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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

TIMOTHY J. KOMOSCAR and

KELLY A. KOMOSCAR, Individually
and on behalf of N.A.K., R.E.K., N.R.K.
and A.J.K, Minor Children,

Plaintiffs,

V. Case No. 2:15-CV-256 JVB

MICHAEL R. PENCE, @®vernor of the State
of Indiana, MARY BETH BONAVENTURA,
Director of the Indiaa Department of Child
Services, TERRANCE K. CIBOCH,
LOUELLA F. RICHEY, TAMARA G.
LOOMIS, BRITTNEY D. SCHMIDT, and
the INDIANA DEPARTMENT OF CHILD
SERVICES,

Defendants.

OPINION AND ORDER

Plaintiffs Timothy and Kelly A. Komoscaued Defendants Michael R. Pence, the
Governor of the state of Irmha; the Department of Child Services (DCS); Mary Beth
Bonaventura, director dCS; and Terrance K. Ciboch, thgi@nal manager of DCS; as well as
DCS employees Louella F. Richey, Tamara G. Loomis, and Brittney D. Schmidt. Plaintiffs claim
defendants violated various federal and stats lay establishing and eging out policies and
procedures that resulted in DCS wrongfudiking their children into custody and withholding

adequate psychological care. Pursuant to ireé&Raile of Civil Proedure 12(c), Pence and
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Bonaventura moved for judgmenn the pleadings; while remaining defendants moved for

partial judgment on the pleadings.
A. Background

The Amended Complaint alleges fiodowing: on April 24, 2014, DCS removed
Plaintiffs’ children from their home and initiatedChild in Need of Services action pursuant to
Indiana Code § 31-34-14t seq.The children remained in DCS custody for almost three

months, at which time an administrative law judgéered that the children be returned home.

Plaintiffs break down their claims as follows:

e Pence, Bonaventura, and Ciboch establisineidnaaintained policies and procedures that
violated the Fourth, Fifth,ral Fourteenth Amendmentstbie United States Constitution
as well as the Indiana Constitution; Righeoomis, and Schmidt carried out these
policies and procedures, further compoundheggviolations oPlaintiff's rights;

e DCS was negligent in hiring and retainingataployees and negligem its operations;
and it intentionally and negligently iidted emotional distress upon Plaintiffs;

e Richey, Loomis, and Schmidt acted willjuand wantonly against Plaintiffs and

intentionally inflicted emtional distress upon them.

Pursuant to Rule 12(c), Pence and Bonaweantoved for judgment on the pleadings and

remaining defendants moved for partial judgment on the pleadings.



B. Standard of Review

A motion for judgment on the pleadings undeteR12(c) of the Federal Rules of Civil
Procedure is evaluated by the same standarasreion to dismiss for failure to state a claim
under Rule 12(b)(6Risciotta v. Old Nat'| Bancorp499 F.3d 629, 633 (7th Cir. 2007). “The
facts alleged in the complaint are taken as tlteying all reasonable infences in favor of the

plaintiff.” Id.

To survive a motion to dismiss, a comptdimust contain sufficient factual matter,
accepted as true, to ‘state a claimelief that is plausible on its face Ashcroft v. Igbal556
U.S. 662, 678 (2009) (quotirBell Atl. Corp. v. Twomb|y650 U.S. 544, 570 (2007)). A claim
has facial plausibility when it allows the courtch@w reasonable inferences that the defendant is

liable for the alleged misconduddl.

The complaint must contain only a “short platatement of the claim showing plaintiff is
entitled to relief.” Fed. R. Civ. P. 8(a)(2). Buthile there is no need for detailed factual
allegations, the plaintiff must “give the defend&ait notice of what the claim is and the grounds
upon which it rests.Olson v. Champaign County84 F.3d 1093, 1099 (7th Cir. 201%he
“factual allegations must be enough to raiseghtrio relief above the speculative level.”

Twombly 550 U.S. at 555 (2007).



C. Discussion

(1) 81983 Claims

Plaintiffs allege that defendants PenBenaventura, and Ciboch, established and
maintained policies, customs and proceduresvibédted their due pross rights under the Fifth
and Fourteenth Amendments of the Unitedet&@onstitution; as well as rights against
unreasonable search and seizure under the Fourth and Fourteenth Amendments. Further,
according to Plaintiffs, Ciboch, Richey, Loomis, and Schmidt violated those same constitutional
rights when they removed the children fromitthome, and then allegedly failed to provide

them with adequate psychological care.

Defendants Ciboch, Richey, Loomis, and Sitirdo not seek judgment on the pleadings
as to these claims against them. However,nikfiets Pence and Bonawera contend that the
facts alleged in the amended complaint areffitsent to hold them individually liable for the

violations of the United Sates Constitution.

To hold an individual liable in a 8 1983 axtj the individual must pacipate in or cause
the constitutional deprivatioZimmerman v. Tribble226 F.3d 568, 574 (7th Cir. 2000). An
individual acting merely in a supeasery role cannot be held liabliel. While direct participation
is not necessary, the individual must have ddnawledge of the action, and upon the basis of
that knowledge, could infer there wasubstantial risk of serious harfalmer v. Marion

County 327 F.3d 588, 594 (7th Cir. 2003).



Plaintiffs’ amended complaint fails to shalat Pence and Bonavena were in any way
personally involved in the children’s removaltberapy. Likewise, there is no indication that
they knew the children were in DCS custody, or #rat substantial risk aferious harm existed.
Accordingly, the Court will dismiss tH& 1983 claims against defendants Pence and

Bonaventura.

(2) Pendent State Claims

(a) State Constitutional Claims

Plaintiffs argue that the same policiepgadures, and conductejed in their § 1983
claims against Pence, Bonaventura, Ciboch, &ichoomis, and Schmidt, also violated the
Indiana Constitution. While Defendants maintaieréhis no private right of action for Indiana
constitutional violations, Plaiifits argue that the court i@antrell v. Morris 849 N.E.2d 498
(Ind. 2006), rejected the rule biaug recovery under the India@onstitution. Plaintiffs insist
that state constitutional violations are evéddisaccording to the Indiana Tort Claims Act

(ITCA).

Plaintiffs’ argument for recovery undertindiana Constitution is misguided. Plaintiffs
submit that the state constitutional violations stidne evaluated according to the ITCA, which
underCantrell, then provides them a right to recovery. Baintrell specifically held that “there
is no explicit language in the Indiana Constitution providing any specific remedy for violations
of constitutional rights.Td. at 498 And without express constitutional provisions or common
law precedent, no damage remedy exlgiisAccordingly, the Court dismisses the Indiana

constitutional claims.



(b) State Law Tort Claims

Plaintiffs bring state law toxtlaims against DCS for intentional infliction of emotional
distress; negligence; and negligent hirimgl aetention. DCS asserts immunity under the
Eleventh Amendment. Plaintiffs argue DC$i¢cg¢ immune because tlstate has consented to

suit under the Indiana Tort Claims Act.

The Court does not need to decide whethdiana has consented under the ITCA to a
suit against it because, even if it did, Plaintd&not show that Indiana has consented to suit in

federal court.

The Eleventh Amendment bars actions in federal court against a state or state agency.
Edelman v. Jordam15 U.S. 651, 662-63 (1974). This sameqipile applies to state law claims
brought into federal court under pendent jurisdict®ennhurst State Sch. & Hosp. v.

Halderman 465 U.S. 89, 121 (1984). A state’s waiveso¥ereign immunity in its own courts
does not constitute a waiver of the EleveAithendment immunity in the federal couria.

Dep’t of Health v. Fla. Nursing Home Ass#50 U.S. 147, 150 (1981). Because Indiana has not
consented to the state law claibeing litigated in this Court, the Court dismisses them against

DCS for lack of jurisdiction.

Plaintiffs also bring statlaw claims against defendar@iboch, Richey, Loomis, and
Schmidt for intentional infliton of emotional distressnd willful and wanton misconduct.
These defendants assert statutomgnunity, but Plaintiffs argue #t even if they are immune

under Indiana Code 31-25-2-2.5, theyapariously liableunder the ITCA.



Indiana Code 31-25-2-2.5 prolas that “DCS officers and goyees are not personally
liable, except to the state, for an official dohe or omitted in conneoti with the performance
of their duties.” Plaintiffs give no reason whyttlear and plain meaning should not be applied
to the statute. In addition, Plaintiffs’ argumémnt vicarious liability is inapplicable because
vicarious liability refers to the liability of aemployer, for the torts committed by its employee,
in the course of employmernn re Aimster Copyright Litigation334 F.3d 643, 654 (7th Cir.
2003). Therefore, as employees of DC$dch, Richey, Loomis, and Schmidt cannot be

vicariously liable. Accordinglythe Court dismisses the state-law tort claims against them.

D. Conclusion

For the above reasonsetourt grants Defendants’ motion for judgment on the

pleadings (DE 43) as follows:

the Court dismisses Section 1983 claims rgfaiefendants Pence and Bonaventura;

the Court dismisses Indiana constiual claims against all defendants;

the Court dismisses Indiana tort claiagainst DCS without prejudice; and

the Court dismisses Indiana tort claims against defendants Ciboch, Richey, Loomis, and

Schmidt.

SO ORDERED on September 6, 2016.

s/ JoseplS.Van Bokkelen
JOSEPHS. VAN BOKKELEN
UNITED STATESDISTRICT JUDGE




