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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

APRIL JOHNSON )
)

Plaintiff, )

)

V. ) Case No. 2:15-CV-417 JD

)

TOWN OF ST. JOHNet al, )
)

)

Defendants. )

OPINION AND ORDER

This case arises from Plaintiff April Jotumss allegation that ghexperienced sexual
harassment while performing janii@ services for the Town @t. John, Indiana (the Town).
Her complaint brings numerous claims agathstTown, Town Manager Stephen Kil and Town
police officers Frederick Fregbichael Fryzel and James Turillo. The Defendants have now
filed two motions to dismiss in which they arghat several of theotints alleged in Johnson’s
amended complaint fail toage a claim upon which reliebin be granted. [DE 40, 46]Those
motions are fully briefed and riger review. [DE 41, 45, 47, 50, 55, 56].

STANDARD OF REVIEW

In reviewing a motion to dismiss for failure state a claim upon which relief can be

granted under Federal Rule of Civil Proceduré}(8), the Court will take the facts alleged by

the Plaintiff to be true and draw all reasonabferences in her favorA complaint must contain

! Fryzel brings his motion to dismiss count VIII as barred by the Indiana Workmen's Compensation Act under Rule
12(b)(1), though this argument is more appropriately advanced under Rule 12(b)(6) and thenStvugcib as

such. See Hardin v. Gen. Elec. Cdlo. IP02-0993, 2003 WL 23104228, at *2 (S.D. Ind. Dec. 12, 2003)

(“Although, because of diversity jurisdiction, applicatiof the [Workmen’s Compensation] Act to a plaintiff's

claim does not relieve federal courts of subject mattedjigtion as it does state courts, federal courts, too, are

bound by the exclusivity provision of the Act. If the Act is found to apply, a fffamaim must be dismissed for
failure to state a claim upon which relief may be granted.”) (citation omitted).
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only a “short and plain statement of the claim singvihat the pleader is entitled to relief.” Fed.
R. Civ. P. 8(a)(2). However, thatatement must contain suffictdactual matter, accepted as
true, to state a claifior relief that is plausible on its facéshcroft v. Igbal556 U.S. 662, 678
(2009). Evaluating whether a plaintiff's claimssfficiently plausible to survive a motion to
dismiss is “a context-specific task that regsiitiee reviewing court tdraw on its judicial
experience and common sens&ltCauley v. City of Chicag®&71 F.3d 611, 616 (7th Cir.
2011) (quotinggbal, 556 U.S. at 678).
FACTS

Plaintiff April Johnson performegnitorial services for the W of St. John, Indiana. It
is not clear what her precise employmentustatas. While she describes herself as a
“contractor,” she also asserts that she was Ipathe Town and that the Town “exercised
enough control over Plaintiff to create an eoyglr-employee relationship.” [DE 30 at 4].

Regardless, she alleges that she was sexuaigssed in the course of her job duties by
Town police officers Michael Fryzel, Fred Fregod James Turturillo. She identifies numerous
particular instances of miscondumt Fryzel and Frego, including:

e 2010-2015: Fryzel referred to Johnson a%spinner” that he could easily move
around on his lap during sex. [DE 30 at 5].

e 2015-2015: Fryzel and Frego referred to Jobnsas “comanched” (a pejorative
term for a woman who has had sex withlack man). [DE 30 at 5]. They also
mocked Johnson for having a hearing impant. For example, they made
sexually explicit commedn about her and thgoked that she could not hear them.

e 2015: Fryzel saw Johnson eating yogurt aold her she was eating his semen.

e January 2015: Fryzel approached Johnson while she was bending over and said
“l can see your tits.” [DE 30 at 5].



e February 2015: Fryzel “struck Plaitiff.” [DE 30 at 6]?2

She also asserts that Frego and Turturilleeoled Fryzel sexually harass her from 2010-
2015, though did nothing to intervene.

Beginning in April 2015, Johnson reportiis harassment to the Lake County
Prosecutor’s Office, the IndiarState Police and the EEOC. té&fshe complained to those
agencies, she found feces in her work areaaayahat Turturillo and another Town employee
were on duty. On September 29, 2015, Town Man&tgphen Kil called the Plaintiff to inform
her that she would be fired. She was termingiechext day. The Plaintithen received a right
to sue letter from the EEOC and served adiaitms notice on the Town. This lawsuit followed
on November 15, 2015.

This matter is now before the Court on motions to dismiss claims in Johnson’s first-
amended complaint. That comiplballeges ten counts: (1) al®83 claim against Fryzel, (2) a §
1981 claim against Fryzel, (381983 claim against Kil, (4 § 1983 claim against the Town,
(5) Title VIl discrimination and hostile worlkngironment claims against the Town, (6) a Title
VIl retaliation claim against the Town, (7) a negligent retention claim against the Town, (8) a
negligence claim against Frego, Turturillo andzety(9) a battery claim agnst Fryzel and (10)

a 8 1983 claim against the Town and Kil. [DE 30].

This order addresses two outstanding motionsst,Ftrego, Kil, Turturillo and the Town
filed a motion which seeks tosthiss Johnson’s severdhd eighth claims and strike her third
claim. [DE 40]. Second, Fryzéled a motion which seeks thismiss Johnson’s first, second

and eighth claims. [DE 46]. The Coaddresses each disputed claim in turn.

2 As is evident from these descriptions, the Plaintiff doeprmtide specific times or thils as to much of the
wrongdoing she alleges.
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ANALYSIS

Motion to Strike

First, the Defendants argue that count Il against Kil should be stricken as redundant,
because it is coextensive with count X agbihe Town and Kil. Thy note that both counts
bring claims under § 1983 and @éethat the Defendants retadidtagainst the Plaintiff for
reporting misconduct. The Plaifitiesponds that the two courdee distinguishable as “Count
Il is a § 1983 claim against andividual actor and is for the adtermination.” Count X is a 8
2000e-3(a) claim against a maipiality.” [DE 45 at 9].

That argument is not well founded. Bothuat Il and count X arexplicitly labeled as
arising under “42 U.S.C. § 1983.” [DE 30 at 15, 2Fflrther, they allege substantially the same
conduct: that Kil terminated tH&laintiff for reporting miscondugén violation of the First
Amendment While the Plaintiff also brings a claiegainst the Town under § 2000e-3(a), that
is an entirely different countount VI, which is not at issugere. The Plaintiff provides no
further argument as to how counts Il and X eliff As such, the Court strikes count Il to
simplify this lawsuit and declutter the pleadin@eeFed. R. Civ. P. 12(f) (“The court may
strike from a pleading . . . any redundant, intemial, impertinent, oscandalous matter.”).

Count I (8 1983 Against Fryzel)

The Court next turns to Frgl's motion to dismiss th& 1983 claim against him. The
Plaintiff asserts that this is predicated aufh and Fourteenth Amendment violations. The
Defendant responds that the Fourth Amendmeanisnproper source of the claim, as Fryzel

interacted with Johnson as a cowarkather than as part of avestigation or a police-citizen

8 This is the thrust of count 11l though it, unlike count X, does not explicitly mention the First Amendment or any
other constitutional provision.
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encounter. He does not seek to dismiss thenalasofar as it is predicated on an equal
protection violation.

The Fourth Amendment is not a valid basisJohnson’s claim. The courts of appeals
have generally held that a piéiff alleging sexual harassment or sexual assault has no cause of
action under the Fourth Amendmaevtiere the conduct at issue did wetur in the course of “a
criminal investigation or &ier form of governmentahvestigation or activity.”Poe v. Leonard
282 F.3d 123, 136 (2d Cir. 2008ge also Jones v. Wellhat®4 F.3d 620, 628 (4th Cir. 1997)
(“Because the harm inflicted did not occur in toeirse of an attemptedtrest or apprehension
of one suspected of criminal conduct . .e tdtaim was not one of a Fourth Amendment
violation”); Doe v. Luzerne Cty660 F.3d 169, 179 (3d Cir. 2011) (“Because Foy acted for
personal reasons and outside fitope of a governmental istigation, his actions do not
implicate the Fouh Amendment.”f. While the Seventh Circuit has not explicitly endorsed this
holding, it has noted without opposition.Wudtke v. Davell28 F.3d 1057, 1061 (7th Cir.

1997) (describing the districbart’s dismissal of a Fourthmendment § 1983 claim arising
from a superintendent’s harassment afacher since “there was no investigatory or
administrative benefit to the government ing[superintendent’s] course of conduct”).

In this case, Johnson alleges tRatzel inappropriately intecéed with her as a coworker
by, among other things, making lewd commemis an one occasion striking her. Those actions
appear unrelated to any government purpose, btdad to have been driven largely by Fryzel's

own sexual desireSee Hoit v. Capital Dist. Transp. Authlo. 1:15-CV-0134, 2016 WL

4The Court notes that theeilenth Circuit recentlyeached a contrary conclusibased on the Supreme Court’s
opinion inSoldal v. Cook Cty., 1506 U.S. 56 (1992)Jane Doe | v. Valencia Coll. Bd. of Truste®38 F.3d

1207, 1213 (11th Cir. 2016). Howev8&pldalwas issued well before the Seventh Circuit's decisioiVinltke
Further, it concerned a seizure of property during the pesdioce of a traditional police function, an eviction, rather
than an alleged seizure of the persopas of a course of sexual harassment.
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3947613, at *14 (N.D.N.Y. July 19, 2016) (dissing Fourth Amendment 8§ 1983 count for
failure to state a claim where “Defendantdi@as in tea-bagging Rintiff were for purely
personal reasons unrelatedatty governmental purpose”). Accardly, Johnson has not stated
a valid claim for relief under the Fourth Antement and her claim groperly dismissedSee
Wudtke 128 F.3d at 106X5orcos 2016 WL 5106947, at *4.

Count Il (8§ 1981 Against Fryzel)

Fryzel next argues for the dismissal of ;12981 claim against him. He contends that it
does not implicate actionable race discriminabenause the Plaintiff ga only that she was
harassed “for allegedly sleepingtiva black man.” [DE 47 at 8]. Rher, he says that claim is
otherwise implausible and does safficiently allege interferenceith a contract. The Plaintiff
responds that her claim is an associational desmimination claim, which is cognizable under
existing law.

As an initial matter, Fryzel appears to haveaated from his argument that “there is no
support in case law for a claim premised oraBament based upon asation outside of the
workplace.” [DE 47 at 8]. Rather, he now says tiatis not asserting that an associational
discrimination claim is not an actionable claim.”H[B36 at 5]. The Court will thus presume that
such a claim is valid. Indeed, while the Sevediftuit has not yet decided this issue, other
courts of appeals have found amatimination statute® protect against discrimination based
on the race or national origin afperson’s spouse or partn&ee, e.gCortezano v. Salin Bank
& Trust Co, 680 F.3d 936, 939 (7th Cir. 2012) (“we note thateral of our sister circuits have
ruled that Title VII's provisions apply in such case8rrett v. Whirlpool Corp.556 F.3d 502,
512 (6th Cir. 2009) (“Section 1981 also prohiliiscrimination based aassociation with or

advocacy for non-whites, and we review 8 1981 claims under the same standard as Title VII



claims.”).

That said, the Plaintiff's clai suffers from a second deficiency. Since Fryzel is a police
officer, the Plaintiff cannot bmg her claims against him under § 1981. She must instead bring
her claims under 8§ 1983, as that statute prowigegxclusive remedy for violations of § 1981
committed by state actor§ee Campbell v. Forest Preserve Dist. of Cook County73R. F.3d
665, 671 (7th Cir. 2014%ee also Jett v. Dias Indep. Sch. Dist491 U.S. 701, 731-35 (1989);
McCormick v. Miami Uniy.693 F.3d 654, 661 (6th Cir. 201@¥firming dismissal of § 1981
claims against state actorsthreir individual capacities und@et)). Since a plaintiff “need only
plead facts, not legal theoriestie Court might be inclined wonstrue the Plaintiff's § 1981
claim as arising under § 1983%ee Reeves v. Jewel Food Stores, #8Q F.3d 698, 701 (7th
Cir. 2014). However, that would make little serere, as the Plaintiff has already filed a
separate § 1983 claim against FryZehe Court thus dismisses this count.

Count VII (Negligent Retation Against the Town)

The Court next turns to the Defendants’ motto dismiss the negligent retention claim
against the Town. Here, Johnson argues thaldken had a duty to protect her from sexual
harassment in the workplace and that it breath&idduty when it failed to discharge Fryzel
despite its ability to foresee his misconduct.eyrargue that this claim is precluded by the
Indiana Workmen’s Compensation Act (WCA), whiiexerts exclusive jurisdiction over certain
claims filed by employeesgainst employers. Ind. Code 8§ 22-6. The Plaintiff responds that
she was not an employee for purposes of the WCA.

The WCA does not, however, cover Johnso@gligent retention allegations for a
different reason. It provides an exclusive rdgnenly for claims involvingpersonal injury or

death.” Ind. Code § 22-3-2-6. The Indiana Sug@éourt has interpreted “personal injury” as



used in that statute to exteadly to physical injuries, impaiment (defined as “an injured
employee’s loss of physical functions”) and disability (defined asdi&er’s physical and
mental fithess for various employment opportunitie$®rry v. Stitzer Buick GMC, Ind637
N.E.2d 1282, 1288 (Ind. 1994).

Interpreted in the light most favorablehter, Johnson’s complaint does not allege any
such injury, impairment or disability. The césd it comes is alleging that Fryzel's actions
“include[d] physical and sexual abuse,” [DE 30 at i3t Fryzel “did strike Plaintiff” and that
he caused her “harm, injury and damages.” [DERt3D7]. While this leaves some ambiguity as
to the exact “abuse” and “injuryyohnson suffered, at the motiondismiss stage the Court will
grant the Plaintiff the inference thstte did not suffer a physical injur§gee Jackson v. Blitt &
Gaines, P.G.833 F.3d 860, 862 (7th Cir. 2016) (“Wheviewing a motion to dismiss for
failure to state a claim, we construe the compliaithe light most favorable to the plaintiff,
accepting as true all well-pleaded facts altegand drawing all possible inferences in her
favor.”) (internal quotation marks and alteoatiomitted). Indeed, that interpretation is
supported by Johnson’s allegatipndich repeatedly descrilpsychological suffering, but do
not identify any physical harnSee, e.g[DE 30 at 23] (“Plaintiff suffered harm to include
deprivation of constitutional rights, pain asffering; stigma damage; loss of income;
humiliation; and stress.”). Thus, the Couill allow Johnson’s negligese claim to proceet.
See, e.gGorcos 2016 WL 5106947, at *7 (négent retention clainin connection with
allegations of sexual harassment not barredrevthe plaintiff did noallege any physical
injury); Harbison v. Prestige Grp., IndNo. IP 99-0882, 2001 WL 395786, at *33-34 (S.D. Ind.

Mar. 16, 2001) (samepreston v. Chancells'Learning Sys., IncNo. 1:08-CV-1017, 2009

5 While Fryzel makes this argument as to count VIII against him, the Court rejects it for reasons set forth in this
section. However, dismissal of count VIII is appropriate on other grounds as discussed below.
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WL 1583464, at *4 (S.D. Ind. June 4, 2009) (statéclaims not barred where, although the
plaintiff alleged that her supervisor physicaliyithed her, the injuries “at the heart” of her
complaint were not physical and thevas no impairment or disabilityPriest v. Schindler &
Pursley, Inc. No. 1:06-CV-65, 2006 WL 2457210 (N.Ihd. Aug. 22, 2006) (state law claims
not barred where the plaintiff was “seekingraayes for emotionahot physical, injuries,
resulting from the alleged sexual discriminatioh”).

Count VIl (Negligence Against Ego, Fryzel and Turturillo)

Next, the Defendants move to dismiss Joim'snegligence claim agnst Frego, Fryzel
and Turturillo in their individual capacities. Amg other things, Turturillo and Frego argue that
the gravamen of Johnson’s complaint is thagerand Turturillo failed to protect her from
sexual harassment by Fryzel, whiimust fall within the scope difieir employment and thus
within the immunity conferred by the Tort ClairAst, Indiana Code § 34-13-3-5. That is not,
however, an accurate characterization of Johssdaim. Johnson’s complaint does not argue
that the Defendants failed to prevent sexualdsment. Rather, she argues that the Defendants
were negligent in their own acts of sexual Banaent. [DE 30 at 25-26] (“Each Defendant had a
duty not to sexually harass or abuse PlaintiffEach Defendant breached his duty when he
(each one individually and collectively) sexudiigrassed and or sexually abused Plaintiff.”).

That points to the larger prash with Johnson’s claim, whid=ryzel raises: it is an
improper attempt to fit intentiohtort allegations into a neigence theory. Johnson’s complaint

paints a picture of repeated misconduct by Fryzel, with lesser contributions by Frego and

8 While the Defendants seek to relyWiseman v. AutoZone, 1n819 F.Supp.2d 804 (N.D. Ind. 2011) dbdess
v. Bethlehem Steel Cor®13 F.2d 463 (7th Cir. 1990), the Court finds those cases unpersuasive for reasons set
forth in Gorcos 2016 WL 5106947, at *8.
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Turturillo.” It further claims that this conduct wasitamount to “sexual harassment and abuse”
by each of those Defendants. [DE 30 at 25]. Those are allegations of deliberate misconduct, not
inadvertent harm. Indeed, that is underscorgehith by Johnson’s decision to bring a battery
claim against Fryzel. Since aglgence claim cannot be predicatad allegations of intentional
wrongdoing, count VIl of Johnson’s pplaint must be dismisse&ee Sans v. Monticello Ins.
Co, 676 N.E.2d 1099, 1102 (Ind. Ct. App. 1997) (“thereassuch cause aiction as negligent
assault and battery”) (citingnited National Insurance Company v. Tunnel, 1888 F.2d 351,
353 (2nd Cir. 1993))Taedger v. New Yorko. 1:12-CV-0549, 2013 WL 5652488, at *10
(N.D.N.Y. Oct. 15, 2013) (dismissing negligentliction of emotional distress claim based on
sexual harassment, in part because the actitagedl“were intentional and deliberate” and thus
“outside the ambit of actionable negligenc&t)ilson v. Diocese of New York of Episcopal
Church No. 96 CIV. 2400, 1998 WL 82924t *6 (S.D.N.Y. Feb. 261998) (rejecting attempts
to “transmogrify intentional torts [basem sexual assault] into ‘negligence™).
CONCLUSION

Consistent with the above analysis, the C&GRANTS the Defendants’ motion to strike
count Ill. [DE 40]. It GRANTS tk Defendants’ motion to dismias to count VIl but DENIES
it as to count VII. [DE 40]. IGRANTS Fryzel's motion to disiss as to count | (under the
Fourth Amendment only), count Il and countlV[DE 46]. Accordingly, the Court dismisses
count VIl without prejudice, dismisses courfak arising under the Fourth Amendment) and
count Il with prejudice lad strikes count lll. The remainirggunts are: count | (§ 1983 claim
against Fryzel under the Foeenth Amendment), count IV 83 claim against the Town),

count V (Title VII discriminatiorand hostile work environment ahas against the Town), count

" Granted, specific allegations againstttllo are scant. If anything, it @ears Johnson believes Turturillo placed
feces in her work space.
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VI (Title VII retaliation against the Town)oeint VII (negligent retention against the Town),
count IX (battery against Fry2ednd count X (8 1983 claim agairiee Town and Kil). Since no
claims remain against Defenda Frego or Turturillo, the @t dismisseshiose Defendants
without prejudice.

SO ORDERED.

ENTERED: March 29, 2017

/s/ JON E. DEGUILIO
Judge
United States District Court
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