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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

LORENAE.BOSTIC,
Plaintiff,
V. CAUSE NO.:2:15CV-429PRC
SALVADOR VASQUEZ,CLARENCED.
MURRAY, DIANE ROSS BOSWELL, THOMAS
P. STEFANIAK, JR., SAMUEILL. CAPPAS,

JAN PARSONS, anMIROSLAV RADICESKI,
Defendants.

MIROSLAV RADICESKI,
Crossclaimant,

V.

N N N N N N N N N N N N N N N N N

STATE OF INDIANA and THE LAKE COUNTY )
SUPERIOR COURT, CRIMINAL DIVISION, )
CrossclainDefendants. )
OPINION AND ORDER

This matter is before the Court on the State Defendant’'s Motion for Judgment on the
Pleading®onMiroslavRadiceski'sCrossClaim[DE 114],filed by CrossclainDefendant$Stateof
IndianaandLake County Superior CourCriminal Division (collectively,“StateDefendants”on
May 1, 2018. Crossclaimant Miroslav Radiceski filed a response on June 11, 2018, and the State
Defendants filed a reply on June 18, 2018.

On November 25, 2015, Plaintiff Lorena E. Bostic filed a Complaint against the State of
Indiana;Lake County,Indiana;Lake County, IndianaBoardof CommissionersRoosevelillen;
GeraldJ. ScheubMichaelC. Repay;SalvadovasquezClarenceD. Murray; DianeRossBoswell;

Thomas P. Stefaniak, Jr.; Samuel L. Cappas; Jan Parsons; and MiroslasRa@n December

1, 2015, Plaintiff filed an Amended Complaint against the daefendants.
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This case relates to incidents that allegedly occurred while Plaintiff was aipnebbah
Lake County, Indiana. On March 26, 2013, Defendant Miroslav Radiceski became Haintiff’
ProbationOfficer. Plaintiff allegeghatduring the course of htsne asherLake County Probation
Officer, Radiceskengagedh aninappropriateharmful,andillegal course of conducg&pecifically,
Plaintiff alleges that Radiceski subjected her to “repeated acts afamsensual, forcible, sexual
and nonsexual behavior andeprivations of her liberty,” which culminated in an incident on
November 26, 2013. (ECF 81, 11 19, 22). Plaintiff alleges that, in retaliation for stingekis
misconduct, on November 26, 2013, Radiceski filed a malicious and meritless PetiterokeR
her probation.

OnFebruary8, 2016, motiont dismisswerefiled by Miroslav Radiceskipy JanParsons,
and collectively by Defendants Salvador Vasquez, Clarence D. Murray, DiaseBRswell,
Thomas P. Stefaniak, Jr., and Samuel L. Cappas (collectively the “Superior Jlioige
Defendants”) with the State of Indiana.

Also onFebruaryB, 2016 Defendantd.ake County, Indianat.ake County,Indiana,Board
of Commissioners; Roosevelt Allen; Gerald J. Scheub; and Michael C. Repaytiicalieihe
“Lake CountyDefendants”filed anAnsweranda CrossclaimagainstDefendanStateof Indiana.
(ECF 34). Count | of the Crossclaim alleged that the State of Indiana istbahle Lake County
Defendantdor all or partof theclaimsanddamagessserte@gainsthemin Plaintiff’'s negligence
claim. Countll allegedthatthe Stateof Indiana has a dutp defendstateemployeesn civil suits
and, thus, must pay the defense of Defendants Parsons and Radiceski, seeking lerthi@rylec

judgment as well as a judgment tamages.



OnSeptembe?7, 2016thenpresiding Judgdamed . MoodyissuedanOpinionandOrder
grantingin partanddenyingin partthethreemotionsto dismiss geffectivelydismissingDefendant
State of Indiana from theéomplaint.

On August 31, 2017, the parties orally agreed on the record to have this caseldesigne
United States Magistrate Judge to conduct all further proceedings and to ordentioé @final
judgment in this case. Therefore, the undersigned Magistrate Judge $distjon to decide this
case pursuant to 28 U.S.C. § 636(c).

OnJulyl2, 2017, the Superior Court Judfendantgiled a Motionfor Judgmenbnthe
Pleadings on Plaintiffs Amended Complaint, which the Court granted on October 2, 2017,
dismissng without prejudice Plaintiff's remaining claims against the Superior CougeJud
Defendants.

On November 8, 2017, Plaintiff fled a Motion for Leave to File Second Amended
Complaint.OnDecembeB, 2017, the Cougrantedn partanddeniedn partthe motion, ordering
Plaintiff tofile theSecondAmendedComplaintwith specificmodificationgo reflecttheremaining
parties and claims based on the prior rulings.

OnDecembed5, 2017PIlaintiff filed the SecondmendedComplaintagainsthe Superior
Court Judg®efendantsndividually, JanParsonsandMiroslav Radiceski.The SecondAmended
Complaint containsvo counts—for constitutional violations under 42 U.S.C. § 1888for willful
and wanton misconduct under Indiana state law. The Lake County Defendants atadetted S
Indiana are not defendants in the Second Ame@ubedplaint.

OnJanuaryl7, 2018 Radiceskfiled an Answerto the SecondAmendedComplaintanda

Crossclaim against the “State of Indiana and/or Lake County Superior Courinafivision.”



(ECF 90, p. 28). On February 1, 2018, the State Defendants filed an Answer to Radiceski’s
Crossclaim.

OnJanuary?22, 2018, thé&tateof Indianafiled a Motionfor Judgment on thBleadingon
theLake County DefendantsCrossclaim(ECF93); although théake CountyDefendantsvereno
longer Defendants at that point, their Crossleaifited on February 8, 2016, in the Answer to
Plaintiffs AmendedComplaint—wasstill pendingOn April 13, 2018the Courtgrantedthe State
of Indiana’s Motion for Judgment on the Pleadings on the Lake County Defendantgl&noss
(ECF113).

On May 1, 2018, the State Defendants filed the instant Motion for Judgment on the
Pleadings, which is now fully briefed.

ANALYSIS

In the instantmotion, Crossclaim Defendants State of Indiana and Lake County Superior
Court,CriminalDivision(collectively*StateDefendants”seeljudgment on thpleadinggpursuant
to FederaRule ofCivil Procedure 12(c) avliroslavRadiceski’'SCrossclaimpleadedn hisAnswer
to the Second Amended Complaint on January 17, 2888(ECF 90, p. 28) (Radiceski’s
Crossclaim). Rule 12(c) provides that a party may move for judgment on thengkeafter the
complaint and answer have been fil8ek Fed. R. Civ. P. 12{); Supreme Laundry Serv., LLC v.
Hartford Cas. Ins. Co., 521 F.3d 743, 7467th Cir. 2008). Rule 12(c) motiorereevaluatedunder
thesamestandarcésamotionto dismissunder~ederaRule ofCivil Procedure 12(b)(6)vhichtests
thesufficiencyof the complainandnot themeritsof thesuit. See Gibson v. City of Chi., 910 F.2d

1510, 1520 (7th Cir. 1990).



In ruling onsuchamotion,the Courtacceptsastrueall of thewell-pleadedactsallegedby
the plaintiff and all reasonable inferences that can be drawn ther&eeiBell Atlantic Corp. v.
Twombly, 550U.S.544, 555-56 (2007 }%ee also Tamayo v. Blagojevich, 526 F.3d 1074, 1082 (7th
Cir. 2008).To survive a 12(b)(6jnotionto dismissfor failure to stateaclaim, the complaintust
first complywith Rule8(a)by providing“a short anglain statemenof theclaim showingthatthe
pleaderiis entitledto relief,” Fed.R. Civ. P.8(a)(2),suchthatthe defendans given*“fair noticeof
what the . . . claim is and the grounds upon which it re$tggimbly, 550 U.S. at 555 (quoting
Conley v. Gibson, 355U.S.41, 47 (1957))see also Ashcroft v. Igbal, 556U.S.662, 677-78 (2009).
Second, the “complaint mustntainsufficientfactualmatter,acceptedistrue,to ‘stateaclaimto
relief that is plausible on its faceltbal, 556 U.S. at 678 (citingwombly, 550 U.S. at 570)%ee
also Tamayo, 526 F.3d at 1082.

Federal Rule of Civil Procedure 13(g) governs crossclaims:

(g) Crossclaim Against a Coparty. A pleadingmaystateasacrossclaimanyclaim

by onepartyagainstacopartyif theclaimarisesout of thetransactiororoccurrence

that is the subject matter of the original action or of a counterclaim, or if ihe cla

relatedo anyproperty thats thesubjectmatterof theoriginal actionThecrossclaim

mayinclude aclaimthatthecopartyis or maybeliableto thecrossclaimantfor all

or part of a claim asserted in the action againstithgsclaimant.
Fed. R. Civ. P. 13(g). Radiceski brings the Crossclaim against the Stateapialiadid the Lake
County Superior CourCriminal Division, eventhoughneitheris apartyto the SecondAmended
Complaint; the parties do not address whether the Crossclaim could have beéhdsaughird
PartyComplaint.See ZF Steering Sys., LLCv. BuscheEnter. Div., Inc., No. 1:12-CV-316, 2013NL
1856982, at * (N.D. Ind. May 2, 2013) (finding that a crossclaibrought by a defendant

against whom the case had been stayaghinst a former edefendant who had been dismissed

from the casewas not properly beforethe court becauseof the stay against the defendaand



becausehecrossclaimvasnot broughtaspartof apleading);Fed.R. Civ. P. 14(a)(*A defending
partymay,asthird-partyplaintiff, servea summonandcomplaint on a nonpartyhois or maybe
liabletoit for all or partof theclaimagainsit.”). Neverthelesdyecausé¢he Court coul@éxcusehe

error if there were no prejudice and because the State Defendants have not objebted on t
procedural ground, the Court considersrttexitsof the Motionfor Judgment on thBleadingsas

to Radiceski’'sCrossclaimSeeid. at*8 (recognizinghatthe court couléxcuseheerrorif noparty

would be prejudiced but finding that the plaintiff would be prejudiced).

In Counts landll of theCrossclaimRadiceskallegeghatheis astateemployeeandseeks
from theStateDefendantsndemnificatiorfor hisdefenseandfor anydamagesasserteagainshim
by Plaintiff. The State Defendants argue that they are not liable under eilnar I@r Count II,
assertinghatthe countyandnot theStateDefendantsshouldbearthecostof Radiceski'sdefense
as well as any judgment entered agamst.

Radiceski’s claims are brought under the Court’s supplemental jurisdiction puis@ant t
U.S.C.8 1367(a)which provideghat“the court hassupplementglrisdictionoverall otherclaims
thataresorelatedto claimsin theactionwithin [the court’s] originaljurisdictionthattheyform part
of the same case or controversy under Article Il of the United StatesitGtos.” However, 8§
1367(c) provides that the court may “decline to exercise supplemental judsdieter a claim
under subsection (a) if:”

(1) the claim raises a novel or colap issue of Stataw,

(2) theclaimsubstantiallypredominates over tlodaim or claimsoverwhich the

district court has original jurisdiction,

(3) the district court has dismissed all claims over which it has original

jurisdiction, or

4) in exceptional circumstances, there are other compelling reasons for
declining jurisdiction.



28 U.S.C. § 1367(c).

The legal issue at the heart of the Crossclaim is whether Radiceski,cdmaqpr officer,
IS a county or state employee faurposes of determining whether the county or the state should
defend and indemnify him. The legal issues are identical to those raised bykth€danty
Defendants against the State of Indiana in their Crosscis(ECF 34). In its April 13, 2018
Opinion and Order dismissing the Lake County Defendants’ Crossclaim, the Columeddo
accepjurisdictionovertheLakeCountyDefendants’slaimsagainstheStateof Indiana.See (ECF
113). The Court does the same here for the same reason. The question of defense and
indemnification of a probation officer in Indiana is a pure issue of Indiana statedadoes not
appear to have been directly answered by the courts and thab#dsel@im parties dispute as set
forth in their briefs. The determinatiorof defenseandindemnificationis wholly separatérom the
factualandlegalissuesn thislitigation betweerPlaintiff andtheremainingdefendantsRadiceski
and the State Defends are nofdiverse, Indiana parties. As such, Indiana courts have a strong
interest in resolving this claim. Finally, the State of Indiana has asdddeenth Amendment
immunity to the extent Count | of the Crossclaim is a suitléonages.

Therefore, he Court, in its discretion, declines to exercise supplemental jurisdiction over
Radiceski’'s Crossclaim because it involves a novel issue of state law angséeompelling
reasons exist for declining jurisdiction. The Court declines Radiceski’s ionited certify the

guestion to the Indiana Supreme CoSee Howlett v. Hack, 794 F.3d 721, 729 (7th Cir. 2015).



CONCLUSION

Based on the foregoing, the Court herébR ANTS the State Defendant’s Motion for
Judgment on thBleading onMiroslav Radiceski’sCrossClaim [DE 114]. The CourtORDERS
that Miroslav Radiceski’s Crossclaim [DE 90D$SM | SSED without prejudice.

SO ORDERED this 20th day of June, 2018.

s/ PauR. Cherry
MAGISTRATE JUDGE PAUL R. CHERRY
UNITED STATES DISTRICTCOURT
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