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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA

CRAIG A. LOZANOVSKI,
Maintiff,
V.

CAUSENO.: 2:15-CV-454-TLS

CITY OF CROWN POINTgt al,

S e N N N N N N N

Defendants.
OPINION AND ORDER

This matter comes before the Court on Defatsl&cott Bourrell, Derrell Josleyn, Robert
Ballas, Mille Knezevic (collectively “the Defielant Officers”), and City of Crown Point,
Indiana’s Motion to Dismiss [ECF No. 26] thenended Complaint [ECRo. 25] of Plaintiff
Craig Lozanovski. The City of Crown Point meml to dismiss pursuant to Rule 12(b)(6),
asserting that the Amended Complaint failstette a claim upon whichlref can be granted, and
all Defendants moved to dismiss the Amendech@aint pursuant to Federal Rule of Civil
Procedure 12(b)(5), asserting tkia¢y received insufficient service of process. On August 29,
2016, the Plaintiff filed his Rpense [ECF No. 30] to the Mot. The Defendants’ Reply [ECF

No. 31] was entered September 8, 2016. Thigene now ripe fothe Court’s review.

COMPLAINT ALLEGATIONS
At about 6:30 p.m. on December 17, 201 3ffic@r Bourrell came to the Crown Point
Theater . . . to investigate an alleged harassownplaint against the Plaintiff.” (Am. Compl.
19, ECF No. 25.) Finding the Theater lock@dfjcer Bourrell knocked on the ticket booth
window, at which point the Platiff opened the window and said “Hello, how can | help you?”

(Id. 11 9-10.) Officer Bourrell said “Open the doaoreled to talk to you,” so the Plaintiff opened
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the main entrance door and met Officer Bolifedbout four feet into the theater.ld; 1 11—
13.) The Plaintiff once more asked if he coultpr@fficer Bourrell while placing his hands in
his jacket pockets, to which Officer Bourrsdid, “Take your hands oof your pocket[s].” [d.
11 13-14.) He did not immedey take his hands out of his pot&eso Officer Bourrell “put his
hand on his service revolverld( 1 15-16.) In response, the Rtdf removed his hands from
his pockets, raised theimto the air, and stated “I have no weaponkl’ { 17.)

Officer Bourrell ordered the Rintiff outside, he grabbedeHPlaintiff by the jacket and
pulled him through the doorway and began puncRiagntiff in the face,” twelve or fifteen
times. (d. 1 18-21.) Once outside, Offid@ourrell ordered the Plairftito “[g]et to the ground”
while still punching him, but the Plaintiff higsted because there wase and snow on the
ground.” (d. 111 22, 24.) “At that point, Officer Ballgmut Plaintiff in a choke hold and wrestled
him to the ground” and, while “laying face down the ground with his hands at his side,”
Officer Josleyn used his Taser on Biaintiff's right shoulder twice. Id. 11 26—-283) Officer
Knezevic eventually arrived on the scene, “dadhing to stop the beating and abuse of the
Plaintiff,” and instead joined inld. T 29.) Finally, the “Plaintiff wa handcuffed and taken to the
Crown Point Police station.ld. { 30.¥

The “Plaintiff was treated at the hospital and theleased to his father,” “never returned
to work,” and in May 2014 “was awarded societgrity disability . . . and is traumatized when
he goes into the public.1d. 11 32—33.) The Plaintiff aliges claims under 42 U.S.C. § 1983

against the City of Crown Poifdr violation of his Fourthad Fourteenth Amendment rights,

! The Amended Complaint does not allege at what point Officers Josleyn or Ballas arrived on the
scene or that either Officer arrived with Officer Bourrell.

2 The Amended Complaint alleges that he “was not booked until December 21, 2015,” but the
Court thinks it is more likely that the Plaintiff'$tarney meant to state that he was not booked for four
days, until December 22013 (Am. Compl. T 30 (emphasis added).)
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and against the Defendant Officers for use akssive force in viot#gon of his Fourth and

Fourteenth Amendment rightsd (1 46—48.)

STANDARD OF REVIEW

A motion to dismiss pursuant to FederaldRof Civil Procedue 12(b)(6) tests the
sufficiency of the complaint and not the merits of the &itbson v. City of Chj910 F.2d 1510,
1520 (7th Cir. 1990). The court presumes all wedlapled allegations to be true, views them in
the light most favorable to the plaintiff, and acceggtgrue all reasonable inferences to be drawn
from the allegationa/Vhirlpool Fin. Corp. v. GN Holdings, Inc67 F.3d 605, 608 (7th Cir.
1995).

The Supreme Court has articulated the follmystandard regamlj factual allegations
that are required to survive dismissal:

While a complaint attacked by a Rule AZ6) motion to dismiss does not need

detailed factual allegationa,plaintiff’'s obligation to povide the “grounds” of his

“entitlement to relief” requires more théabels and conclusions, and a formulaic

recitation of the elements of a causedtfion will not do. Factal allegations must

be enough to raise a right to relief abdlve speculative level, on the assumption

that all the allegations ithe complaint are true\{en if doubtful in fact).
Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007) (quotation marks, ellipsis, citations, and
footnote omitted). A complaint must contain sufficient factual matter to “state a claim that is
plausible on its faceId. at 570. “A claim has facial plauslity when the pleaded factual
content allows the court to draw the reasonatierence that the defendant is liable for the
misconduct alleged Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citifigvombly 550 U.S. at
556).

Although the court must accept as true alllywkeaded facts and draw all permissible

inferences in the plaintiff's favoit need not accept as true “[thadbare recitals of the elements



of a cause of action, supportedrgre conclusory statementsgbal, 556 U.S. at 678 (citing
Twomblyat 555). Legal conclusiortan provide a complairst’framework, but unless well-
pleaded factual allegations move the claims fommceivable to plausible, they are insufficient
to state a claimd. at 680. A plaintiff can also plead himeut of court if he pleads facts that
preclude reliefSee Atkins v. City of Ch631 F.3d 823, 832 (7th Cir. 201Bgwards v. Snyder
478 F.3d 827, 830 (7th Cir. 200RMcCready v. Ebay, Inc453 F.3d 882, 888 (7th Cir. 2006).
Finally, determining whether a complaint staagdausible claim for feef requires a reviewing

court to “draw on its judicia¢éxperience and common sendglial, 556 U.S. at 679.

ANALYSIS
This Court’s subject-mattgurisdiction over the § 1983 clas arises under 28 U.S.C.
§ 1331. The Court first analyzes the sufficiencyhef Plaintiff's § 1983 claim against the City of

Crown Point and then analyzes whether¢hwas insufficient service of process.

A. Rule 12(b)(6): Failureto State a Claim Upon Which Relief Can Be Granted

The Plaintiff alleges a 42 U.S.C. § 1983 nlapremised on the Fourth and Fourteenth
Amendments, against the City of Crown Poithen public officers violate the constitutional
rights of citizens, 8§ 1983 providése vehicle for a legal claingavory v. Lyons469 F.3d 667,
670 (7th Cir. 2006). Section 1983 imposes liability on any “person” who, while acting under
color of state law, deprives an individualfetierally protected ghts. 42 U.S.C. § 1983ge
Gomez v. Toledat46 U.S. 635, 640 (1980). A municipalitya “person” under the lawlonell
v. N.Y. City Dep’t of Soc. Sery436 U.S. 658, 690 (1978). Howe, “Section 1983 does not
establish a system ofoarious responsibility.Burks v. Raemis¢tb55 F.3d 592, 593 (7th Cir.

2009). Instead, “[l]iability depends on eacHatelant’s knowledge and actions, not on the



knowledge or actions of pgons they superviseld. at 594;see also Monel436 U.S. at 694
(holding that a “local governmentay not be sued under § 1983 &orinjury inflicted solely by

its employees or agents”). Therefore, a governrartity can be held liable under § 1983 for its
own acts, as opposed to those of its employeekng as those acts are the moving force behind
the constitutional violatiorEstate of Sims ex rel. Sims v. Cty. of Buy&@é F.3d 509, 514-15
(7th Cir. 2007).

A government entity acts through its oféil policy or custom, which can be
demonstrated by the following:

(1) an express policy that causes a cortgiital deprivation when enforced; (2) a

widespread practice that is so permdrasmd well-settled that it constitutes a

custom or practice; or (3) the constitutional injury was caused by a person with

final policymaking authority.

Id. at 515;Baxter v. Vigo Cty. Sch. Cor@26 F.3d 728, 735 (7th Cir. 1994). Liability based upon
a widespread practice requires a showingdhaimber of similar incidents establish an
unconstitutional pattern of condutalmer v. Marion Cty.327 F.3d 588, 595-96 (7th Cir.
2003).

Here, only two sets of allegationstire Amended Complaint could support 8 1983
liability: the incidents of Decembd 7, 2013, and the four separate lawsuits against the City of
Crown Point involving alleged constitutionablations. The Plaintiff argues that these
allegations demonstrate a widespread practitfeeigunt to survive a Rule 12(b)(6) motion in
accordance withVhite v. City of Chicagd29 F.3d 837 (7th Cir. 2016). Whitg an arrestee
brought a § 1983 claim against thigy@f Chicago and one of ifgolice officers for seeking a
warrant to arrest him for a naters offense without probable cause.at840—41. The

complaint alleged that the police officer askejdidge for a warrant without any evidence of a

drug-related offense and includék police department’s “standgsdnted form that does not



require specific factuaupport for an application for an arrest warraltt."at 844. These
allegations met the “short and plain statement eiclaim” requirement of Rule 8(a)(2), as the
printed form was direct evidence that tendedhow that the municipigdy was liable under 8§
1983.1d. (citing Jackson v. Marion Cty66 F.3d 151, 152-53 (7th Cir. 1998)).

The Plaintiff’s reliance ofVhiteis misplaced. The allegations\ihiteincluded direct
evidence that would have raised the right teef@above the speculativeel. By contrast, the
four cases filed against the City of Crown Poim ot direct evidence that the City has a custom
or policy that violates the Constitution. Further, #haases do not create an inference of liability
for aMonell claim, for “the number of complaintded, without more, indicates nothingSee
Strauss v. City of Chi760 F.2d 765, 768-69 (7th Cir. 1985 €ople may file a complaint for
many reasons, or for no reason at all. That thegt complaints does not indicate that the
policies that [plaintiff] alleges exist do in fagxist and did contribute to his injury.’Rikas v.
BabuschNo. 13 CV 2069, 2014 WL 960788, at *3 (N.D. Mar. 12, 2014) (noting that prior
lawsuits, which were “ultimately settled .wfith] no finding of liability,” did not “evidence a
widespread municipal practice” unddonell).

All that remains for consideration on the Motion to Dismiss the Amended Complaint are
the allegations about the incident on DecemiYe 2013. “Proof of a single incident of
unconstitutional activity is not suffient to impose liability undévionell, unless proof of the
incident includes proof that it was caudsdan existing, unconstitutional municipal policy,
which policy can be attributed a municipal policymaker City of Okla. City v. Tuttle471 U.S.

808, 823-24 (1985). The Plaintiff does not argue taincident of December 17, 2013, was the

3 Whitewas nevertheless dismissed on other groundshvare inapplicable to the present case.
829 F.3d at 844 (finding that the police officer’'s sworn testimony “provided sufficient evidence to
establish probable cause,” which imrttiestablishe[d] that faestee] did not suffer a constitutional injury,
... anecessary element dflanell claim.”).



result of such a policy, nor does he artha any of the named Defendants had final
policymaking authority. Accordingly, the Amend€dmplaint fails to state a claim that there
was a widespread practice or custom withen@ity of Crown Poinauthorizing the use of
excessive force. Accordingly, the Defendant’stidio to Dismiss pursuant to Rule 12(b)(6) is

granted as to the claims agsti the City of Crown Point.

B. Rule 12(b)(5): Insufficient Service of Process

The Defendants argue that the Plaintiff's sa\of process was insufficient, which the
Plaintiff disputes. In the event service of preggvas insufficient, the Plaintiff seeks leave from
the Court to correct process. The sufficiencyhef service of process is analyzed for the
Defendant Officers only because the Court prelyodsmissed the claims against the City of
Crown Point.

“After commencing a federal suit, the plaintifiust ensure that each defendant receives a
summons and a copy of the complaint againsCiardenas v. City of Chi646 F.3d 1001, 1004
(7th Cir. 2011). A Rule 12(b)(5) motion is a dissal based upon insufficient service of process,
the requirements for which are set out in Rule 4(m):

If a defendant is not served within 90ydaafter the complaint is filed, the court—

on motion or on its own after noticettte plaintiff—must dismiss the action

without prejudice against that defendanbadter that service be made within a

specified time. But if the plaintiff shasngood cause for the failure, the court must

extend the time for service fan appropriate period . . . .

Furthermore, a party may serve an individuhin a judicial district of the United
States by either:

(1) following state law for serving a suroms in an action brought in courts of

general jurisdiction in the state where th&triltt court is located or where service

is made; or
(2) doing any of the following:



(A) delivering a copy of the summsem@and of the complaint to the

individual personally;

(B) leaving a copy of each at the imdiual’s dwelling or usual place of

abode with someone of suitable age discretion who resides there; or

(C) delivering a copy of each to aneaj authorized by appointment or by

law to receive service of process.
Fed. R. Civ. P. 4(e). Under Indiana law, a pamgy serve an individuaia certified mail “with
return receipt requested and reed showing receipt of thetter.” Ind. Trial Rule 4.1(a)(1).
Here, the Plaintiff attempted to serve proagssn the Defendant Officewia certified mail.
None of the Defendant Officers received the certified fradl Travis Thomas signed for all of
the mailings that the Plaintiff sent to the Defendant Offieés.individual’'sagent is one of
“those persons having the authority to acceptisetwn behalf of a pay via certified malil
under Indiana law.aPalme v. Romer®21 N.E.2d 1102, 1106 (Ind. 1993) (citing Ind. Trial
Rule 4.1(A)(3));see alsdnd. Trial Rule 4.16 (enumeratirmyties of “[a]Jnyone accepting service
for another person”). “In order for a courtftod that a person acted as a party’s agent by
appointment or agreement, there must bdesnce of that appointent or agreementGoodman
v. Clark No. 2:09-CV-355, 2010 WL 2838396, at (8.D. Ind. July 12, 2010) (citin§chultz v.
Schultz 436 F.2d 635, 638-39 (7th Cir. 1971)).

Here, there are no allegations and no ewiaden enable the Court to find that Thomas

was the Defendant Officers’ agent. He statedhiedtad “never been pressly authorized or

expressly appointed by [the Defendant Officéosdccept service of press on their behalf.”

(Thomas Aff. 1 2, ECF No. 27-2.) The Plaintiff aeno evidence in rebuttal, stating only that,

* The parties briefly discussed whether somthefDefendant Officers had actual notice of the
lawsuit, but that is immaterial to determiningether service of process was sufficient under both Indiana
and federal law.

® Neither the Amended Complaint, the partiesefings on this Motion, or Travis Thomas’s
Affidavit [ECF No. 27-2] allege what Thomas’s emphognt status was or what his relationship was to
the Defendant Officers. The parties’ briefings egupto treat Thomas as an employee within the police
department.



“If Mr. Thomas did not have representative cafyate should not haveigned” at the time of
delivery. (Resp. 4.) Whatever the merits of th&geshent, it does not render the form of service
effected in this case sufficient under the Indiang&ederal laws. Therefore, insufficient service
of process was executed upon the Defendant OffiBenrsuant to Rule 4(m), the Court orders

the Plaintiff to perfect service within 2fays of the issuance of this Order.

CONCLUSION
For the reasons stated above, the MatioRismiss [ECF No. 26] is GRANTED IN
PART and DENIED IN PART. The Court GRANTiBe Motion to Dismiss pursuant to Rule
12(b)(6) the claims against Defgant City of Crown Point, thana. The Court ORDERS the
Plaintiff to perfect service upon the Defend@iticers by February 23, 2017. If service is not
perfected by February 23, 2017, this actioh kn@ dismissed without prejudice against the

unserved Defendant Officers.

SO ORDERED on January 24, 2017.

s/ Theresa L. Springmann
THERESA L. SPRINGMANN
UNITEDSTATESDISTRICT COURT
FORTWAYNE DIVISION




