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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION

JACK GRAY TRANSPORT, INC. )
)
Plaintiff, )
) CaséNo. 2:16-CV-23
V. )
)
AT & T CORP, )
)
Defendant. )
)

OPINION AND ORDER

Before the Court is Plaintiff’'s “Motion tDismiss Without Prejudi¢dDE 26]. Defendant
responded in opposition to the motion seeking a dismiggdal prejudice [DE 28] to which
Plaintiff replied. For the follwing reasons, the Motion to Disss will be GRANTED but the
dismissal will be WITH PREJUDICE.

DISCUSSION

Plaintiff Jack Gray Transport, Inc. filed the present state law action asserting that AT & T
tortiously interfered wth its business by wrongly terminatitglephone service to its business and
demanding payment for fees and services thdtleen terminated and transferred to another
carrier by Plaintiff months, possibyears, prior to the payments requested. AT & T removed the
case to this Court and filed iotion to Stay and Compel Arbétion under its contract with the
Plaintiff [DE 1, DE 19]. On June 3, 2016, the Magistrdigdge granted that motion, compelled
the parties to arbitrate the mattend stayed the action pending resioluof arbitration. In coming
to this decision, the Magrsite Judge determined:

The arbitration provision provides that tigreement to arbitrate includes ‘disputes
of any type’ between Plaifitand Defendant, rd Plaintiff's filing of the instant
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action demonstrates its refusal to submitoitration. As a result, this action will

be stayed and the parties compelledatbitrate the dispute pursuant to the

arbitration agreement.

[DE 23, p. 2]. The Magistrate Judge further ordehedparties to file a status report by December
15, 2016.

In compliance with that Order, the Defenddited its status report [DE 24] in which
counsel noted that no arbitration proceedings Hmen instituted by the Plaintiff. Thereatfter,
Plaintiff filed the present motion seeking t@miiss the action with such dismissal beivithout
prejudice Plaintiff's rationale for thevithout prejudicedesignation is thatPlaintiff desires to
retain its rights under its cause of action in then¢\Defendant might later initiate proceedings to
collect fees claimed owed.” [DE 26]. In response, AT & T objects to the motion to dismiss contending
any dismissal should beith prejudicesince the Magistrate Judge determined that “disputes of any
type” between the parties are required to be arbitrated. [DE 28].

Federal Rule of Civil Procedure 41(a)(2) prowdeat, after service ain answer or motion
for summary judgment, an action “may be disndsaethe plaintiff's requst only by court order,
on terms that the court considers proper.” FeiR. Pro. 41(a) (2). The slirict court therefore
enjoys wide discretion in considering Rule d#btions, and the plaintiff bears the burden of
persuasionSee Tolle v. Carroll Touch, In@23 F.3d 174, 177 (7th Cir.1994) (citikgD.I.C. v.
Knostman966 F.2d 1133, 1142 (7th Cir.1992)).

If a court grants a motion for voluntary dismis#a discretion extends to deciding whether
or not to grant the plaintiff dismissal withoueprdice. The Seventh Circuit has ruled that courts
should not grant dismissal without prejudice if tiedendant would suffer “plain legal prejudice”
as a result of such a decisid¢fovalic v. DEC Int'l, Inc.855 F.2d 471, 473 (7th Cir.1988y; re

Bridgestone FirestonBrods. Liability Litig.,199 F.R.D. 304, 306 (S.D.Ind.2001). In determining



whether a defendant would suffer plain legal ydeje, we considerolr factors: (1) the
defendant's effort and expense of preparatiotrifs (2) whether therbas been excessive delay
and lack of diligence on the part of the plaintifprosecuting the action, (3) the sufficiency of the
plaintiff's explanation for the need to take amissal, and (4) whethére defendant has filed a
motion for summary judgmenKnostman966 F.2d at 114Z2ace v. S. Exp. Co409 F.2d 331,
334 (7th Cir.1969)).

In this case, Plaintiff altogether fails taecito Fed.R.Civ.P. 41 and its justification for
dismissal is that it has no intention of institutaxdpitration. Given that this has been determined
to be the proper procedure to pursue the claims agserthis case, Plaintiff's refusal to take this
step constitutes lack of diligence on its pavtore importantly, given the ruling that all claims
between the parties are subjéztarbitration, which wouldeemingly subsume any collection
attempts by AT & T on accounts it believes in godthfare owed, any future attempt to refile the
present claim would unduly prejudice ttefendant in that it would derced to relitigate the issue
of arbitration when that issue has previousdg determined. Acodingly, the court GRANTS
the Motion to Dismiss but does ¥él TH PREJUDICE.

Based on the foregoing, the Plaintiff’'s MotitmDismiss [DE 26] iSSRANTED; this case

is DISMISSED WITH PREJUDICE. The @&k shall enter judgent accordingly.

Entered: This 18 day of February, 2017.

s/William C. Lee
Uhited States District Court



