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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

ROSLINDE GRAHAM,
Plaintiff,
V. CAUSE NO.: 2:16CV-95-JEM
NANCY A. BERRYHILL,
Acting Commissionenpf the

Social SecurityAdministration,
Defendant.

N N N N N N N N N

OPINION AND ORDER

This matteris beforethe Court on &omplaint[DE 1], filed by Plaintiff RoslindeGraham
onMarch16, 2016andanOpeningBrief of Plaintiff in SocialSecurityAppealPursuanto L.R. 7.3
[DE 17], filed by Plaintiff on August 25, 2016Plaintiff requests that the decision dahe
AdministrativeLaw Judge beeversecandremandedor furtherproceedingsOn October4, 2016,
the Commissioneffiled a responseand on Decemberl3, 2016 Plaintiff filed a reply. For the
following reasons, the Court grants Plaintiff's requestdéonand.
l. Background

In March 2013,Plaintiff filed anapplicationfor benefitsallegingthatshebecamedisabled
on June 30, 201@®laintiff's applicationwasdeniedinitially andupon reconsideratio©on May
20, 2014 AdministrativeLaw Judge(*ALJ”) JaniceM. Bruningheld a videohearingat which
Plaintiff, with anattorney,anda vocationakxpert(“VE”) testified.On August 8, 2014, thaLJ

issued alecision finding thaPlaintiff was not disabled.

The ALJmadethe following findings under the required figgep analysis:
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1. Theclaimantmetthe insuredtatusrequirements of th8ocialSecurityAct
throughDecembeB1, 2016.

2. The claimanthasnotengagedn substantial gainfuhctivity sinceJune 30,
2010, the alleged onset date.

3. The claimant has severeimpairments:combinationof obesity, diabetes
mellitus,hypertensiongyslipidemiaadjustmentisorder, alcohol abused
borderline intellectual functioning.

4, The claimantdoes not havanimpairmentor combination ofmpairments
thatmeetsor medicallyequals the severityf one thdistedimpairments in
20 CFR 404, Subpart P, Appendix 1.

5. The claimant has the residual functional capacity (“RFC”) to perform
mediumwork asdefinedin 20CFR404.1567(cand416.967(c).However,
claimant can never climb ladders,ropes,or scaffoldsand can perform
posturalactivities(i.e. climbingramps/stairdyalancing stooping kneeling,
crouchingcrawling, bendingiwisting) only onanoccasionabasis. Sheis
to have no publiccontactand no more than occasionalcontact with
coworkersaandsupervisorsClaimantslimited to 1to 3-stepsimplerepeated
routine tasks.

6. Theclaimantis capableof performingpastrelevantwork asa housekeeper.
This work does notrequire the performance oWwork-related activities
precluded by her RFC.

7. Theclaimanthasnotbeenunder alisability,asdefinedn theSocialSecurity
Act, from June 30, 2010, through the date of the decision.

OnJanuaryll, 2016, théppealsCouncildeniedPlaintiff's requestor review,leavingthe
ALJ’s decision the final decision of tti@mmissioner.

The parties filedormsof consento havethis caseassignedo a United StatedMagistrate
Judgeto conductall further proceedinggindto orderthe entry of afinal judgmentin this case.
Therefore this Courthasjurisdiction to decidethis casepursuanto 28 U.S.C. § 636(cand 42
U.S.C. 8405(g).

. Standard or Review



TheSocialSecurityAct authorizegudicial reviewof thefinal decisiorof theSocialSecurity
Agencyandindicatesthat theCommissioner’dactualfindings mustbe acceptedsconclusivef
supportedy substantiabvidence.42 U.S.C. 805(g). Thus, a court reviewing the findingéan
ALJ will reverseonly if the findingsarenot supportedy substantiakbvidenceor if the ALJ has
appliedan erroneoudegal standardSeeBriscoev. Barnhart 425 F.3d 345, 35@7th Cir. 2005).
Substantiakevidenceconsistsof “such relevantevidenceas a reasonablenind might acceptas
adequatéo support a conclusion.Schmidw. Barnhart 395 F.3d 737, 74&th Cir. 2005) (quoting
Gudgel v. Barnhart345 F.3d 467, 470 (7th Cir. 2003)).

A courtreviewstheentireadministrativeecordbut does noteconsidefacts,re-weighthe
evidenceresolveconflictsin evidencedecide questions afredibility, or substitutats judgment
for thatof theALJ. SeeBoilesv. Barnhart 395 F.3d 421, 42&th Cir. 2005);Clifford v. Apfel 227
F.3d 863, 8697th Cir. 2000); Buterav. Apfel 173 F.3d 1049, 105&th Cir. 1999). Thusthe
guestion upojudicial reviewof anALJ’s findingthataclaimantis notdisabledwithin themeaning
of the Social SecurityAct is not whetherthe claimantis, in fact, disabled, butvhetherthe ALJ
“usesthecorrectlegal standardeindthedecisionis supportedy substantial evidence.Roddyv.
Astrue,705 F.3d 631, 636 (7th Cir. 2013) (citi@jConnor-Spinnew. Astrug 627F.3d614,618
(7th Cir. 2010);Prochaskav. Barnhart 454 F.3d 731, 734-3%th Cir. 2006);Barnettv. Barnhart
381 F.3d 664, 66&thCir. 2004)).“[I]f theCommissionecommitsanerroroflaw,” the Courimay
reversethe decision “withoutegardto the volume okvidencean support of théactualfindings.”
Whitev. Apfel 167 F.3d 369, 37&th Cir. 1999)(citing Binionv. Chater, 108 F.3d 780, 78¢th
Cir. 1997)).

At aminimum,anALJ mustarticulatehis orheranalysisof theevidencen orderto allow



thereviewingcourtto tracethepathof herreasoningindto beassuredhatthe ALJ consideredhe
importantevidence SeeScottv. Barnhart 297 F.3d 589, 5967th Cir. 2002);Diaz v. Chater, 55
F.3d 300, 3077th Cir. 1995);Greenv. Shalala 51 F.3d 96, 10{7th Cir. 1995).An ALJ must
“build anaccurateandlogical bridgefrom theevidencdo [the] conclusion’sothat,asareviewing
court,we mayassesshevalidity of the agency’$inal decisionandafford[a claimant]jmeaningful
review.” Gilesv. Astrue 483 F.3d 483, 48{7th Cir. 2007) (quotingScott 297 F.3dat 595);see
also O’'Connor-Spinner627 F.3dat 618 (“An ALJ neednot specificallyaddressverypieceof
evidencebut must provide #ogical bridge’betweerthe evidencandhis conclusions.”Zurawski
v.Halter, 245 F.3d 881, 88@th Cir. 2001)(“[T]he ALJ’s analysianust providesomeglimpseinto
the reasoning behind [the] decision to deny benefits.”).
[11.  Analysis
Plaintiff argueghattheALJ’s hypotheticauestiorto theVE did notadequatelyeflectthe
Plaintiff's moderatdimitationsin concentrationpersistenceandpaceasfoundby the ALJ. The
Commissionecontends that the hypothetical question to the VE tracked the ALJ's RFC.
Whenaclaimantallegesadisability, SocialSecurityregulations provide fave-stepinquiry
to evaluatevhethertheclaimantis entitledto benefits.20 C.F.R. 88 404.1520(a)(4), 416.920(a)(4).
Thefourth stepaddressewhetherthe claimantis capableof doingher pastrelevantwork, and if
not, thefifth stepis for the ALJ to determinewhetherthe claimantis ableto performotherwork
given her RFC. 20 C.F.R. 88 404.1520(a)(4)(V), 416.920(a)(4)(i}v); see also Scheckv.
Barnhart 357 F.3d 697, 699-7q@th Cir. 2004). At stepsfour andfive, theALJ mustconsidelan

assessmeiaf theclaimant’'sRFC. TheRFC"is anadministrativeassessmermf whatwork-related

activitiesanindividual canperformdespiteherlimitations,” Dixonv. Massanarj 270F.3d1171,



1178(7th Cir. 2001),andshould bédasedn evidencén therecord. Craftv. Astrug 539F.3d668,
676(7th Cir. 2008)(citing 20 C.F.R. 8§ 404.1545(a)(3))-heclaimantbearsthe burden of proving
stepsone throughour, whereaghe burderat stepfive is on theALJ. Zurawskj 245 F.3cat 886;
see also Knight v. Chates5 F.3d 309, 313 (7th Cir. 1995).

Although the ALJ need ndapecifically includesverylimitation allegedby Plaintiff in the
RFC, shemustexplainhow she incorporatedll of symptomsand limitationsinto the RFC. “In
determiningan individual's RFC, the ALJ mustevaluateall limitationsthatarisefrom medically
determinablempairmentsgventhosethat are not severeandmay not dismissaline of evidence
contraryto the ruling.” Villanov. Astrue 556 F.3d 558, 56Fth Cir. 2009)(citing SSR96-8p, 1996
WL 374184(Jul. 2, 1996));:Golembiewskv. Barnhart 322 F.3d 912, 91{7th Cir. 2003)). When
anALJ reliesontestimonyfrom aVE to makeadisability determinatioratstepfour or five, the ALJ
mustincorporateall of theclaimant’slimitations supportedy medicalevidencean therecord. See
Indorantov. Barnhart 374F.3d 470, 4747thCir. 2004);seealso Youngv. BarnharB62F.3d995,
1003(7th Cir. 2004)(“a hypothetical questioto the vocationaéxpertmustincludeall limitations
supportedy medicalevidencen therecord”); Kasarsky. Barnhart 335 F.3d 539, 54&th Cir.
2003) (“Furthermore,to the extentthe ALJ relies on testimonyfrom a vocationalexpert, the
guestion posedo the expertmustincorporateall relevantlimitations from which the claimant
suffers.”)(citationomitted). If theVE is unawareof all of thePlaintiff’s limitations, hemayrefer
to jobs the Plaintiff canngierform. Kasarsky 335 F.3d at 543.

In this case,the ALJ found that Plaintiff has moderatedifficulties in concentration,
persistenceandpace. AR 32. The ALJ explainedthattheRFCincorporatedlaintiff's moderate

limitationsin socialfunctioning:“[B]ecauseplaintiff hasdifficulties in crowds,sheis to have no



public contactandnomorethanoccasionatontactwith coworkersandsupervisors.”AR 35. The
ALJ did notspecificallyexplainhow Plaintiff’'s moderatalifficulties in persistencandpacewere
incorporated into the RFC, but did state that Plaintiff's difficulties concentratingwere
accommodatedy limiting her to 1-3 step simple repeatedroutine tasks. Plaintiff was also
diagnosedwith borderlineintellectualfunctioning,which the ALJ recognizedbut againfailed to
explain how (or if) it was incorporated into the RFC.

Furthermorewhen a claimantexperiencedimitations in concentrationpersistenceand
pacetheseimitations mustbe incorporated intthe hypothetical posetb the VE, althoughthere
is not“a perserequirementhatthis specificterminology (‘concentratiorpersistenceandpace’)
beusedin the hypotheticah all cases.”O’Connor-Spinner627 F.3cat 619. A hypotheticalhat
does not includehesetermsmay still be sufficientif it is “manifestthat the ALJ’s alternative
phrasingspecificallyexcludedthosetasksthat someonewith the claimant’slimitations would be
unableto perform.” Id. A limitation to unskilledwork is generallyinsufficientto accountfor
moderatdimitationsin concentrationpersistencegpr pacebecausé|t]he ability to stickwith atask
over asustainegberiodis not thesameastheability to learnhowto dotasksof agivencomplexity.”
O’Connor-Spinner627 F.3cat620-21("In mostcases . . employingermslike ‘simple, repetitive
tasks’ontheir ownwill notnecessarilyexcludefrom the VE's consideration those positiotisat
presensignificantproblems of concentratiopgersistencandpace.”);seealso Jelinekv. Astrue
662 F.3d 805, 813-1&th Cir. 2011)(concluding thatimitationsto sedentary and light unskilled
work did not “address[theimpactof themental limitations . .which. . .limited [the plaintiff]'s
ability to maintainregularwork attendanceto carry out instructionsandto dealwith thestresses

of full-time employment”); Stewartv. Astrue 561 F.3d 679, 684-85th Cir. 2009)(rejectingthe



contentiorfthat theALJ accountedor [theplaintiff]'s limitationsof concentratiorpersistenceand
paceby restrictingthe inquiryto simple,routinetasksthatdo notrequireconstantnteractionswith
coworkers or thgeneral public”)Craft, 539 F.3d at 6778 (limitation to unskilledwork did not
accountfor limitations in concentrationpace,and moodswings); Young 362 F.3dat 1004
(concludingthat a limitation of “simple, routine,repetitive,low stresswork with limited contact
with coworkersand limited contactwith the public” was inadequateto take into accountthe
claimant’slimitations); seealso SSR 85-15, 1985WL 56857,at *6 (Jan.1, 1985)(“Because
responsdo the demandsof work is highly individualized, theskill level of a positionis not
necessarilyelatedto thedifficulty anindividual will havein meetingthe demands of the job. A
claimant’s [mental] condition may make performanceof an unskilled jobas difficult as an
objectivelymoredemandingob.”).

The ALJ did not includeany referenceto the specific terminology “concentration,
persistencegr pace”in theincreasinglyrestrictivehypotheticalposedo the VE, althoughshedid
include aimitation to unskilledwork. Shealsoproposed aituationwhere“the individual would
beoff taskatleastl5percenofthework day” andtheVE opinedthatlevel of distractionwould not
be allowable. AR 65. The only hypothetical thaéxplicitly incorporateda limitation relatedto
concentrationpersistencegr paceexcludedPlaintiff from beingableto doanyjob. Thisis anerror,
andleavesthe Court unabléo concludethatthe ALJ appropriately foundhat Plaintiff is ableto
hold down a fultime job.

The ALJ concludedhat Plaintiff had severallimitations, but failed to explainhow all of
themwereincorporatednto theRFCandfailed to adequatelyncorporate thoskmitationsinto the

hypotheticalto the VE that sherelied upon. In addition, the Couris concernedhat the ALJ



impermissiblydisregardedome ofPlaintiff's reportedmentalhealthlimitations. In particular,the
ALJ discountedPlaintiff's reportsof panicattacksand anxiety becausePlaintiff hasnot sought
treatmenfrom any mentalhealthpractitionersput theALJ did notaskPlaintiff aboutherfailure
to seekthatkind of treatment.“Although a history of sporadiceatmenbr thefailure to follow a
treatmentplan can undermine alaimant’scredibility, an ALJ mustfirst explore theclaimant’'s
reasongor thelack of medicalcarebeforedrawing a negativinference.” Shaugew. Astrue 675
F.3d 690, 69q7th Cir. 2012);seealso Craft, 539 F.3dat 679 (“[T]he ALJ mustnot draw any
inferencesabout aclaimant’sconditionfrom thisfailure [to seekregulartreatmentjunless thé\LJ
has explored thelaimant’'sexplanations as tihe lack of medicatare.”) (quotatioromitted).
Furthermorethe ALJ disregardedPlaintiff's reportsof panicattacksand found that she
would beableto performfull-timework despitehembecausef Plaintiff's ability to performbasic
activitiesof daily life, includingpreparingfood, goingto church,andcaringfor ateenagetiving
in her house. However, th8eventhCircuit Court of Appealdasrepeatedlyemphasizedhat a
person'ability to performdaily activitiesdoes notndicateanability to work outside of the home.
Seeg.g., Bjornsomw. Astrue 671 F.3d 640, 64{7th Cir. 2012)(“The critical differenceshetween
activities of daily living andactivitiesin a full-time job arethat a persorhasmoreflexibility in
scheduling thdormer than the latter, can get help from other persons . .andis notheldto a
minimumstandardf performanceasshe would b&y anemployer.Thefailureto recognizehese
differencess arecurrentanddeplorablefeatureof opinionsby administrativdaw judgesin social
securitydisability cases.”)Punziov. Astrue 630 F.3d 704, 71¢7th Cir. 2011)(“[The Plaintiff's]
ability to strugglethrough theactivities of daily living does notmeanthat shecan managethe

requirementof amodernworkplace.”);Mendezv. Barnhart 439 F.3d 360, 36¢7th Cir. 2006)



(“We have cautionedthe Social Security Administration againstplacing undueweight on a
claimant’shousehold activities in assessing tte@mant’sability to hold a job outside the home.
. . The pressuresthe nature of the worKlexibility in the use otime, and otheraspectsf the
working environment . .aftendiffer dramaticallypetweerhomeandoffice orfactoryor othemplace
of paid work.”).

In thiscasetheALJ foundthatPlaintiff sufferedseveramentalhealthlimitations,butfailed
to explainhowsheincorporatedhesdimitationsinto theRFC,andfailedto adequatelyncorporate
Plaintiff's limitationsin her questiondo the VE. In addition, the Couris concernedhatthe ALJ
impermissiblydisregardedPlaintiff's reportsof additionalmentallimitations.OnremandtheALJ
isinstructedo fully reviewall of themedicalandmentalhealthevidencen therecordandto obtain
updated informatiomsneededSee, e.g., Barnet881 F.3d at 669 (“An ALJ has a duty to solicit
additional information to flesh out an opinion for which the medical supportis not readily
discernable.”Yciting 20 C.F.R. § 404.1527(c)(33SR96-2pat*4; 20 C.F.R. 88 404.1512(d)(2),
416.919(b)). Shes directedto follow the applicableregulationdan determiningwhat limitations
Plaintiff experiencesandto fully explainhoweachof thelimitations,alone and combinationare
incorporatednto theRFC. In addition, theALJ is directedo “includeall of [Plaintiff's limitations]
directlyin thehypothetical,"asthatis “the mosteffectivewayto ensurghattheVE is apprisedully
of theclaimant’slimitations.” SeeO’ConnorSpinner 627 F.3d at 619.

V.  Conclusion

For the foregoing reasons, the Court her@RANT S therelief requestedn the Opening

Brief of Plaintiff in SocialSecurityAppealPursuanto L.R. 7.3[DE 17]andREM ANDSthismatter

for further proceedings consistent with this opinion.



SO ORDERED this 28th day of March, 2017.

s/ John E. Martin
MAGISTRATE JUDGE JOHN E. MARTIN
UNITED STATES DISTRICT COURT

CC: All counsel of record
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