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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

JOSEPH ELWELL, CRYSTAL )
ELWELL, DEBORAH BALDWIN, )
Individually and as custodian for her )
Minor children WM and AM, )

ROBERT BALDWIN, )
) Case No. 2:16-CV-158
Plaintiffs, )
)
V. )
)
FIRST BAPTIST CHURCH OF )
HAMMOND, INDIANA, INC., )
)
Defendant. )

OPINION AND ORDER

This matter is before the court on the MotiorQuash the Document Subpoena Issued to
Attorney David Gibbs [DE 29] filed by the defgant, First Baptist Church of Hammond, Inc.,
on September 28, 2016. For the followiegsons set forth below, the motioIENIED.

Background

The plaintiffs, Joseph Elwell, Crystal ElivéDeborah Baldwin, Individually and as
custodian for her minor children WM and AM, aRdbert Baldwin filed a complaint against the
defendant, First Baptist Chalr of Hammond, Inc., on May 5, 2016. The complaint alleged
fraud, constructive fraud and, tine alternative, rgdigent retention byhe defendant. The
plaintiffs’ claims are based on the defendaptisported knowledge dhe alleged conduct of
non-parties, Thomas Kimmel and Jack Schaayaroéng an investmemiroduct developed and
sold by Sure Line Acceptance Corporation.

On September 14, 2016, plaintiffs’ counseled a subpoena on attorney David Gibbs,

lll. Itis alleged that attorney Gibbs actedtlas defendant’s attorney previously by counseling
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and representing the defendanvarious matters throughout the relevant time period. The
subpoena requested the production of docunfests attorney Gibbs relating to Thomas
Kimmel, Faith Stewards, Inc., and Sure Likeceptance Corporation. The subpoena included
five requests:

1. Any and all documents, written or eleatro, to or from you, your employees,
agents, or persons acting on your betla#ffendant First Baptist Church of
Hammond, Indiana, Inc. (hereinafter “Daflant” or “First Baptist”); or Pastor
Jack Schaap (hereinafter “Schapp”) thate written or created after January 1,
2006, and that relate to Thomas TJ Kimmel (hereinafter “Kimmel”); Faithful
Stewards, Inc.; or Sure Line Acceptance Corporation, including but not limited to
any and all engagement letteirs/oices, and correspondence.

2. Any and all documents that were writter created after January 1, 2006, whether
written or electronic, that related Eaithful Stewards, Inc. or Sure Line
Acceptance Corporation, including but not limited to any correspondence
discussing the propriety of investing$ure Line Acceptance Corporation’s
collateralized notes.

3. Any and all documents and other materiatitten or created after January 1,
2006, whether written or electronic, thiatate to Kimmel’s debt counseling
classes and seminars, including but nottkohto any video or audio records,
surveys, teaching materials and cgom@sdence, as well as any documents or
materials distributed blyaithful Stewards, Inc.

4. Any and all documents written or creatfter January 1, 2006, whether written
or electronic, that relate to Schaap’D@fendant’s relationship with Sure Line
Acceptance Corporation, including but fiatited to payments from Kimmel
and/or Sure Line Acceptance Coration to Schaap and/or Defendant.

5. Any and all documents relating to colaipts made to you by persons that
invested money with Kimmel, Faithf&tewards, Schapp, or Sure Line
Acceptance Corporation, including but hiatited to your responses to these
complaints.

Plaintiffs’ counsel contacted attorney Gibloslanformed him that the plaintiffs intended
to serve him with a subpoena. Attorney Gillasved formal service of the subpoena and

indicated to the plaintiffs thate would cooperate fully. Piwiffs’ counsel sent notice as

required under Federal Rule of Civildeedure 45(a)(4) to defendant’s counsel.



On September 27, 2016, the parties’ courdisisussed via telephotigat an attorney-
client relationship existebetween attorney Gibbs and the defendant. Also, defendant’s counsel
indicated a possibility that thlbocuments that attorney Gibbswd produce responsive to the
subpoena may be privileged. The defendant’s couageksted that the pdiffs allow attorney
Gibbs to produce the documents to defendantimsel for review and redaction. After review,
the redacted versions would bt the plaintiffs. The platiffs objected to the request based
on their belief that none of the documents were privileged.

On September 28, 2016, the defendant lédotion to Quash the Document Subpoena
Issued to Attorney David Gibbs [DE 29]. THefendant has argued thlhe documents and/or
correspondence may be attey-client privileged and/or magclude work product pertaining to
the defendant. Pursuant to N.D. Ind. L.R. 37h#&,defendant filed a certification of good faith
in conjunction with its motion tquash detailing the actions taken to resolve its differences with
the plaintiffs.

Discussion

The defendant has requested that the deatisubpoena issued to attorney Gibbs be
guashed pursuant Eederal Rule of Civil Procedure 45(d)(3)(A)(iii), which provides that
“[o]n timely motion, the Court by which a subp@ewas issued shall quash or modify the
subpoena if it ... requires disclosure of privilegedther protected material and no exception or
waiver applies.” Further, “the party seekiogquash a subpoena under Rule 45(d)(3)(A) has the
burden of demonstrating that théarmation sought is privileged.Hodgdon v. Northwestern
University, 245 F.R.D. 337, 341 (N.D. Ill. 2007). Howe, implicit in the rule is the
requirement that a subpoeseek relevant informatiorSee Stock v. Integrated Health Plan,

Inc., 241 F.R.D. 618, 621-622 (S.D. lll. 2007) (citi@gposs v. United State$81 F.R.D. 224,



226 (W.D.N.Y. 1998) (“The reach of a subpoena isgueduant to Fed. R. Civ. P. 45 is subject
to the general relevancy standagplicable to discovery undeed. R. Civ. P. 26(b)(1)").

As a general rule, “a party lacks standiogjuash a subpoena issued to a nonparty unless
the party has a claim of privilege attachedht® information sought or unless it implicates a
party's privacy interests.Malibu Media, LLC v. John Does 1-14287 F.R.D. 513, 516 (N.D.
Ind. 2012);United States v. Rainerf70 F.2d 702, 712 (7th Cir. 1982). Regardless of how
minimal or exceedingly small the defendants' irdey@re, parties need only have some personal
right or privilege in the information soughthave standing to challengesubpoena to a third
party. Malibu Media, LLC, 287 F.R.D. at 517. A specific explanation of why the document is
privileged must be shown by the party claiming i@il@ge, such that a court can decide whether
the party has met its burdeAllendale Mutual Insurance Comany v. Bull Data Systems, Inc.
152 F.R.D. 132, 137 (N.D. lll. 1993). Mere conclysstatements of privilege will not satisfy
the party's burdenUnited States v. White950 F.2d 426, 430-31 (7th Cir. 1991).

The attorney-client privilege is the oldgsivilege, recognizetdy the common law, for
confidential communicationdJpjohn Company v. United State449 U.S. 383, 389, 101 S.Ct.
677,682, 66 L.Ed.2d 584 (1981). The attorney-clpivilege is desiged to prevent the
disclosure of confidential information about a clieAtlendale Mutual Insurance Company
152 F.R.D. at 135 (citingnited States v. Lawles309 F.2d 485, 487 (7th Cir. 1983)). Itis
intended to encourage completed honest communication betwestorneys and their clients
and thereby "promote broader pigbhterests in the observancklaw and administration of
justice." Upjohn, 449 U.S. at 389, 101 S.Ct. at 682.

When a federal court sits in a diversdistion, it must apply the substantive privilege

rules of the forum state, $ndiana law applies herd=ederal Rule of Evidence 501. The



essential prerequisites to invaoat of the privilege are to &blish by a preponderance of the
evidence: 1) the existence of an attorney-client relationship and 2) that a confidential
communication was involvedViayberry v. State670 N.E.2d 1262, 1266 (Ind. 1996yown v.
Katz 868 N.E.2d 1159, 1166 (Ind. Ct. App. 2007). Blardiaims of privilege are not favored.
Petersen v. U.S. Reduction G&47 N.E.2d 860, 862 (Ind. Ct. Apf©89). The party seeking to
avoid discovery has the burden of establistiregessential elements of the privilege being
invoked. Petersenb47 N.E.2d at 862. Claims of privilegeust be made and sustained on a
guestion-by-question or document-by-document basigas Mid—America, Inc. v. Long812
N.E.2d 842, 845 (Ind. Ct. App. 2008rown v. Katz 868 N.E.2d 1159, 1167 (Ind. Ct. App.
2007).

Ordinary work product materials may tscoverable upon a special showing, “a party
seeking discovery is never entitled to thentaéimpressions, conclusis, opinions, or legal
theories of an attorney or other representative of the party concerning the litigagan.Cent.
Corp. v. Buchanan712 N.E.2d 508, 516 (Ind. Ct. App. 1999) (citiigward v. Dravet813
N.E.2d at 1222). Howeved,claim of work product must also be asserted “on a document-by-
document basis.Burr v. United Farm Bureau Mut. Ins. Cq 560 N.E.2d 1250, 1255 (Ind. Ct.
App. 1990) trans. denied.

The plaintiffs have arguetiat the defendant’s motion sHdube denied for an improper
claim of privilege. First, the plaintiffs hawgued that the defenmuahas not provided any
evidentiary basis of an attay-client relationship between it and attorney Gibbs. Next, the
defendant has not stated what documents are privileged or upon whahégsigilege applies.
The plaintiffs have argued thtite defendant’s motion is a “lnlket claim of privilege.” The

defendant has failed to narary specific documents and has no knowledge that any of the



documents are privileged. The plaintiffs handicated, that by implication, a privilege does not
exist because the documents raoé confidential communicationsoim the defendant to attorney
Gibbs or legal opinions from atteey Gibbs to the defendant.

The defendant has requested the court tslgtlee document subpoena issued to attorney
Gibbs based on a mere conclusory statement that the documents and correspondence sought are
privileged. The defendant has indicated thttraey Gibbs worked for his father David Gibbs,
Jr.’s firm and that attorney Gibbs acted as celfts the defendant by being directly involved in
the production of legal work during the relatiu@e period. Therefore, the defendant contends
that production of attorney Gibbs’ fileomld violate attorneyient privilege.

The defendant cannot specify what documentsdie file. In ordeto avoid privileged
information being disclosed the defendant tempiested to reviewsaert, and redact any
privileged material. Since documents comeédl in the file are unknown to the defendant, it
cannot identify the specific privileges. Thdatelant has argued that since the privilege is
asserted by the client, it is@uld be equally involved in thedaction and would be greatly
prejudiced if attorney Gibbs was reaqdrto produce responsive documents.

The defendant has indicated that an attorney-client relationshipdekistween attorney
Gibbs and the defendant. Despiltat fact being disputed, thefdadant has failed to establish
the claim of privilege on a question-by-questasrdocument-by-document basis to preclude the
discovery of the documentation requested eghbpoena. The defend#uais not adequately
articulated specific reasoning why the documeedgiested by the plaintiffs are privileged.
Therefore, the information is discoverableithWut more, the defendant’s privilege and work
product claim failed to meet its burden of estdtiafig that privilege is@plicable and precludes

production.



The plaintiffs have arguatiat the defendant’s motion to quash is an attempt to shift
Federal Rule of Civil Procedure 11’s signattequirement from attorney Gibbs to defendants’
counsel. UndefFederal Rule of Civil Procedure 11(a) all pleadings and other papers are to be
signed by an attorney, or the party personaliynifepresented. The defendant’s counsel argued
that he is not trying to act asunsel for attorney Gibbs, rathessert the defendant’s claim of
privilege. As mentioned above, the court holdd the defendant failed to establish a claim of
privilege.

Based on the foregoing reasons, the defesddotion to Quash the Document Subpoena
Issued to Attorney David Gibbs [DE 29]4NIED.

ENTERED this 9th day of November, 2016.

/s! Andrew P. Rodovich
United States Magistrate Judge



