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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

RICHARD A. EVELAND,
Plaintiff,
V. CAUSE NO.: 2:16-CV-203-PRC

NANCY A. BERRYHILL,

Acting Commissioner of the )
Social Security Administration, )
Defendant. )

OPINION AND ORDER

This matter is before the Court on an Ameth@@mplaint [DE 5], filed by Plaintiff Richard
A. Eveland on June 7, 2016, andiitiff’'s Brief in Support ofReversing the Decision of the
Commissioner of Social Security [DE 19jleftl by Plaintiff on Decmber 27, 2016. Plaintiff
requests that the October 9, 2014 decision oAtheinistrative Law Judge denying his claim for
disability insurance benefits and supplemental security income be reversed and remanded for further
proceedings. On April 4, 2017, the Commissioner fleesponse, and Plaifffiled a reply on May
10, 2017. For the following reasons, the Court grants Plaintiff's request for remand.

PROCEDURAL BACKGROUND

In July 2011, Plaintiff filed an application for disability insurance benefits and supplemental
security income, alleging disability since December 28, 2010, when he was involved in a motor
vehicle accident. The application was denigtally and on reconsideration. After a hearing at
Plaintiff's request, an administrative law judgesued an unfavorable decision, which was
subsequently remanded by the Appealsui@il for a new hearing. On October 9, 2014,
Administrative Law Judge Mario G. Silva (“ALJ") lika hearing. In attendance at the hearing were

Plaintiff, Plaintiff’'s non-attorney representativan impartial vocational expert, and Robert B.
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Sklaroff, M.D., an impartial medical expe®n November 19, 2014, the ALJ issued a written
decision denying benefits, making the following findings:

1. The claimant meets the insured status requirements of the Social Security Act
through December 31, 2016.

2. The claimant engaged in substantial gainful activity during the following
periods: August 19, 2013 through February 2, 2014.

3. However, there has been a continub2snonth period(s) during which the
claimant did not engage in substantial gainful activity. The remaining findings
address the period(s) the claimant did not engage in substantial gainful activity.

4, The claimant has the following severe impairments: anxiety, panic attacks,
adjustment disorder, right ear vestibulopathy, and memory impairment.

5. The claimant does not have an impairment or combination of impairments
that meets or medically equals the severity of one of the listed impairments in 20
CFR Part 404, Subpart P, Appendix 1.

6. After careful consideration of the elthecord, the undersigned finds that the
claimant had the residual functional capacity to perform a full range of work at all
exertional levels but with the following noxertional limitations: He must avoid all
exposure to unprotected heights and toeswée heat. He is unable to climb ladders,
ropes, or scaffolds. The claimant is able to understand, remember, and carry out
simple instructions (with a GED reasoniegel of 1); to make judgments on simple
work-related decisions; and to respond to Usueaik situations and to changes in a
routine work setting. He requires an eoviment where he would have no more than
superficial interaction with the public, bab direct interactions with the public; and

only occasional interaction with coworkensd supervisors. The work must be able

to be done at a flexible pace (i.e., anieonment free of production rate pace where
there would be no tandem tasks or teamwork where one production step is dependent
upon a prior step).

7. The claimant is unable to perform any past relevant work.

8. The claimant was born in 1963 and wWasyears old, which is defined as a
younger individual age 18-49, on the alleged disability onset date.

9. The claimant has at least a high scleahlcation and is able to communicate
in English.



10. Transferability of job skills is not matal to the determination of disability
because using the Medical-Vocational Rus a framework supports a finding that
the claimant is “not disabled,” whethemmt the claimant has transferable job skills.

11. Considering the claimant’'s age, education, work experience, and residual
functional capacity, there are jobs that exist in significant numbers in the national
economy that the claimant can perform.

12. The claimant has not been under a dliisalas defined in the Social Security
Act, from December 18, 2010, through the date of this decision.

(AR 25-40).

The Appeals Council denied Plaintiff's request for review, leaving the ALJ’s decision the
final decision of the Commissione3ee20 C.F.R. 88 404.981, 416.1481. Plaintiff filed this civil
action pursuant to 42 U.S.C. 8§ 405(g) for review of the Agency’s decision.

The parties filed forms of consent to havis ttase assigned to a United States Magistrate
Judge to conduct all further proceedings andrtter the entry of a final judgment in this case.
Therefore, this Court has jurisdiction to decide this case pursuant to 28 U.S.C. 8§ 636(c) and 42
U.S.C. § 405(9).

STANDARD OF REVIEW

The Social Security Act authorizes judiciabiev of the final dedion of the agency and
indicates that the Commissioner’s factual findingsst be accepted as conclusive if supported by
substantial evidence. 42 U.S.C. § 405(g). Thusua ceviewing the findings of an ALJ will reverse
only if the findings are not supported by substantial evidence or if the ALJ has applied an erroneous
legal standardSee Briscoe v. Barnha25 F.3d 345, 351 (7th Cir. 2005). Substantial evidence
consists of “such relevant evidence as a reasonable mind might accept as adequate to support a
conclusion.”Schmidt v. Barnhay895 F.3d 737, 744 (7th Cir. 2005) (quotiagdgel v. Barnhart

345 F.3d 467, 470 (7th Cir. 2003)).



A court reviews the entire administrative recbud does not reconsider facts, re-weigh the
evidence, resolve conflicts in evidencesobstitute its judgment for that of the AlSke Boiles v.
Barnhart 395 F.3d 421, 425 (7th Cir. 200®)ifford v. Apfe] 227 F.3d 863, 869 (7th Cir. 2000);
Butera v. Apfell73 F.3d 1049, 1055 (7th Cir. 1999). Thus,destion upon judicial review of an
ALJ’s finding that a claimant is not disabled withhe meaning of the Social Security Act is not
whether the claimant is, in faclisabled, but whether the ALJ “issthe correct legal standards and
the decision is supported by substantial evidenReddy v. Astrue705 F.3d 631, 636 (7th Cir.
2013) (citing O’Connor-Spinner v. Astryes27 F.3d 614, 618 (7th Cir. 201®rochaska v.
Barnhart 454 F.3d 731, 734-35 (7th Cir. 200Bparnett v. Barnhart381 F.3d 664, 668 (7th Cir.
2004)). “[l)f the Commissioner commits an ermir law,” the Court may reverse the decision
“without regard to the volume of evidemin support of the factual finding3Vhite v. Apfel167
F.3d 369, 373 (7th Cir. 1999) (citifgjnion v. Chater108 F.3d 780, 782 (7th Cir. 1997)).

At a minimum, an ALJ must aculate his analysis of the evidence in order to allow the
reviewing court to trace the pati his reasoning and to be assured that the ALJ considered the
important evidenceSee Scott v. Barnhar297 F.3d 589, 595 (7th Cir. 200®iaz v. Chater55
F.3d 300, 307 (7th Cir. 1995@reen v. Shalala51 F.3d 96, 101 (7th Cir. 1995). An ALJ must
“build an accurate and logical bridge from the evidence to [the] conclusion’ so that [a reviewing
court] may assess the validity of the agencyislfidecision and afford [a claimant] meaningful
review.” Giles v. Astrug483 F.3d 483, 487 (7th Cir. 2007) (quotiagott 297 F.3d at 595)kee
also O’Connor-Spinner627 F.3d at 618 (“An ALJ need ngpecifically address every piece of

evidence, but must provide a ‘logical bridgetween the evidence and his conclusionguijawski



v. Halter, 245 F.3d 881, 889 (7th Cir. 2001) (“[T]he AL&salysis must provide some glimpse into
the reasoning behind [the] decision to deny benefits.”).
DISABILITY STANDARD

To be eligible for disability benefits, a ak@nt must establish that he suffers from a
“disability” as defined by the Social Security thand regulations. The Act defines “disability” as
an inability to engage in anygstantial gainful activity by reason of any medically determinable
physical or mental impairment that can be expected to result in death or that has lasted or can be
expected to last for a continuous period oflass than twelve months. 42 U.S.C. 8§88 423(d)(1)(A),
1382c(a)(3)(A). To be found disabled, the clainrgamhpairment must not only prevent him from
doing his previous work, but considering his ag@ucation, and work experience, it must also
prevent him from engaging in anyhet type of substantial gainful activity that exists in significant
numbers in the economy. 42 U.S.C. 8§ 423(d)(2)(A), 1382c(a)(3)(B); 20 C.F.R. 88 404.1520(e)-(f),
416.920(e)-(f).

When a claimant alleges a disability, Socet&ity regulations provide a five-step inquiry
to evaluate whether the claimant is entitled to benefits. 20 C.F.R. 88 404.1520(a)(4), 416.920(a)(4).
The steps are: (1) Is the claimant engaged intanbial gainful activity? Iies, the claimant is not
disabled, and the claim is deni#d)o, the inquiry proceeds to step two; (2) Does the claimant have
an impairment or combination of impairments that are severe? If no, the claimant is not disabled,
and the claim is denied; if yes, the inquiry procsedstep three; (3) Do(es) the impairment(s) meet
or equal a listed impairment in the appendix taéuilations? If yes, the claimant is automatically
considered disabled; if no, then the inquiry proceeds to step four; (4) Can the claimant do the

claimant’s past relevant work? If yes, the clannia not disabled, and the claim is denied; if no,



then the inquiry proceeds to step five; (5) Candlaimant perform other work given the claimant’s
residual functional capacity (RFC), age, educatiod,experience? If yes, then the claimant is not
disabled, and the claim is denied; if no, treeralant is disabled. 20 C.F.R. 88 404.1520(a)(4)(i)-(v),
416.920(a)(4)(i)-(v)seealso Scheck v. Barnhar357 F.3d 697, 699-700 (7th Cir. 2004).

At steps four and five, the Alrdust consider an assessmerthefclaimant’'s RFC. The RFC
“is an administrative assessment of what wotktegl activities an individual can perform despite
[his] limitations.” Dixon v. Massanari270 F.3d 1171, 1178 (7th Cir. 2001). The RFC should be
based on evidence in the recdtdaft v. Astrue539 F.3d 668, 676 (7th Cir. 2008) (citing 20 C.F.R.
8 404.1545(a)(3)). The claimant bears the burdgir@fing steps one through four, whereas the
burden at step five is on the AlZurawskj 245 F.3d at 885-86ge also Knight v. Chates5 F.3d
309, 313 (7th Cir. 1995).

ANALYSIS

Plaintiff seeks remand, arguing that the ALJ@(® in evaluating Plaintiff's RFC when the
ALJ did not find a specific limitation to superficiakteraction with coworkers and supervisors and
did not account for Plaintiff's panic attacks; (8) improperly rejecting the opinion of Plaintiff's
long-term treating psychologist, (3) in finding Plafifit for work at all exertional levels when the
medical expert’s opinion found that Plaintiff cdyberform light level work, and (4) in finding
Plaintiff, Plaintiff's father, and Plaintiff's fend not entirely credible. The Court considers each
argument in turn.

A. Residual Functional Capacity
The Residual Functional Capacity (“RFC”) imaasure of what an individual can do despite

the limitations imposed by his impairmerteung v. Barnhart362 F.3d 995, 1000 (7th Cir. 2004);



20 C.F.R. 88 404.1545(a), 416.945(a). The determination of a claimant’'s RFC is a legal decision
rather than a medical one. 20 C.F.R. 88§ 404.1527(e)(1), 416.9278yA 5 F.3d at 306 n.2. The
RFC is an issue at steps four and five ofsiaguential evaluation process and must be supported by
substantial evidence. SSR 96-8p, 1996 WL 374184, *3 (July 2, 18880rd, 227 F.3d at 870.
“RFC is an assessment of an individual’'digbto do sustained work-related physical and
mental activities in a work setting on a reguad continuing basis. A ‘regular and continuing’
basis means 8 hours a day, for 5 days a weedq) equivalent work schedule.” SSR 96-8p at *1.
“The RFC assessment is a function-by-functissessment based upon all of the relevant evidence
of an individual's ability to do work-related tagties.” SSR96-8p, at *3. The relevant evidence
includes medical history; medical signs and lalbany findings; the effects of symptoms, including
pain, that are reasonably attributed to a medicltgrminable impairment; evidence from attempts
to work; need for a structured living enmiiment; and work evaluations, if availaldik. at *5. In
arriving at an RFC, the ALJ “must consider alegations of physical and mental limitations or
restrictions and make every reasonable effort snenthat the file contains sufficient evidence to
assess RFC.1d. The “ALJ must also consider the mabined effects of all the claimant’s
impairments, even those that would betconsidered severe in isolatioherry v. Astrue580 F.3d
471, 477 (7th Cir. 2009%ee also Golembiewski v. Barnhe&822 F.3d 912, 918 (7th Cir. 2003).
1. Superficial Interaction with Coworkers and Supervisors
Plaintiff argues that the ALJ erred in determ@Plaintiff's RFC when the ALJ did not find
a specific limitation to “superficial” interaction with coworkers and supervisors, despite medical
opinion evidence providing this limitation. The ALJ gave “considerable weight” to state agency

psychologist Dr. Amy Johnson’s apons. (AR 29). Dr. Johnson opined that Plaintiff “can relate



on at least auperficial basison an ongoing basis with co-workers and supervisors.” (AR 707)
(emphasis added). The ALJ explicitly recogni#teid part of Dr. Johnson’s opinion and found that
this opinion “regarding . . . interaction with cowerk and supervisors is generally consistent with
the overall evidence regarding the claimant’s stient disorder, anxiety, depression, and memory
issues showing improvement with treatment.” (AR 29).

Nevertheless, the ALJ did not adopt thistrietion. Rather, the ALJ limited Plaintiff to
“occasional interactions” with coworkers and supervisors. (AR 23-24). The ALJ offered no
explanation for changing the limitation from ufgerficial interaction”with coworkers and
supervisors based on Dr. Johnson’s opinion, to which the ALJ gave considerable weight, to
“occasional interactions” with coworkers and supervisors.

In Wartak v. Colvinthis Court explained the differe@ between “occasional” contact and
“superficial” contact: “Occasional contact’ goeghe quantity of time spent with the individuals,
whereas ‘superficial contact’ goes to the quality of the interactions.” 2:14-CV-401, 2016 WL
880945, at *7 (N.D. Ind. Mar. 8, 2016). Wartak like in this case, the ALJ limited the plaintiff to
“occasional” contact with coworkers and supervisdisn the expert opinedatthe plaintiff could
engage in “superficial” contact on an “ongoing basigdrtak 2016 WL 880945, at *&ee also
Gidley v. Colvin2:12-CV-374, 2013 WL 6909170, at *11P- (N.D. Ind. Dec. 30, 20135anders
v. Astrue No. 11-1356, 2012 WL 1657922, at *12-13 (@inn. Apr. 17, 2012). Like iWartak
Gidley, andSandersthe ALJ in this case offers no expléioa for this deviation from Dr. Johnson’s
opinion.Wartak 2016 WL 880945, at *#Gidley, 2013 WL 6909170, at *1ZBanders2012 WL

1657022, at *13. The error compounded because thgpotheticals to the vocational expert did



not included any limitation to “superficial interaction” with supervisors and coworémstak
2016 WL 880945, at *7.

In her response, the Commissioner did not address the difference between “occasional” and
“superficial” interaction raised by Plaintiff e opening brief. Rather, the Commissioner asserts
that the ALJ modeled his RFC finding on tlezaord as a whole—ndhe opinion of any one
doctor— and that the RFC is an administratikecision for the ALJ. The Commissioner attempts
to explain what evidence could underlie the ALJ’s reasoning in not adopting the “superficial
interaction” portion of Dr. Johnson’s opinionclading other portions of Dr. Johnson’s report,
Plaintiff's own reported statements regarding iat#ion with others, Plaintiff's father’s statements
regarding Plaintiff's interactions with othersdithe testimony of Dr. Carney to which the ALJ gave
only “moderate weight.” However, the ALJ dmbt explain why he did not adopt Dr. Johnson’s
limitation of “superficial interaction” with coworks and supervisors nor did the ALJ identify the
evidence cited by the Commissioner as the Hasiglisregarding the limitation on “superficial
interaction” with coworkers and supervisors. Thus, the Court cannot find that the ALJ's RFC
decision is based on substantial evizkem light of Dr. Johnson’s opinioklanson v. Colvin760
F.3d 759, 762 (7th Cir. 2014)Cheneryrequires that an agency’s discretionary order be upheld, if
at all, on the same basis articulatedha order by the agen itself.” (quotingBurlington Truck
Lines, Inc. v. United Stateg371 U.S. 156, 16-69 (1962)¥ee also Hughes v. Asttut®5 F.3d 276,

279 (7th Cir. 2013)Arnett v. Astrug676 F.3d 586, 593 (7th Cir. 2012B(it the agency’s attorneys
may not advance an explanation the agency never made itselfShauger v. Astryeé75 F.3d
690, 697 (7th Cir. 2012Jelinek v. Astrugs62 F.3d 805, 812 (7th Cir. 201MacKenzie v. Colvin

No. 15-CV-198, 2016 WL 727115, at *4 (D.N.H. Feb. 23, 2016).



The Commissioner also argues that Dr. Johnson’s limitations were adequately
accommodated because Dr. Johnson gave a “qualifyatensent” that Plaintiff could relate on “at
least” a superficial basis with co-workers and superviddns. argument is misplaced as the RFC
is not the least an individual can do despitdimgations but rather the most, and Dr. Johnson gave
no opinion on any different abilities Phaiff might have to interact with co-workers and supervisors.
SSR 96-8p, 1996 WL 374184, at *1 (July 2, 1996).

This matter is remanded for proper consideratif Plaintiff's limitations on interaction with
coworkers and supervisors. The ALJ can either incorporate Dr. Johnson’s limitation to “superficial
interaction” with coworkers and supervisorseaplain why he rejects the limitation in favor of
“occasional interaction” with coworkers and supervisors.

2. Panic Attacks

In his opening brief, Plaintiff argues thateemhough the ALJ found panic attacks to be one
of Plaintiff's severe impairments, the ALJ falléo address the impact of panic attacks when
assessing disability in the RFC and in the questions to the vocational expert. (AR 17-18). Neither
the Commissioner in her response brief nor Plaintiffigsreply brief returns to this issue. A review
of the ALJ’s decision shows thiaé thoroughly considered and dissed Plaintiff's panic attacks
in the context of formulating the RFC. At step two, the ALJ found that Plaintiff's problems with
panic attacks were supported by the medicalrdscbut that “the records do not support the
frequency and intensity of his alleged paniaeks.” (AR 22). In the RFC analysis, the ALJ noted
that the only medical records regarding pariacks were in April 2011 when Plaintiff refused
transport when having a panic attack, in Ap@il2 when Plaintiff sougleimergency room treatment

due to chest pain that was diagnosed as & dtisick, and in February 2014 when Plaintiff sought

10



treatment after he had a panic attack at work. (AR 28-29). The ALJ noted that, for the February
2014 attack, Plaintiff's symptoms had resolvedh®y/time he arrived at the emergency room. The
ALJ then noted, “These are the only instanceswgfsart of treatment for acute panic attacks. The
claimant has not had any regular emergency roaits\vor hospitalizations due to panic, and the
undersigned notes that this lack of treatmeipipsrts the claimant’s statements during the initial
hearing that his panic has improved.” (AR 29). AsAlLJ fully considered Plaintiff's panic attacks,
there is no error.

B. Treating Psychologist Opinion

Plaintiff next argues that the ALJ improperkjected the opinion of a long-term treating
psychologist—Dr. Schultz, contending that Drh6itz’s opinion was consistent with treatment
notes and corroborated by other evidence.

In determining whether a claimant is disadlthe ALJ “will alwaysconsider the medical
opinions in [the] case record togetlwith the rest of the relevaewidence . . . received.” 20 C.F.R.
88 404.1527(b), 416.927(b). And, the ALJ evaluatesyemedical opinion received. 20 C.F.R. 88§
404.1527(c), 416.927(c). This includes the opinionsonexamining sources such as state agency
medical and psychological consultants as wetidside medical experts consulted by the AdJ.

88 404.1527(e)(2), 416.927(e)(2).

An ALJ must give the opinion of a treatidgctor controlling weight if (1) the opinion is
supported by “medically acceptable clinical and labany diagnostic techniques” and (2) it is “not
inconsistent” with substantial evidence of recddhaaf v. Astrue02 F.3d 869, 875 (7th Cir.
2010); see also Jelinek v. Astru662 F.3d 805, 811 (7th Cir. 2011). In weighing all opinion

evidence, the ALJ considers several factors and “must explain in the decision the weight given” to

11



each opinion. 20 C.F.R. 88 404.1527(e){R)Xiii), 416.927(e)(2)(ii), (iii).Scrogham v. Colviry65

F.3d 685, 697-98 (7th Cir. 201Bauer v. Astruge532 F.3d 606, 608 (7th Cir. 2008). When a
treating physician’s opinion is not given contnogjiweight, the ALJ must nevertheless consider
certain factors to determine how much weight to give the opinion, including the length of the
treatment relationship and the frequency of examination, the nature and extent of the treatment
relationship, supportability (such as medical signd laboratory findings), and specializatiSee

20 C.F.R. 88 404.1527(c)(2)-(5), 416.927(c)(2).

The opinion evidence at issue is two reports by Dr. Schultz dated March 13, 2012. In the
first, Dr. Schultz found moderate limitations aativities of daily living and maintaining social
function, as well as marked deficiencies of com@ion, persistence, or pace and three repeated,
extended episodes of decompensation on PgRdasing of Impairment Severity) of the 12.06
Anxiety Related Disorders form. (AR 783). The same date, Dr. Schultz completed a Mental Residual
Functional Capacity Assessment form, finding Plaintiff moderately limited in the ability to
understand and remember very short and simple instructions, but marked limitations in ability to
understand and remember detailed instructiabgity to perform activities within a schedule,
maintain regular attendance, be punctual within customary tolerances, and ability to respond
appropriately to changes in the work setting. (A38-87). These forms were filled out at the request
of Plaintiff’'s attorney for his disability benefits application.

The ALJ summarized these opinions and, despite Dr. Schultz being Plaintiff's treating
therapist, gave the opinions “little weight,” fimgj them inconsistent with Dr. Schultz’s treatment
notes. (AR 29). Specifically, the ALJ explathdhat the opinions are “disproportionately

inconsistent with his own treatment recordschrshow waxing and waning of his symptoms with

12



periods of significant improvement of cognitive function and mood and ultimately being able to
return to work.”ld.

Plaintiff criticizes the ALJ for not citing speaiftreatment notes that were inconsistent with
Dr. Schultz’s opinion. (ECF 19, p. 16). Plaintiffethh argues that the treatment notes were not
inconsistent. The Court finds that the ALJ thoroughly discussed Dr. Schultz’s treatment records
prior to weighing Dr. Schultz’s opinion testimorgxplicitly noting that “[w]hile the claimant’s
continued psychotherapy notes with Dr. Schirltiicate some waxing and waning of symptoms
throughout 2013 and 2014, overall, thesare recent treatment recordwlicate that the claimant
was doing better with improved functioning with theragfAR 27-28) (emphasis added). These
treatment records are as follows.

On November 21, 2011, Dr. Schultz indicateat tAlaintiff was responding well to therapy
and improving his memory and cognitive abilities. (AR 735). However, one month later, in
December 2011, Dr. Schultz’s treatment note indictitatPlaintiff continued to have significant
anxiety and depression, becoming overwhelmed and tearful. (AR 789). On January 9, 2012, Dr.
Schultz reported that Plaintiff continued to work on issues of depression and was very insecure
regarding his losses and was very tearfuR @20). In February 2012, Dr. Schultz worked with
Plaintiff on his insecurity. (AR 921). In March, D8chultz noted Plaintiff's memory issues and
panic attacks. (AR 922). In April 2012, Plaintiff was very panicked with a dramatic display of
hyperventilation. (AR 923). In May 2012, Plaintiff svatressed. In June 2012, Plaintiff was very
depressed, and Dr. Schultz noted that he shmuien more often. (AR 925). On July 3, 2012, Dr.
Schultz noted that Plaintiff was very depresaed hopeless. (AR 926). Similarly, Dr. Schultz noted

“very depressed with issues” on July 31, 2qAR 927). On September 10, 2012, Plaintiff seemed

13



to be doing better. (AR 928). On October 23, 2@2,Schultz noted that Plaintiff continues to
struggle with issues pertaining to memory lasd was fearful. (AR 931)Yreatment continued in
November and December 2012 with some improvement. (AR 932-37).

Plaintiff continued to show some imprawent in January 2013. (AR 904-05). However, on
January 21, 2013, Dr. Schultz wrote that Plaimtdffitinued to complain about memory loss and
worried about being able to work. (AR 906) Hebruary 2013, Plaintiff woied about how he will
return to work. (AR 908). A session note frommgtall, 2013, indicates that Plaintiff had a panic
attack in the last couple of weeks. (AR 9@ April 9, 2013, Plaintiff was doing better and was
thinking of returning to work but was worriecatthe could end up beimtizzy at work. (AR 910).
On May 7, 2013, Dr. Schultz noted that Pldfmtvas experiencing sadness and that he was
displaying panicking “fueled by cognition.” (A®L1). On June 3, 2013, Dr. Shultz indicated that
Plaintiff was very anxious ardepressed. (AR 912). On July 2613, Plaintiff was “doing better.”
(AR 913). However, on August 6, 2013, Dr. Schultz noted that Plaintiff “still feels like killing
himself” and had “thoughts of suicide” and that “mood swings are present.” (AR 914).

On September 3, 2013, Dr. Schultz wrote an “update” letter with the conclusion:

There are some significant emotionablplems present. In addition to being

depressed and anxious about his conditiceretlare serious conflicts that have led

him to be very angry with others.

As | have worked with Imn, he has shown some improvement in his functioning.

However, he continues to have signifitanxiety and depression about his losses.

He can bfa overwhelmed and tearful becafd@s losses. He feels trapped in his

present circumstances.

(AR 915-16). On October 1, 2013, Dr. Schultz ndteat Plaintiff continued treatment and was

working, which made him feel better. Treatmeaomtinued in November and December 2013 with

no significant notation.
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After going through all of thesecords in detail, the ALJ concluded: “[W]hile the claimant
still has some mental symptoms, Dr. Schultgsords show a trend of improvement in his
functioning, even being able to return to work. These records simply do not fully support the
claimant’s extreme allegations regarding hisitakfunctioning.” (AR 28)Although this statement
is made in the context of weighing Plaintiff'egations, it is equally @plicable to the ALJ’s
subsequent finding that Dr. Schultz’'s extreme 2012 opinions are not supported by these same
treatment records.

Therefore, the ALJ did not faib identify the treatment recds he felt did not support the
opinion. And, the evidence of record supports the ALJ’s conclusion that Dr. Schultz’s continuing
treatment records in the second half of 20062013, and in 2014 did nsupport Dr. Schultz’s
opinions from March 2012. These records show overall improvement despite some ongoing
symptoms. Nor did the ALJ ignore Plaintiff's waxing and waning symptoms, having noted these
symptoms but also finding that the longlinal treatment showed overall improvem&se Bauer
v. Astrue 532 F.3d 606, 609 (7th Cir. 2008) (recognizirgt #n individual who is suffering from
a “chronic disease, whether physical or psychiatric, and is under continuous treatment for it with
heavy drugs, is likely to have better days and worse days”).

Plaintiff argues that the rise and fall in syimps is supported by neurologist Dr. Pueschel’s
early opinion that depression and anxiety exacerlléeeffect of Plaintf’s brain injury. (AR 788)
(December 19, 2011 letter from Dr. Schultz refeneg®r. Pueschel’s opinion). The Court agrees.
However, Plaintiff's improvement with therapy isalconsistent with that early diagnosis; Plaintiff

began therapy with Dr. Schultz to treat his depression and anxiety identified by Dr. Pueschel.
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Plaintiff also argues that Dr. SchultZXgarch 2012 opinions are supported by his “own
diagnosis of mood disturbance accompanied by a full or partial manic or depressive syndrome.”
(ECF 19, p. 16 (citing AR 20, 780)). However, Drh8ltz’s “own diagnosis” at page 780 of the
record is a series of checkmarks on a preprifaied for “12.04 Affective Disorders” completed by
Dr. Schultz on March 12, 2012, as part of the sdamimentation provided to Plaintiff's attorney.

As with the March 2012 opinions, the treatment records following this March 2012 “diagnosis”
demonstrate Plaintiff's improvement.

The ALJ gave good reasons for discrediting Dr. Schultz’'s March 2012 opinions, which
include that the opinion is not well supported by medical findings or is inconsistent with other
evidence in the recor®ee20 C.F.R. § 404.1527(c)(2); 20 C.F.R. 416.927(c¥@¢;also Henke v.
Astrue 498 F. App’x 636, 640 (7th Cir. 2012) (citing eas The ALJ explained that, in addition
to the medical source opinions from the statenay psychologists and two medical experts, he
reached his functional capacity conclusions bassmon improvements in Plaintiff’'s condition that
allowed himto return to full-time work fromugust 2013 to February 2014, as well as his continued
part-time work and references to the inconsisemnihat suggested a greater capacity and possible
malingering. (AR 31). For example, the ALJ noted Walsh’s (a psychological consultative
examiner) August 29, 2011 observattbat Plaintiff demonstrated improved movement and less
impaired functioning in the parking lot after thppointment than he tdaluring the evaluation in
the presence of Dr. Walsh. (AR @8ting AR 699)). The Seventh Cirit Court of Appeals has held,
“This court upholds all but the most patentlyoereous reasons for discounting a treating physician’s
assessmentPunzio v. Astrue630 F.3d 704, 710 (7th Cir. 2011)ster v. Astrug358 F. App’x

738, 740 (7th Cir. 2010%lifford v. Apfe] 227 F.3d 863, 870 (7th Cir. 2000). The ALJ’s weighing
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of Dr. Schultz’s March 2012 opinion is supported by the record and in accordance with the
regulations, including his consideration of faetors in 20 C.F.R. § 404.1527(c). The assessment
is not patently wrong. Remand is not required on this issue.

C. Work at All Exertional Levels

Plaintiff argues that the ALJ erred in finding tH&intiff is able to perform work at “all
exertional levels” when the testifying medicaipert, Dr. Sklaroff, opined that Plaintiff could
perform work at the light exertional level and wiiea ALJ failed to discuss Plaintiff's impairments
in combination.

The ALJ gave “great weight” to the hearitggtimony of Dr. Sklaroff, the medical expert.
(AR 30). Dr. Sklaroff testified:

[O]n a physical level he should be ablestand, sit, or walk any one of them up to

six hours during normal eight hour day with normal breaks. He should be able to lift

at least 20 pounds occasionally, 10 poundyueatly, probably a lot more when he

gets back to Spring of Life. He should also be able to go to various posture

manipulations, pushing, pulling, lifting, squatting, reaching. There is no

problems[sic] with the hands, feet, or spes&ises. And he should not be at heights

with ropes, scaffolds, and ladders. Otherwise no environmental limits.

(AR 64).

The ALJ noted in his decision that Dr. Sklaraitlicated that Plaintiff isable to sit, stand,
and walk 6 hours each in a normal 8-hour day, aat lie should be able to lift at least light
exertional level weights (and probably a lot mdrAR 30). The ALJ commented: “Dr. Sklaroff
indicated that the claimant should at ldaesiable to perform light work.” (AR 30).

Light work is defined under C.F.R. § 404.1567l@8ng no more than 20 pounds at a time
with frequent lifting or carrying of objects wging up to 10 pounds. Even though the weight lifted

may be very little, a job is in this category wherequires a good deal wfalking or standing, or
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when it involves sitting most of the time with some pushing and pulling of arm or leg controls.”
404.1567(b). Yet, the ALJ found that Plaintiff couldfpem a “full range ofwork at all exertional
levels.” (AR 23). This is inconsistent with Dr. Sklaroff’'s opinion, to which the ALJ gave “great
weight,” and the ALJ did not explain how he detgrad that Plaintiff could perform work at all
exertional levels.

In this instance, the error is harmless beeatlne vocational expert identified significant
numbers of light jobs as a cleaner housekeeper and garment bagger that accommodated the
restrictions for light work with the additiohpostural limitations adopted by the ALJ. (AR 30, 31,

33 (citing (AR 78-80))). Thus, this issue by itself does not require remand. However, because the
Court is remanding for reconsideration of the meRfaC, the ALJ is directed to reconsider the
physical RFC in light of DrSklaroff’'s opinion as to thkeastPlaintiff can do in determining the

RFC, which is thenostPlaintiff can do.

Plaintiff also argues that the Alfailed to discuss the combtiaan of Plaintiff’'s impairments,
specifically identifying Plaintiff’s non-severe impaient of degenerative disk disease with severe
spinal stenosisSee Thomas v. Colviii45 F.3d 802, 807 (7th Cir. 2014) (requiring the ALJ to
consider the non-severe impairments in combination with all impairments to determine if greater
restrictions were warranted). However, the onlglemnce Plaintiff cites regarding the disk disease
is medical records from January 2011, whichienless than a month after his December 28, 2010
motor vehicle accident. (ECF 19, p. 21 (citing ARB, 482-83, 671)). Plaintiff has not offered any
evidence regarding any of his non-severe impants that would suggest the ALJ's RFC

determination should have been different.
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Finally, Plaintiff argues that the ALJ erred finding that Plaintiff's 2014 diagnosis of
chronic diverticulitis/lower abdominal discomfort was not severe on the basis that “it does not
satisfy the 12-month durational requirement to titute a severe impairment.” (AR 21). This was
an error because the regulations categorize anrimgat as “severe” when it is expected to result
in death or to have lasted or “be expedtethst” for at least 12 months. 20 C.F.R. 88 404.1509,
416.909. The ALJ erred by only considgrithat the impairment had ng#tlasted for 12 months
without considering whether the diverticulitis/lovadrdominal discomfort was expected to last for
at least 12 months going into the future. On remand, the ALJ is directed to consider whether
Plaintiff's chronic diverticulitis/lower abdominal discomfort is severe under this standard.

D. The Weight Given to Third Party Reports and to Plaintiff’'s Testimony

Finally, Plaintiff argues that the ALJ erred irtiveight given to the testimony of Plaintiff's
father Richard Eveland and Plffis friend Tom Hoyt as well a® Plaintiff's own testimony about
his symptoms.

On March 28, 2016, Social Security Ruling 16b&game effective and issued new guidance
regarding the evaluation of a disability claimastatements about the intensity, persistence, and
limiting effects of symptom$eeSSR 16-3p, 2016 WL 1237954 (Mar. 28, 2016). Under SSR 16-3p,
an ALJ now assesses a claimant’s subjective symptoms rather than assessing his “credibility.”
However, SSR 16-3p is not retroactive; therefahe “credibility determination” in the ALJ'’s
decision is governed by the standard of SSR 96-7p.

In making a disability determination, the ALJ steonsider a claimant’s statements about
his symptoms, such as pain, and how the symgpiaffect his daily life and ability to workee20

C.F.R. 88 404.1529(a), 416.929(a). Subjective allegations of disabling symptoms alone cannot
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support a finding of disabilityd. The ALJ must weigh the claimant’s subjective complaints, the
relevant objective medical evidence, and any other evidence of the following factors:

(2) The individual’s daily activities;

(2) Location, duration, frequency, and intensity of pain or other symptoms;

(3) Precipitating and aggravating factors;

4) Type, dosage, effectiveness, and side effects of any medication;

(5) Treatment, other than medication, for relief of pain or other symptoms;

(6) Other measures taken to relieve pain or other symptoms;

(7) Other factors concerning functional limitations due to pain or other

symptoms.

See20 C.F.R. 88 404.1529(c)(3), 416.929(c)(3). “Because the ALJ is in the best position to
determine a witness’s truthfulness and forthrightness . . . a court will eotuov an ALJ’s
credibility determination unless it is ‘patently wrongShideler 688 F.3d at 310-11 (quotation
marks omitted) (quotingkarbek 390 F.3d at 504-05kee also Prochaskal54 F.3d at 738.
Nevertheless, “an ALJ must adequately explain his credibility finding by discussing specific reasons
supported by the recordPepper v. Colvin712 F.3d 351, 367 (7th Cir. 2013) (citimgrry, 580
F.3d at 477); SSR 96-7p, 1996 WL 374186, at *2 (QulL996) (“The determination or decision
must contain specific reasons for the findingcoedibility, supported by the evidence in the case
record, and must be sufficiently specific to make clear to the individual and to any subsequent
reviewers the weight the adjudicator gave @ itidividual's statements and the reasons for that
weight.”).

First, Plaintiff argues that the ALJ erreddiving only “some weight” to the Third Party
Function Reports completed by Plaintiff's fatiikwbert Eveland and Plaintiff's friend Tom Hoyt
based on their close relationships with Plaintifhe ALJ wrote that hgave their opinions “some

weight, but notes the potential for bias in light of the familial and personal relationships.” (AR 31).

In Garcia v. Colvin 741 F.3d 758, 761 (7th Cir. 2013), the Seventh Circuit Court of Appeals
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rejected the implication that “ifglaintiff or a defendant (or a relaéwf either or a fiancé) testifies
in a case, the testimony must automatically be discounted for bias . Id.. Rather, the
“administrative law judge should have made clghether he believed the fiancée’s testimony or
not, or which part he believed, or whether he had no idea how much of what she said was worthy
of belief.”1d. In this case, the Commissioner does not addias issue of bias in her response brief.
On remand, the ALJ is directed to make a finding as to whether or not he believes the witnesses, or
which part he believed, or whether he had no idearhawh of what they said was worthy of belief.
Id. ; see also Roque v. ColyiNo. 15 C 392, 2016 WL 1161292, at *5 (N.D. lll. Mar. 22, 2016)
(citing Garcia, 741 F.3d at 761).

Plaintiff also argues that the ALJ applied aramect legal standard when the ALJ wrote that
neither Mr. Eveland nor Mr. Hoyg opinion was “fully supported by the evidence of record,” (AR
31), because under 20 C.F.R. § 404.953, the ALY meguired to base his decision on the
preponderance of the evidence offered at the igdpilaintiff conflates thetandard for the ALJ’s
entire decision with the ALJ’'s assessment of the opinion testimony. The ALJ did not err.

Finally, Plaintiff argues that, in the conte{tconsidering these two reports, the ALJ used
boilerplate language to reject “any statements regarding the claimantisfiahability that conflict
with the above residual functional capacity.” (AR 3fidhis were all the ALJ had said, his analysis
would have been insufficient. However, the enientence provides, “Consequently, to the extent
that Mr. Eveland’s and Mr. Hoyt's statementsesad what would reasonably be expected given the
treatment records and medical opinions of recreiy credibility is suspect for the same reasons
stated above regarding the claimant’s allegations, and the undersigned disregards any statements

regarding the claimant’s functional ability thandlict with the above residual functional capacity.”
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Id. Thus, this sentence is direcliyked to the ALJ’s analysis oflahe record evidence. Plaintiff
does not identify any portions of the two statetaghat he believes should have been weighed
differently.

Turning to the ALJ’'s assessment of Plaingffiwn testimony, Plaintiff argues that the ALJ
erred by finding Plaintiff “not entirely credible’®lsause “he improved to the point of working full
time for almost six months from August 2013Rebruary 2014, and he continues to work part-
time.” (AR 31). Plaintiff's quotation of part of arsence out of context mischaracterizes the ALJ’'s
full discussion of Plaintiff' statements about his limitatidkeg AR 31). The full sentence provides:
“While he initially was unable to drive, he currenidyable to drive, he has improved to the point
of working fulltime for almost six months frodugust 2013 to February 2014, and he continues to
work part-time.”ld. Prior to this sentence, the ALJ again noted the medical records that show
improvement in Plaintiff's “balance issues and cervical spine pain, as well as improvement in his
mood, cognitive abilities, and frustration. The claimant’s diagnostic studies have been generally
unremarkable and the claimant’s balance has improved over tan@fter the sentence partially
guoted by Plaintiff, the ALJ again recognizeswaxing and waning of Platiff's mental symptoms
and notes “the record contains several refaero possible malingering regarding memory and
other issues resulting from his motor vehicle accidéetThe ALJ noted Plaintiff's active personal
injury lawsuit stemming from the December 28, 261dor vehicle accident, and the ALJ noted that
“he was fairly dramatic in his prestation, suggesting some embellishmelak. Overall, the ALJ
considered the proper factors in weighing RIHis statements about his symptoms. The Court

cannot say that his assessment was patently wrong.
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Finally, Plaintiff argues that 6hALJ erred in assessing higisities of daily living. The ALJ
noted that Plaintiff was able to live aloneo&, and drive. (AR 25, 26, 31). Plaintiff asserts that
these facts do not contradict his alleged limitatiginen that Plaintiff testified that, following his
automobile accident, he moved closer to his pasatisat they could help with his daily activities,
including handling his finances and paying his b{llsR 58-59). Plaintiff's father and friend both
separately reported that Plaintiff received hielking care of his pets, remembering to take his
medicine, and running errandaR 381-84, 392-93, 395). There is no error because the ALJ took
these facts into account when weighing all the evide®dee(AR 25).

CONCLUSION

Based on the foregoing, the Court her@8ANTS the relief sought in Plaintiff's Brief in
Support of Reversing the Decision of themmissioner of Social Security [DE 1®EVERSES
the final decision of the Commissier of Social Security, arREMANDS this matter for further
proceedings consistent with this Opinion and Order.

So ORDERED this 22nd day of August, 2017.

s/ Paul R. Cherry
MAGISTRATE JUDGE PAUL R. CHERRY
UNITED STATES DISTRICT COURT
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