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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

UNITED STATES OF AMERICA
V. Case No.: 2:10-CR-178
RYAN ROSS,

AARON COOPER, and
RALPH OLIVER

OPINION AND ORDER
Defendants Ross, Cooper, and Oliver move for relief pursuant to 28 U.S.C. § 2255. They
challenge their convictions and sentences foatiiog 18 U.S.C. § 924(c). They argue that after
imposition of their sentences, the law changed sh@ha violation of 1&8).S.C. § 922(u)—theft
from a federally licensed firearm dealer, the praté offense used herecan no longer serve as

a “crime of violence” for purposes of § 924(c).

A. Background
(2) Crime spree
Defendants RossGooper' and Olivef admitted committing an armed crime spree.
On August 20, 2010, Mr. Oliver and Mr. Borobbed a Cricket cell phone store in
Chicago. One of the Defendants displayedradigan during this robbgr The Defendants stole
about $830 from this store.
One week later, Mr. Ross, Mr. Oliver, and Mr. Cooper robbed a Get Connected cell
phone store in Chicago. One of the Defenddigglayed an automatic firearm during this

robbery. They stole cash, clothingydacell phones amounting to about $11,710.
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Five days later, the three Defendants (sindWilliams, another Co-Defendant, who has
not petitioned for relief under § 2255) robbedaline Wireless cell phone store in Chicago.
One Defendant pointed a gun at a clerk. Téteye cash and cell phones amounting to about
$1,500.

Two days later, on September 3, 2010, the efiendants robbed Jack’s Loan Office in
Gary, Indiana. Mr. Cooper pointedfirearm at the head of amployee. Mr. Ross pointed a BB
gun at another employee.

This time the victims resisted.

One of the employees shot and hit Mooper. Another employee grabbed Ross’s gun
and handcuffed him. Defendants Cooper, &lhand Williams fled with stolen guns,

ammunition, cash, and a gun-shot wound, aitdout their Co-Defendant Ross.

(2) Defendants Ross and Cooper

An indictment charged Mr. Ross, Mr. Coopand Mr. Oliver with tleft of firearms from
a federally licensed firearm deal@r violation of 18 U.S.C. 822(u), and using a firearm during
and in relation to a crime of violence,\iolation of 18 U.SC. § 924(c) and § 2.

The indictment specified the § 922(u) chaagethe predicate “crime of violence” for the
§ 924(c) charge.

Mr. Cooper and Mr. Ross entered pleaeagnents. Both Defendants agreed to plead
guilty to both the § 922(u) and the § 924(c) charges.

In the plea agreements, Mr. Cooper and MisfRalso agreed to waive their rights to

appeal or contest theipnvictions or sentences. The pli&nguage of the waiver is broad:



Defendants agreed to waive “any ground.” (Coopelea Agreement, DE 53 at 4; Ross’s Plea
Agreement, DE 68 at 4.) The plain language 3$s abecific: it cites 28 U.S.C. § 2255 as waived,
the exact section Defendants now seek to invdée. (

The Court sentenced Mr. Cooper to a terr@dMmonths for thefof firearms from a
federally licensed firearm deal@n violation of § 922(u)) plua consecutive term of 84 months
for use of a firearm during and in relation téederal crime of violece (in violation of §

924(c)), for a total term df11 months imprisonment.

The Court sentenced Mr. Ross to a terfB®Mmonths for theft of firearms from a
federally licensed firearm dealemgla consecutive term of 8%nths for use of a firearm during
and in relation to a federal crime of violentsw, a total term of 180 onths imprisonment. The

Court dismissed Count 3 of the indictmagiainst Mr. Ross on the government’s motion.

3) Defendant Oliver

A superseding indictment clggad Mr. Oliver with theft ofirearms from a federally
licensed firearm dealer in vidlan of 18 U.S.C. § 922(u), witHobbs Act robbery in violation
of 18 U.S.C. § 1951 and § 2, and with use fiferm during and in relation to a crime of
violence in violation of 18 L&.C. § 924(c) and 8 2. The supaimg indictment referenced 8§
922(u) as the predicate offee for the § 924(c) charge.

Mr. Oliver entered into a plea agreement.ddeeed to plead guilty to the § 1951 and the
§ 924(c) charges, with the same expressissions of guilt made by his Co-Defendants.
(Oliver’'s Plea Agreement, DE 134 at 3.) The goweent agreed to move for dismissal of three

other counts against Mr. Oliver.



Mr. Oliver also agreed to waive his rightsaigpeal or contest his conviction or sentence.
His waiver matches those of his Co-Defendants.

The Court sentenced Mr. Oliver to a ternil66 months for consgicy to interfere with
commerce by threats or violenca (iolation of 8 1951) plus aoasecutive term of 84 months
for use of a firearm during and in relation téederal crime of violece (in violation of §
924(c)), for a total term of 198@onths imprisonment. The Court dismissed Counts 1, 2, and 4 of

the superseding indictment on the government’'s motion.

(4)  Mr. Ross'’s first motion for relief under § 2255
Mr. Ross first moved for relief under 28 U.S.C. § 2255 on October 18, 2012. The Court
denied relief on the basis of MRoss’s waiver in his plea agreemehthe right to pursue relief

under § 2255, and noted that Mr. Rosawtion failed on its merits anyway.

(5) Change in law

Years after the Court sentenced DefenddhesSupreme Court changed the law. In
Johnsonthe Supreme Court held that imposing ammeased sentence under the residual clause
of the Armed Career Criminal Act—the secondf b&18 U.S.C. § 924(€2)(B)(ii)—Violates the
Constitution’s guarantee of due procekshnson v. United Stateks35 S.Ct. 2551, 2563 (2015).
The instant case involves a similar clause.

So Mr. Ross asked the Seventh Circuit for permission to file a successive § 2255 motion.

The Seventh Circuit granted pesgsion, without diving into a deepvestigation of the merits of

Ln its briefing before the Seventh Circuite government notedefpotential issue of
procedural default. But the governmelid not raise that issue here.
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or defenses against Mr. Ross’s arguments.&athe Seventh Circuit specifically permitted the
government to raise its various contentions before this Court.

Defendants Ross, Cooper, and Oliver theved this Court for relief under § 2255.
These three motions are similar to each othefendants ask theo@rt to vacate their
convictions and sentences fookdting 18 U.S.C. § 924(c). Defentta argue that the crime of
violence predicating the § 924@)nvictions was theft from aderally licensed firearm dealer
in violation of 18 U.S.C. ®22(u). But, Defendants argue, 8§ 922(u) cannot constitutionally
support a conviction for § 924(c) because 8§ 92&apt a “crime oviolence” under either
prong of § 924(c)’s definition of that phrase.

Violation of § 922(u) does not satisfy94(c)(3)(A)—the “elements” or “force”
clause—under the categorical approach becalsdendant could commit theft from a federally
licensed firearm dealer withousing or attempting or threatening physical force. The
government agrees.

And, Defendants argue, violation 0P82(u) does not satisfy § 924(c)(3)(B)—the
“residual” clause—because that clause is untitotisnal for essentially the same reasons the
second half of § 924(e)(2)(B)(ii$ unconstitutional. The SevénCircuit clariied this issue
while Defendants’ § 2255 ntions were pending. I@ardena the Seventh Circuit held that 8
924(c)(3)(B) is unconstitutionally vagudnited States v. Carden842 F.3d 959, 996 (7th Cir.

2016)2

2 A closely related issue currenfignds before the Supreme CoG&ee Lynch v. Dimaya37
S.Ct. 31 (2016) (granting a writ oértiorari regarding the NintCircuit's decision that the
residual clause at 18 U.S.C. § Bp(s unconstitutionally vague).
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B. Law
Section 2255(a) of Title 2@rovides a federal prisoneipeocess for challenging his
sentence:
A prisoner in custody under sentenceaotourt established by Act of
Congress claiming the right to be @$ed upon the ground that the sentence
was imposed in violation of the Constitution or laws of the United States,
or that the court was wibut jurisdiction to impossuch sentence, or that
the sentence was in excess of the maximum authorized by law, or is
otherwise subject to collateral atka may move the court which imposed
the sentence to vacate, satlaor correct the sentence.

28 U.S.C. § 2255(a).

Relief under 8 2255 is appropriate only for “an error of lawithatrisdictional,
constitutional, or constitutes a fundamentdedewhich inherently results in a complete
miscarriage of justice Harris v. United States366 F.3d 593, 594 (7th Cir. 2004).

Relief under § 2255 is extraordinary becauseaks¢o reopen the criminal process for a
person who already had an oppoity of full processAlmonacid v. United State476 F.3d
518, 521 (7th Cir. 2007).

A defendant “may validly waive both his rightaalirect appeal and his right to collateral
review under § 2255 as a part of his plea agreemi€atlér v. United State657 F.3d 675, 681
(7th Cir. 2011). “It is well-settled that waiversdifect and collateral review in plea agreements

are generally enforceable-Hurlow v. United States26 F.3d 958, 964 (7th Cir. 2013).

The standard exceptions recognized by the i@av@ircuit to such a waiver are where:

1. the plea agreement was involuntary;
2. the district court relied on a constitually impermissibledctor, such as race;
3. the sentence exceeded the statutory maximum;



4. the defendant claims ineffective asamste of counsel in connection with the

negotiation of the plea agreement; or

5. there is a lack of some miinum of civilized procedure.

Keller, 657 F.3d at 681Jnited States v. Josefik53 F.2d 585, 588 (7th Cir. 1985) (regarding
the fifth exception).

Plea agreements are contracts, subjecbiract law tempered by constitutional
limitations.United States v. Bowne$05 F.3d 634, 636 (7th Cir. 2005). Within the parameters of
the Constitution as enumeratedthg standard exceptions justdidf both the defendant and the
government are free to make deals that mightautnn hindsight to be bad. Both are free to
barter for favorable terms in exchange for an mgdion of the risk that the law might change in

unexpected waysd.

C. Discussion
(1) Waiver
This Court need not reachetimerits of Defendants’ clais if the counseled, voluntary
plea agreements waive the claims. Unless anpgxceapplies, a “voluntary and knowing waiver
of an appeal is valid and must be enforc&bivell v. United State$94 F.3d 898, 902 (7th Cir.
2012).
Here, all three Defendants agreed to this provision in their plea agreements:
| understand that the lagives a convicted person the right to appeal the
conviction and the sentence imposedldo understand that no one can
predict the precise sentence that Ww#l imposed, and that the Court has
jurisdiction and authority to imposany sentence within the statutory
maximum set for my offense as set fom this plea agreement; with this

understanding and in considtion of the governmenténtry into this plea
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agreement, | expressly waive my righefgpeal or to contest my conviction
and my sentence or the manner in which my conviction or my sentence was
determined or imposed, to any Coart any ground including any claim
of ineffective assistance of counselesd the claimed ineffective assistance
of counsel relates directly to thigaiver or its negotiation, including any
appeal under Title 18, United Stat€®de, Section 3742 or any post-
conviction proceeding, including buiot limited to, a proceeding under
Title 28, United States Code, Section 2255
(Cooper’s Plea Agreement, DE 53 at 4; Ross’s Rigaement, DE 68 at 4; and Oliver’s Plea
Agreement, DE 134 at 4, emphasis added.)@ed, these waivers are at once broad and
specific: Defendants waiube right to contest oany ground, and Defendants specifically waive
the right to pursue relief under § 2255.

The waiver provision mentions only one exception. Defendants may appeal or contest on
the ground of ineffective assistance of counsel rejadirectly to this waigr or its negotiation.
Defendants do not assert that ground here.

Defendants could have isged on including a broadercape hatch in the waiver
provision. Courts within this Circuit have meorted the possibility of broader escape hatches for
years.See BownesglO5 F.3d at 636 (“Since there is abumdzase law thaappeal waivers
worded as broadly as this one are effective événe law changes in favor of the defendant after
sentencing . . . the absence of an explicit esclpse is compelling evidence that no escape is
allowed.”).

If Defendants had insisted on a broader psdwatch, the government presumably would

have insisted on other changes to the termseopliba agreement in exchange. In any event, the

waiver provision Defendants accepted doesmztide an escape hatch applicable here.



(2) No standard exceptions to waiver apply

None of the standard exceptions recognizgthe Seventh Circuit apply here either.

(@) The plea agreements were not involuntary

First, the plea agreements were not involuntary.

Defendants acknowledged in the plea agexgmthat they entered these agreements
knowingly and voluntarily: “I bekve and feel that my lawybaas done all that anyone could do
to counsel and assist me, and that | now unaledsthe proceedings in this case against me. |
declare that | offer my plea glilty freely and voluntarily and ahy own accord . . . . (Cooper’s
Plea Agreement, DE 53 at 6; Ross’s Plea Agreg¢nidh 68 at 6; and Oliver's Plea Agreement,
DE 134 at 5, paragraph numbering omitted.) Butmoight call reliance on that language a sort
of question-begging.

During their colloquies with the Couat their plea hearings, the Defendants
acknowledged that theplea agreements were knowing and volunte®ge( e.g.Transcript of
Oliver's Plea Hearing, DE 224 at 19-20.)

Defendants argue that neither they nerdgbvernment could hawamowingly agreed to
the waiver because no party knew or could have anticidatetsorwould change the law.

But change is one of few constants.

American law constantly changes. That'season to include escape hatches. When a
party enters into a contract, béten assumes the risk thaetbontract will prevent him from

taking advantage of future changes that mighkehaoduced better results for him. The Seventh



Circuit rejected Defendants’ present argumefée Bownegl05 F.3d 634. This Court is not

persuaded by Defendants’ attempt to disting@istvnes

(b)  The Court did not rely on a “cotitutionally impermissible factor”

Second, the Court did not rely on a constitutiignanpermissible factgrsuch as race or
gender. Defendants do not claim the Court did. Rather, Defendants argiehtisdnand
Cardenachanged the law such that § 924(c)’sdaal clause is unconstitutional; so reliance on
8 922(u) as a predicate offense to supp@&®Ba4(c) conviction @nstitutes reliance on a
constitutionally impermissible factor; becaus 922(u) does not sayys§ 924(c)’s elements
clause under the categorical apgeh because the use, attempted use, or threatened use of
physical force is not required for commissioraofoffense under 8 922(u); and because § 922(u)
cannot satisfy 924(c)’s residual clause becausecthase is unconstitutionally vague. In short,
Defendants argue that conviction of 8§ 924(@dicated on 8§ 922(u) necessarily involves
reliance on an unconstitutional factor.

But the Seventh Circuit simply doesn’ean anything like that when it references
“constitutionally impermissible factors” in theontext. Rather, thBeventh Circuit means by
this phrase such factors as race and genderedindee Seventh Circuit routinely includes the
parenthetical modifier “(such as race)” when itnti@ns the possibility ourviving a waiver if
the trial court relied on a constitutionally impermissible fackae Jones v. United Statés7
F.3d 1142, 1144 (7th Cir. 1999) (“We have recognibed the right to appeal survives where the
agreement is involuntary, or théatrcourt relied on a constitutionally impermissible factor (such

asrace)....”.
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In fact, all four cases Defenuls cite for the proposition thatwaiver is unenforceable if
the district court relied on‘@onstitutionally impermissibleaictor” include the parenthetical
explanation that this phrase means fadikesrace, and one case adds gender as another
exampleKeller, 657 F.3d at 681 (“(such as race)@nes 167 F.3d at 1144 (“(such as race)”);
United States v. Hick429 F.3d 376, 377 (7th Cir. 1997) (A waiwvill not be enforced “if the
district judge relied on impermissible facts im@ncing (for example, the defendant’s race or
gender) . .. .")United States v. Feichtinget05 F.3d 1188, 1190 (7th Cir. 1997) (A waiver
“will not be enforced if a sentencing judge rel@aimpermissible facts (such as a defendant’s
race) ....").

As a sister district recentfyut it, a “constitutionally impermissible factor” in this context
“Is limited to immutable factors such as the defendant’s race or ge@ess v. United States
No. 15-CV-1338, 2017 WL 2345592, *& (E.D. Wisc. May 30, 2017).

Defendants argue there is m@ason to think a waiver wittestds a due process violation
but not an equal protection violation, but cite nothing for this proposifioere are at least three
problems with this argument.

First, one might say it begs the questionvbkther there is a dyocess violation here,
and raises a circalt reasoning problew la United States v. WortheB842 F.3d 552, 555 (7th
Cir. 2016).

Second, there are reasonshimk due process and equuabtection receive different
consideration in this context: a) the case $pecifying equal prot¢ion issues, and not due
process issues, as examples of “constitutignaipermissible factors”; and b) the case law

enforcing waivers despite changes in the law.
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Third, if the phrase “constitutionally imperssible factor” in the context of overcoming
a waiver were as broad as Defendants wanthietdhen waivers arguably wouldn’t amount to

much.

(©) The sentences did not exceed the statutory maximums
Third, the sentences did not exceed th¢usdbry maximums, and Defendants do not

claim this exception.

(d) No ineffective assistance of counsel
Fourth, the Defendants do not claim ineffegtassistance of counsel in connection with

the negotiation of the plea agreements.

(e) No lack of a minimum of civilized procedure

Fifth, Defendants do not claim a lackafminimum of civilized procedure. lfosefik the
Seventh Circuit observed: “there are limits to waiver; if the parties stipulated to trial by 12
orangutans the defendant’s corida would be invalid notwithitanding his consent, because
some minimum of civilized procedure is requitedcommunity feeling regardless of what the
defendant wants or is willing to accepldsefik 753 F.2d at 588. Defendardo not claim that

their waivers amounted to anything like egments to empanel orangutans on the jury.
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(3)  Arguments for other exceptions
(@) Miscarriage of justice

Defendants propose an exception to their ei&@iwnot recognized by the Seventh Circuit:
miscarriage of justice. Defendants argue th&tremng their waivers would work a miscarriage
of justice because the crime of conviction—&@&3 predicated on § 922(—does not exist. But
in the Seventh Circuit, the proposexteption does not exist either.

The problem for Defendants here is tthe Seventh Circudoes not recognize a
miscarriage-of-justice exception to such waiveBefendants discuss cases from other Circuits,
and two Seventh Circuit cases favorably citing cases from other Circuits regarding such an
exception, without relying on dollowing these extra-Circuit cas. Another case decided by the
Seventh Circuit just eleven dalgsfore Defendants replied aaps to look favorably on other
Circuits disregarding waivers &void miscarriages of justicelnited States v. Lito847 F.3d
906, 910 (2017). This Court, however, declines stiute a miscarriage-gfistice exception to
waivers when the Seventh Circuit has not expressly done so, especially here where enforcement

of the waivers would not work a miscarriaggustice in the end, agemonstrated below.

(b)  Jurisdiction
Defendants also argue thaeith§ 2255 motions raise a fatvagueness challenge, which

is inherently jurisdictional and therefore not waivable.

3 See United States v. Gargido. 3:13-CR-52-JD, 2016 WL9%9997, at *4 (N.D. Ind. July 25,

2016) (“The Seventh Circuit has strictly circumbed the exceptions that can be invoked to

appeal waivers, and has never recognizgdreeralized miscarriage-of-justice exception.”)
13



The mere fact that the law changed after Defendants pleaded guilty and the Court
sentenced them does not necessarily mean the waivers are unenforcéhlgy, la defendant
charged with kidnapping, and facingassible death sentence, pleaded guitady v. United
States397 U.S. 742 (1970). Years later the Supr&uaert held that a relevant statutory
provision regarding the death penalty was uncontital. But this change in the law did not
help Mr. Brady because the possibility that plagties made an erroneous assessment of the
available sentences did not invalidate his pfegoluntary guilty plea “intelligently made in the
light of the then applicablaw does not become vulnerablechuse later judicial decisions
indicate that the plea rested on a faulty premisk &t 757.

But Defendants here claimrsething more. They claim not merely that the law changed,
but that it changed such that a conviction§®24(c) predicated agq922(u) is facially
unconstitutional. They do not merely claim entitlement to relief becklsessorandCardena
would have changed their plea-bargaining calculus. They do not merely claim entitlement to
relief because 8§ 924(c) predicated on § 922(@pgdied to their particular circumstances is
unconstitutional. Rather, they claim 8 924(c) pcatkd on 8§ 922(u) is uanstitutional in every
circumstance.

Defendants rely on the Supreme Court’s decisidslackledge v. Perry417 U.S. 21
(1974). While serving a prison sentence, Mr. Paag an altercation with another inmate. He
was charged with misdemeanor assault withaalyeweapon. A judge convicted Mr. Perry of
this misdemeanor following a bench triahdasentenced him to six months imprisonment
consecutive to the term he was already servide appealed, which under North Carolina law

triggered his absolute right to a devo trial in adifferent court.
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After the appeal but before the second trial, however, the prosecutor obtained an
indictment from a grand jury charging Mr. Pewith a felony on the basis of the same conduct.
Mr. Perry pleaded guilty, and was sentencedve o seven years imponment consecutive to
the term he waalready serving.

Mr. Perry applied for a writ of habeas pas. The Supreme Court (over a strong dissent
by Justice Rehnquist) held that the State viol#teddue process claugden it responded to
Mr. Perry’s invocation of his statiory right to appeal by bringirg more serious charge against
him. Blackledge 417 U.S. at 28-29.

But a question remained. Did Mr. Perry’s ¢yiblea to the felongharge preclude him
from raising constitutional claims in the fedehabeas corpus procéeg? The Supreme Court
said it did not:

Having chosen originally to procgeon the misdemeanor charge in the
District Court, the Statef North Carolina was, under the facts of this case,
simply precluded by the Due Process Clause from calling upon the
respondent to answer to the more @&si charge in the Superior Court.
Unlike the defendant ifollett, Perry is not complaining of antecedent
constitutional violations or of a gavation of congtutional rights that
occurred prior to the entof the guilty plea. Rathethe right that he asserts
and that we today accept is the right tiobe haled into court at all upon

the felony charge. The very initiation of the proceedings against him in the
Superior Court thus operateddeny him due process of law.

* * * *

The practical result dictated by the DRmcess Clause in this case is that
North Carolina simply could not permibi require Perry to answer to the
felony charge. That being so, it follows that his guilty plea did not foreclose
him from attacking his conviction ithe Superior Gurt proceedings
through a federal writ of habeas corpus.
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Id. at 30—31 (quotation marks and citations omittéusum, the Supreme Court held that a
guilty pled did not preclude habeas relief when the deéat had the right not to be haled into
court at all on the challenged charge.

But Blackledgeas distinguishable for several reasons.

First, Blackledgedid not involve a situation in which a court haled a defendant before it
to face charges based on a statute acceptsahastutional at the time but then later, after
defendant’s conviction, the law changed such tiatstatute was hetd be unconstitutional.
Rather Blackledgenvolved a situation in which aractice pursued by a prosecutor and
culminating in a conviction was itself held to imeconstitutional. In other words, if the law
changed irBlackledgeit did not change in thsame way it changed here. When the prosecutor
there brought a harsher charge against MryHerrexercising his right to appeal, that
immediately fell within the realm of vindictivesg (even if the prosecutdid not personally act
in bad faith). But when the prosecutor hereugiht 8 924(c) chargesaqaticated on § 922(u), no
one could have said Defendants had a right nbéthaled into Court to face these charges. Any
sort of retroactivity flowing fronCardenais not the sort of retroactivity that necessarily
eviscerates waivers in plea agreements.

SecondBlackledgedid not foreclose the possibility of an explicit waiver of attack rights
in a plea agreement being val@lackledgedid not mention the issue. Here, on the other hand,
Defendants agreed to such explicit waiv8isckledgedoesn’t on its terms stand for the
proposition that a Defendant cannot waive § 225&rbgxpress waiver in a plea agreement in

the presentitiation, althougiBlackledgedoes implicitly suggest that proposition.

4No party develops any arguments about any potential distinctioe&etwaiver by a guilty
plea and waiver by express language in a plea agreement.
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Defendants also rely donited States v. Phillip$45 F.3d 859 (7th Cir. 2011). Mr.

Phillips pleaded guilty to removing and disposingsibestos insulation wnolation of 42 U.S.C.
§ 7413(c)(1). On appeal, he challenged that satsitunconstitutionally vague as applied to the
facts of his case. The Court observed thatfardiant who pleads guilty generally waives his
right to appeal all non-jurisdictnal issues. In this contextetiCourt noted, “jurisdictional”
refers to a court’s authority twale the defendant into couittdoes not refer to subject matter
jurisdiction.Phillips, 645 F.3d at 862 (citinBlackledge 417 U.S. at 30). The Court explored the
distinction between facial attacks and as-applied attacks:
While a facial attack on a statute’snstitutionality is jurisdiction, an as-
applied vagueness challenge is not. A facially vague statute presents a
jurisdictional issue because it is by definition vague in every application,
preventing a court from entering a judgnt under the statute in any case
and stripping the government of its atyilio obtain a conetion against any
defendant. Unlike a facial challengan as-applied challenge does not
dispute the court’s power to hear cases under the statute; rather, it questions
the court’s limited abilityto enter a conviction in the case before it.
Phillips, 645 F.3d at 863 (citations omitted). The Gdweld that Mr. Phillips waived his as-
applied vagueness challenge by pleading guityat 863.

The Court’s discussion of the waive-abild/facial vaguenesshallenges is arguably
dicta, as it was sufficient fahe Court to hold that as-appligdgueness challenges are waivable.
Moreover, that appeal did not call upon the Goaaddress any potealtidistinction between
waivers by guilty pleas and express waivers l@agigreements, nor did it call upon the Court to
address any potential distinctibetween waivers of appeal rights and waivers of § 2255 rights.

Defendants also cit@onovan another case in which ti&eventh Circuit followed the
Blackledge-Mennaxception: “Although a guilty plea dinarily waives constitutional

challenges, the Supreme Court has recognizedraw exception when a defendant claims ‘the
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right not to be haled into court all upon the felony charges’—the so-cal®dckledge-Menna
exception.”United States v. Donovadl0 Fed.Appx. 979, 981 (7th Cir. 2011).
Another case arguably supporting Defamntdaarguments against waiverlisiited States

v. Bell 70 F.3d 495 (7th Cir. 1995). Mr. Bell wasached with possession of a firearm by a
felon, in violation of 18 U.S.C. § 922(g)(Xje pleaded guilty and was sentenced. Then the
Supreme Court declaredlimpezthat a related subsection oéthktatute in question exceeded
commerce clause authority. The question befloeeSeventh Circuivas whether Mr. Bell
waived his right to challenge the constitutionabfy8 922(g)(1) by entering a guilty plea without
preserving the issue. The Court observed that ordinarily a guiltyyalr@s constitutional
violations not logically inconsistent with estebiment of factual guilt and which do not stand in
the way of conviction ifdctual guilt is establishe&ell, 70 F.3d at 496. But there is an
exception:

In situations in which the governmastprecluded from haling a defendant

into court on a charge, federal lavgquéres that a conviction on that charge

be set aside even if tikenviction was entered pwant to a counseled plea

of guilty.
Id. at 496 (quotation marks omitted).

The Court allowed Mr. Bejpast the waiver defensasing language tantalizingly

resonant here:

We will, in the circumstancesf this case, consider Mr. Bell's claim. If the

statute under which he was prosecuted were now found to be

unconstitutional after it seemed unqueasaibly to be constitutional for such

a long period of time, it would hardlye just to allow his conviction to

stand. Furthermore, if there were oonstitutional statute to be charged

under, there could not be a valid dditshment of faatal guilt. Mr. Bell

would have possessed the gun, but pmseg it would not violate federal

law. For these reasons, Mr. Bell's guilty plea will not preclude our review

of the issue he wants to air.

18



Id. at 497 (quotation marks omitted). It turnmat, though, that Mr. Bell lost on the meriBee
also United States v. Adame-Hernandég3 F.3d 818, 828 (7th Cir. 2014) (“a guilty plea does
not waive a challenge to an erifyras a result of thatrror, a court has nmower to enter the
conviction”) (internal quotation marks omitted).

But other decisions by the &mth Circuit arguably confliawith, or at least narrow the
holdings of, these cases.

In its 2016 decision ikVorthen the Seventh Circuit affirmed the validity of a waiver.
United States v. Worthe842 F.3d 552 (7th Cir. 2016). M orthen shot and killed a man
during a robbery. A grand jury indicted him on falmarges. He entered into a plea agreement in
which he agreed to waive hipgeal rights. He pleaded guilty kobbs Act robbery (18 U.S.C. 8§
1951) and causing death while wgior carrying a firearm duringaime of violence (18 U.S.C.
88 924(j) and 2). The district court sentenced to 10 years for the Hobbs Act robbery and 50
years for the crime of violence for a totalG8f years imprisonment. Mr. Worthen appealed,
arguing that Hobbs Act robbery was not arte of violence” for § 924(j) purposes.

The Court began its analysis by noting tuapeal waivers are generally enforcealdle.
at 554. One of the few narrow exceptions to this isithat a defendamiay always contest a
sentence exceeding the statutory maximidmat 554. Mr. Worthen argued that his 8 924¢())
conviction was invalid, so thesence of 60 years exceeded the statutory maximum for the only
viable conviction, 8 1951. So, he arguedshasfied that exception to waivers.

But the Court distinguisliethe case he relied odnited States v. Gibsp856 F.3d 761
(7th Cir. 2004). InGibson the conclusion that defendanssntence exceeded the statutory
maximum required nothing more than comparirgggbntence statutorily allowed to the sentence
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actually imposed. That conclusion did not reqtine Court first to determine that the underlying
conviction was valid. Mr. Worthe on the other hand, argued tte validity of his waiver
depended on the validity of his conviction. Theu@ demonstrated the ungble circular nature
of that argument:
To be clear, the crux of Worthen’s argeimis that the validity of his appeal
waiver depends on the validity of lienviction. That argument is entirely
circular. Indeed, to determine wefmer Worthen's crime-of-violence
conviction is invalid, we would have take the appeal in the first place.
Then, only if we agree with Worthendé conclude that his conviction is in
fact invalid would we find that Withen’s sentence exceeds the statutory
maximum, which in turn would meanahwWorthen did not waive his appeal
rights. So the rule would be that appeal waiver is enforceable unless the
appellant would success on the merithisfappeal. Thatannot be the law.
Worthen 842 F.3d at 555.

One distinction betweéWworthenand the instant case is that the Defendants here
claim a jurisdictional defect. But this claiofi a jurisdictional dedct arguably leads the
Court through the same sort of ciréMorthenheld problematic. The Court would have to
consider and determine the merits of Defarislaarguments to determine whether there
is a jurisdictional defect Dendants can’t waive. But that might be inevitable and
therefore tolerable.

Defendants make a strong point wlieay argue that here, unlike\Worthen the
relevant determination does not require tlen€to engage in amgthy, circular process
becausdohnsorandCardenahave spoken. But it isot clear in light oMWorthenand
Bousleythat it is necessarily easier or more difgere (in a relevantay) to determine

that these convictions involving firearms fail for lack of a constitutional predicate

offense, and that this failure is a non-wéilejurisdictional defec¢than it would have
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been for théVorthenCourt to determine that themviction there involving a firearm
failed for lack of a predicate offense, such that the ultimate sentence exceeded the
statutory maximuni.

Indeed, some of the perverse consegas the Seventh Circuit warned would
flow from acceptance of Mr. Worthen’s argents seem equally threatening here. The
WorthenCourt noted that many defendants berfeditn waiving theirappeal rights. Mr.
Worthen himself benefitted by exchangimg appeal rights for the government’s
agreements to drop some charges and to decline to seek the death penalty. Likewise, the
three Defendants here (at least arguabénefited by their plea agreements, which
included the waivers.

TheWorthenCourt warned that if a defendarduld then renege on his deal and
maintain an appeal the government wouldnitéhan incentive to make these deals in the
future. Rather, the governmenight just charge defendamsth all applicable crimes
“and see what sticks after the appeal . Wdrthen 842 F.3d at 556. Disregard of the
waivers here seems to present similar problems.

Less than a month aftévorthen the Seventh Circuit enforced guilty-plea preclusion of a
Johnsorcollateral attackDavila v. United State€843 F.3d 729, 732—-34 (7th Cir. 201Bavila

also poses potential problems for Defendants.Mwila pleaded guilty to conspiracy to commit

5> For an example of a district court applyMéprthento a case challenging a § 924(c) conviction
in light of Johnson seeUnited States v. Copelando. 1:13-CR-40-TLS, 2016 WL 7188610, at
*3 (N.D. Ind. Dec. 12, 2016) (“The Defendant atdaims that his conviction under § 924(c)
violates due process because the claisaconstitutionally vague in light dbhnsonIf what
the Defendant is arguing is that the validityhaf waiver depends on the validity of his § 924(c)
conviction, that argument has beejected [by the Seventh Circuit Worther) as ‘entirely
circular.”).
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Hobbs Act robbery (in violation of 18 U.S.€.1951) and to possession of a firearm in
connection with both the plant@obbery and drug traffickingn violation of 18 U.S.C. 8
924(c)(1)(A)). After sentencingpohnsorandCardenachanged the law, as previously discussed.
But this change did not help Mr. D&vfor the simple reason that afttshnsorandCardena

drug trafficking remains a constitutionadedicate for a 8 924(c) conviction.

But the Seventh Circuit regnized a deeper problem withr. Davila’s § 2255 collateral
attack against his § 924(c) conviction. He pleagigitty, and did not fight the charge or contend
that the residual clause was ifigda“He gave up those and oth@ossible arguments as part of a
plea bargain, which conferred benefits including dismissal of two other serious charges . . . .”
Davila, 843 F.3d at 732.

Following Broce theDavila Court explored the applicaliy of the exception to the
general rule that a counseled ardintary guilty plea forecloses ikateral attack if “on the face
of the record the court had no power tteerthe conviction oimpose the sentencdd. at 732
(quotingUnited States v. Bro¢d88 U.S. 563, 569 (1989)). Thawvila Court characterized this
as an inquiry into subject matter jurisdist] even though other cases characterize a similar
inquiry regarding the authity of the court to hale the defenddmgtfore it to answer the charge as

an inquiry into jurisdictiorbut notsubject matter jurisdictiof.

® Compare Davila843 F.3d at 732 (internal citation omitted, emphasis added):

That leaves the question whethee tbourt had “power to enter the
conviction”—in other words, subject-matter jurisdictiorA later passage
in Brocecontemplates the possibility thaplea might be invalid if the very
act of initiating a criminal prosecot violated the Constitution . . . but
Davila does not contend that theresveay problem with this prosecution’s
initiation. He argues only that he is entitled to the benefit of the later
decision inJohnsonThe district court had bject-matter jurisdiction under
18 U.S.C. 8§ 3231. This leads Davita contend that, whenever a
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TheDavila Court observed th&roce contemplated the possiityl that a plea might be
invalid if the very act of initiing a criminal prosecution violateéte Constitution, but noted that
Mr. Davila did not argue there was aplem with the prosecution’s initiatioBavila, 843 F.3d
at 732. Rather, he argued only that he wagledtio the benefit athe later decision idohnson
But Johnsordid not undermine the subject matteigdiction under 18 U.S.C. § 3231 of the
district court thasentenced Mr. Davildd. at 732. Indeed, the Supreme Courdamnsorand
the Seventh Circuit i€ardenadid not order the prosecutiodsmissed for lack of subject
matter jurisdiction. Th®avila Court therefore held that Mr. Diga’s guilty plea foreclosed a
collateral attack based dohnsoror any other development not concerning subject matter
jurisdiction or implying the institutionf the charge violated the Constitutid@avila, 843 at
733.

Davila therefore seems to support the proposition tiahasonor Cardenachallenge to

a 8 924(c) conviction is not a dlemnge to subject matter jurisdioti or to the constitutionality of

constitutional problem crops up in a edbat had beenselved by a guilty
plea, the district court retroactiyeloses jurisdiction despite § 3231. That
position runs headlong infroce for the Court there held that a guilty plea
prevents collateral relief even on @iesumption that the conviction violated
the Double Jeopardy Clause of the Fifth Amendment.

with Adame-Hernandez63 F.3d at 828 (internal citatis and quotation marks omitted,
emphasis added):

The narrow exception to the general waiver rule has been limited to
jurisdictional issues. A jurisdictional issue referst to subject matter
jurisdiction, but rather to a court’s statutory or constitutional authority to
hale the defendant into court. In other words, a guilty plea does not waive a
challenge to an error if, as a resultlwdt error, a court has no power to enter
the conviction.
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the institution of the chargdohnsorandCardenado not retroactively stpidistrict courts of
subject matter jurisdiction. RatherJahnsornor Cardenachallenge is waivablé.

In the recent case d¥heeley the defendant called upon thev&eth Circuit to reconsider
Davila. United States v. Whee|&57 F.3d 742 (7th Cir. 2017). Mr. Wheeler pleaded guilty to an
attempt to obstruct interstate commerce by roblrewolation of the Hobbs Act, and to using a
gun during that crime of violencelis plea agreement containgavaiver. On appeal, however,

Mr. Wheeler argued that he couldt be guilty of the firearms aelnge because attempted robbery
is not a “crime of violence” under the residuaude because that clause is unconstitutionally
vague (aLardenaholds) and because attempted robbery does not satisfy the elements clause
because an attempt to rob does not heeecof physical force as an eleméitheeler 857 F.3d

at 744.

But the Court held Mr. Wheeler waivéis arguments by pleading guilty, and by
acknowledging in his plea agreement that heesulered any argument that could have been
raised in a pretrial motion. The Court citedvila for the proposition that “a person who pleads
guilty to a § 924(c) charge cannot WsdnsorandCardenato reopen the subject and ask a court
of appeals to upséhe conviction."Wheeler 857 F.3d at 744.

The Court saw no need to reviBiavila, or to wait for the Supreme Court’s decision in
Class which presents the question of whetheuaoonditional guilty plea waives a defendant’s
right to contest the constitutionisg of the statute of convictioreeClass v. United State$37

S.Ct. 1065 (2017) (granting a petn for writ of certiorari).

" Of course, there is the potential distinction thatinsorundermines a particular breed of
sentencing enhancements, whei@asdenaundermines a particular breed of stand-alone crimes.
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Yet the instant case might turn out to be in relevant respects more sin@lassbhan to
Wheeley for like the three Defendants here, Mr. &dlargues he had a constitutional right not to
be indicted, but Mr. Wheeler merely ragsan issue of statutory interpretatidtheeley 857 F.3d
at 745.

In addition toClass several other potentially silar cases involving waivers are on
appeal See, e.gCross 2017 WL 2345592appeal filedJune 21, 2017 (No. 17-228Fpward
v. United StatesNo. 3:16-CV-338-RLM, 2016 WL 7034137 (N.D. Ind. Dec. 1, 20&6peal
filed Jan. 12, 2017 (No. 17-1078).

The Court thinks this is Defendants'sh@argument regarding waiver. But ultimately
resolution of the waiver issue is not necessary here because Defendants lose on the merits

anyway.

4) Merits
Regardless of the waiver issue, Defendangsnot entitled to relief under § 2255 because
Hobbs Act robbery remains a “crime of violence” under § 92d@pgments claustnited
States v. Anglin846 F.3d 954, 96465 (7th Cir. 201@&tition for cert. filedU.S. May 31,
2017) (No. 16-9411).
Both sides agree that violation of § 922(up@t a “crime of violene” under the elements

clause of § 924(c)’s defiton of “crime of violence.?

8 Both sides cite 2010 Fifth Circuit case-United States v. Schmjd23 F.3d 257, 261 (5th Cir.
2010),cert. deniedschmidt v. United State$31 S.Ct. 2858 (2011)—for this proposition
because the Seventh Circuit hassoptarely addressed this issue.
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Both sides also correctly agree that 8sventh Circuit ruled dt § 924(c)’s residual
clause is unconstitutionaliardena 842 F.3d at 995-96.

Both sides also essentially seem to agreggectly, that under erent Seventh Circuit
law the government could not charge the Defersdaith violating 8 924(c) predicated in any
way on violating 8§ 922(u).

But that does not end the matter.

Defendants agree thatBousley the Supreme Court held that when a change in law
undermines a conviction, the defendant must demonstrate he is fartoatignt of any and all
forms of the statute that were abandoned by tvermment as part of plea negotiations, in order
to obtain relief under § 2255Actually, Bousleyis broader. It does néiit the required actual-
innocence showing to other formabthe statute in question.

TheBousleyCourt recognized that to establish actual innocence, a petitioner must
demonstrate that in light of all the evidences inore likely than not that no reasonable juror
would have convicted hinBousley v. United States23 U.S. 614, 623 (1998). Moreover, “[i]n
cases where the Government has forgone moi@usecharges in the course of plea bargaining,
petitioner’'s showing of aaal innocence must alsoterd to those chargedd. at 624.

The Seventh Circuit explained liewisthat the rationale for this rule is to avoid
windfalls to Defendants:

The idea behind this rule isathhad the government foreseBailey [a
change in the law] it would not have dropped the charge and so the
petitioner, who we know wanted fadead guilty, would probably have

pleaded guilty to that charge insteadd if it was a more serious charge (or
we add, no less serious a charge) he would probably have incurred a lawful

% Defendants do not advance an argument thaBdusleyinquiry only applies when a defendant
seeks to avoid procedural default.
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punishment no less severe than the one imposed on him under the count to
which he pleaded guilty, the count that he was later determined to be
innocent of by virtue of the Courtmiterpretation ofsection 924(c) in
Bailey. Of course, it could not be sardth certainty that his punishment
would have been the same. A defendant may want to plead guilty whether
there are two counts in the indictmentaore, but if he learns that one is
invalid he may hold out for a better deal on the other, since, for example, he
doesn’t have to worry about consecutive sentences. This is a possibility,
surely, but to allow the defendant tceusto get off scot free would be to
confer a windfall on him, as the gawenent would not have dropped a good
count in plea negotiations had it knovthat the remaining count was
invalid, and if the dropped chargeas indeed a good count, the defendant
would not have escaped punishmerd hhaot been dropped, punishment at
least comparable to that imposed on the bad count.

Lewis v. Petersqr829 F.3d 934, 936 (7th Cir. 2003). Thus, Bwisleyactual-innocence

showing extends to more-seus and as-serious charges.

Here, had the government foresdehnsorandCardena it is fair to presume the
government would not have forgone § 924(@rges predicated on Hobbs Act robberies. The
Defendants do not dispute the essential detailseaf thime spree. In pacular, they admit they
committed multiple armed robberies. As the gomeent notes, it stated at the sentencing
hearings that it could have bdste § 924(c) charges the Hobbs Act robbery of Jack’s Loan
Office or prosecutors in the Northern Distrdtlllinois could have brought Hobbs Act robbery
charges stemming from any of the armed robberie=ll phone stores in Chicago. (Transcript
of Cooper’s Sentencing, DE 226 at 25-27; Trapsof Ross’s Sentencing, DE 243 at 28-30;
and Transcript of Oliver’'s Sentencing, DE 2##34-25.) For example, at Mr. Ross’s sentencing
hearing, the government observed: “Each oneeaddtffour] armed robberies could’ve been its
own 924(c) count” and “just n@harging him at all with théhree Chicago robberies was a
tremendous benefit to him.” (TranscrgdtRoss’s Sentencing, DE 243 at 27, 28.)

But the government forewent these charges.
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No side disputes that a conviction for 8 394qredicated on Hobb&ct robberies is just
as serious as a conviction for 8§ 924(c) preéidain theft from a federally licensed firearm
dealer. Indeed, the punishments for the § 92zfnyictions could hae been identical.

Justice requires Defendants to demonstireg actual innoence of these ber potential
8 924(c) charges before gaigi 8 2255 relief based on thgetion of § 924(c) charges
predicated on § 922(u). Defendants can’t compiaeme fortune dictated that Courts decided
JohnsorandCardenaafter Defendants’ convictions and samtings rather than before if mere
fortune dictated that prosecutatsarged Defendants with § 924fredicated on 8§ 922(u) rather
than on § 1951.

But Defendants cannot demonstrate theiralegtinocence of these other potential 8
924(c) charges. Hobbs Act robbery was amdaias a “crime of vi@nce” under § 924(c)’s
elements claus@nglin, 846 F.3d at 964-65. And Defendants each admitted to facts sufficient to
support a conviction for violating § 924(c) predicated on Hobbs Act robbery.

Hobbs Act robbery requires the governmenprove a defendant committed robbery that
interferes with commerce or the movemenany article or commodity in commerce. 18 U.S.C.
8 1951;United States v. Villega$55 F.3d 662, 668 (7th Cir. 2011). The statute defines
“robbery” as “the unlawful takingr obtaining of personal properyom the person or in the
presence of another, against Wi, by means of actual or threatshforce, or violence, or fear
of injury, immediate or future, to his persor property . ...” 18 U.S.C. § 1951(b)(1).

Defendants admitted facts sufficientstgpport multiple convictions for § 924(c)

predicated on § 1951.
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For example, the facts in the presenteneestigation reportsdtwhich the Defendants
did not object in relevant paafter revisions, and whidhe Court adopted) demonstrate
Defendants committed at least one Hobbs Act robbery at Jack’s Loan Office.

In addition, at their changaf-plea hearings, Defendardgdmitted facts establishing
Hobbs Act robberies. Mr. Oliver, for exampégmitted robbing Cricket with Mr. Ross and a
firearm; admitted robbing Get Connected with. Ross, Mr. Cooper, and a firearm; admitted
robbing Hotline Wireless with Mr. Ross, Mr. Cooper, and a firearm; and admitted robbing Jack’s
Loan Office with Mr. Ross, Mr. Cooper, and aerm. (Transcript of Oler’s Plea Hearing, DE
224 at 28-41.)

Regarding Jack’s Loan Office in partiaul Mr. Cooper admitted Defendants entered
Jack’s Loan Office planning to rob it, onetbé Defendants brandishadirearm placing the
employees in fear so they would hand over firearms, and Defendants completed the robbery. Mr.
Ross admitted essentially the same incriminating facts. Mr. Oliver admitted Defendants planned
to commit a series of robberies of businessgm@ging in interstate commerce, including Jack’s
Loan Office, and he admitted one of the Coddefants brandished a firearm at Jack’s Loan
Office. Mr. Oliver flatly admitted violating 924(c) predicated on a Hobbs Act robbery.

The Court affords sworn statements mhgéefendants during their change-of-plea
hearings a presumption of veritynited States v. Schuk89 F.3d 968, 975 (7th Cir. 2002).
Indeed, Defendants do not now seek to rettzage statements. Defendants’ statements
demonstrate that each Defendant committed mel§®24(c) violations predicated on Hobbs
Act robbery. As the government notes, the sinfigbe is that Defendastare not innocent of

using a gun during and in relatibma crime of violence. And dke government said several
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times, the Defendants could easily have been charged with multiple Hobbs Act robberies and
multiple 924(c)s predicated on those robberi8se( e.g.Transcript of Cooper’s Sentencing, DE
226 at 27.)

Granting Defendants relief under § 2255 vdbamount to a windfall here because the
government could have charged them withatiolg 8 924(c) predicated on 8§ 1951 had anyone
known the Courts would eviscerate § 924(c¢sidual clause andeheby eliminate the
possibility of a conviction for violating 8 924(pyedicated on § 924(u3ince § 924(u) does not
satisfy § 924(c)’s elements clauseder the categorical approach.

Therefore, since Defendants admitted committing Hobbs Act robberies, which were and
remain valid predicate offenses for purpose§ 624(c)’s elements clause, Defendants cannot

demonstrate their actual innocence and canmabdstrate entitlement to relief under § 2255.

D. Conclusion

The Court concludes thathearing is not warranted.

The Court denies all reqgats for additional briefing.

The Court denies the motions for eélunder 8§ 2255 (DE 212; DE 214; and DE 215).

Rule 11(a) of the Rules Governing Sect&#b5 Proceedings requires a district court to
issue or deny a certificate of appealability wieatering a final order adrge to the movant. To
obtain a certificate, the movant must mak&substantial showing of the denial of a
constitutional right” by establishg that “reasonable jurists coudébate whether (or, for that
matter, agree that) the petition shibhave been resolved in a diféemt manner or that the issues

presented were adequate to deserve encouragement to proceed MitleerEl v. Cockrell
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537 U.S. 322, 336 (2003). Given the changing legaidaape in this arethe Court grants a
certificate of appealability teach of the three Defendants.
SO ORDEREDon August 31, 2017.
s/Josepls. Van Bokkelen

JOSEPS. VAN BOKKELEN
UNITED STATESDISTRICT JUDGE

' Regarding Mr. Ross:

Ross’s Plea AgreementDE 68 at 3: “I will plead guilty t&Count 1 of the Indictment charging
me with Theft of Firearms from a Federally Lised Firearm Dealer, in violation of 18 U.S.C. §
922(u), because | am, in fact, guilty of the offesharged in Count 1 . | will plead guilty to
Count 2 of the Indictment charging me with w$e firearm during theommission of a Federal
crime of violence, in violation of 18 U.S.C. 84®2), because | am, in fact, guilty of the offense
charged in Count 2 . . . | understand that beedhe firearm was &ndished the minimum
mandatory term of imprisonment that will begased upon me for my conviction of the offense
in Count 2 of the Indictment is seven (7) ysemr prison consecutive to any other term of
imprisonment to which | may ksentenced on the other counts.”

Ross’s PSRDE 123 at 4-9: “On September 3, 2010, Jack’s Loan Office . . . was robbed at
gunpoint by Ryan Ross, Aaron Cooper, Lawrence Whkiaand Ralph Oliver . . . In an interview
with agents, Ross stated thatgeeticipated in thee robberies of telephone stores in Chicago,
lllinois prior to the instant offense.”

Addendum to Ross’s PSRDE 124: The PSR at DE 123 includes revisions requested by Mr.
Ross, and no objections remain.

Sentencing Recommendation for Ros®E 125 at 2: “The defendaativised that prior to the
instant offense, he participated in three rol#seaf businesses that sell mobile phones . . . .”

Excerpt Transcript of Ross’s Plea Hearing DE 135.
Transcript of Ross’s SentencingDE 243 at 26—42.

Id. at 42: Court: “Mr. Ross didn’t just rob Jackdrds Office, he has admitted to three additional
armed robberies in Chicago. Mr. Ross hashuman life at grave risk four times.”)

i Regarding Mr. Cooper:
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Cooper’s Plea AgreementDE 53 at 3: Identical to éhlanguage from Mr. Ross’s plea
agreement quoted in endnote i, above.

Excerpt Transcript of Cooper’s Plea Hearing DE 136.

Transcript of Cooper’s Sentencing DE 226 at 18—36.

Id. at 26—27: Government: “So based on his coatpen, | elected not to put him in the
superseding indictment and not to make bat for lack of a bettavord, those Chicago
robberies . . . | could’ve put hiamd his co-defendants into theperseding indictment since they
both confessed and they both pointed the fingete other ones . . . they could easily be
charged with four Hobbs Act robides and four 924(c)s . . . .”

Id. at 28-29: Defense counsel: “But even if youegl11 months, if you divide that by 4, he’s
getting 27 month per robbery.”

Id. at 36: Court: “Mr. Cooper has admitted he ggrated in two other robberies for which he
has not been charged.”

i Regarding Mr. Oliver:

Oliver’'s Plea Agreement DE 134 at 3: “I will plead guiltyo Count 5 of the Superseding
Indictment charging me with Conspiracy to hiéee with Commerce by Threats or Violence, in
violation of 18 U.S.C. 8§ 1951, because | am, in,fgatlty of the offense charged in Count 5 . . .
| will also plead guilty to Count 3 of the Supeding Indictment chging me with use of a
firearm during the commission of a Federal crimeiofence, in violation of 18 U.S.C. § 924(c),
because | am, in fact, guilty of the offense charged in Count Bunderstand that because the
firearm was brandished the minimum mandatory term of imprisonment that will be imposed
upon me for my conviction of the offense in Co8nif the Superseding Indictment is seven (7)
years in prison consecutive to any other ternmgirisonment to which | may be sentenced on
the other counts.”

Oliver's PSR, DE 184 at 5-8.

Addendum to Oliver's PSR DE 185: The PSR at DE 184clndes revisions requested by Mr.
Oliver, and no objections remain.

Transcript of Oliver's Plea Hearing, DE 224 at 27-41.

Transcript of Oliver’'s Sentencing Hearing, DE 225 at 13-33.

Id. at 33: Court: “Mr. Oliver’s offense conductasviously extremely serious. The fact that it
comprises four separate robberies over a spammiveeks shows that lead plenty of time to

think about what he was doing. Hevealed a disturbing disregafior human life and the law.”
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