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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

JOHN DOE,
Plaintiff,
V. CAUSE NO.: 217-CV-33-JPK

PURDUE UNIVERSITY et al,
Defendants.

~— — e —

OPINION AND ORDER

This matter is before the Court oation to DismissSection 1983 Damage Claims, Due
Process Gims, and Injunctive Relief Claims [DE 58]led by Defendant$urdue University
Board of TrusteesMitchell Elias Daniels, Jr.Alysa Christmas Rollock,and Katherine
SermersheimPlaintiff John Doe filed a response, dbdfendants filed a reply.

Defendants filed grevious notion to dismiss [DE43], which Plaintiff opposed on the
grounds that it was mooted by the filingaf Amended Complaint [DE 51JThe Court denied
Defendants’ motiomas moot and indicated it would turn to the instant motaintiff's Amended
Complaintreasserts claims that were previously rejected by the Seventh Circuit Coppex|&
Likewise, Defendants adncegrounds to dismisthe Amended Complairthat were rejected by
the Court of AppealsAccordingly, andfor the additionalreasons set forth belovipefendants
Motion to Dismis§DE 58] is granted in part and denied phrt.

BACKGROUND
On January 24, 2017, Plaintiff John Doe filed brgginal Complaint against Purdue

University, Purdue University Board of Trustedditchell Elias Daniels, JyPresident of Purduye

! The parties filed forms of consent to have this case assigned to a UatesiNagistrate Judge to conduct all further
proceedings and to order the entry of a final judgment in this case. Thet@fofeourt has jurisdiction to decide this
motion pursuant to 28 U.S.C.636(c).
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Alysa Christmas RollockVice President forEthics and Compliancat Purdue Katherine
SermersheimpPean of Studentat PurdugErin Oliver, and Jacob Ambergewrith all natural
person [@fendants facing claims baitidividually and as agestof Purdue Univesity. Count | of
Plaintiff's original Compaint alleged claims under 42 U.S.C. 8983 for violations of the
Fourteenth Amendment to the United States ConstituG@onint 11 allegedh violation of Title IX
of the Education Amendments of 1972, Count Ill alleged breach of contract pursuanai@ Indi
state law and CountV allegedestoppel and reliance pursuant to Indiana state law

On March 31,2017, Defendantdiled a motion to dismissseekingdismissal of all of
Plaintiff's claims under Federal Rules of Civil Procedure 12(b)(1) and 12(bj(6esponse,
Plaintiff pursued only his claims for injunctive relief, Bi4983claims against theatural person
Defendants, and his Title IX claim agsiefendanfurdueUniversity. On November 15, 2017,
the Courtgranted Defendants’ motion to dismiss Plaintiff’'s original Complaint as to alt€oun

On December 15, 2017, Plaintiff filed a notice of appeal. On June 28, 2019, the Seventh
Circuit Court of Appeals found that Plaintiff had pleaded facts sufficient to state a claim under
both § 1983for adenial of his due process rightsdTitle 1X. Doe v. Purdue Uniy.928 F.3d
652 (7th Cir. 2019)The Court of Appeals therefore reversed amthanded this case for
proceedings consistent with its opinida.

Upon remandDefendants Presidebaniels,Vice PresidenRollock, DeanSermersheim,
Erin Oliver, and Jacob Amberger moved for dismissal of Cbahthe original Complainas to
them.On September 3, 2019, Plaintiff fled an Amended Complagdinst Defendant3urdue
University, Purdue University Board of Truste€sgesidenDaniels Vice PresidenRollock, and
DeanSeamersheimwith the natural persobefendants now facing claims only their official

capacitiesat PurdudJniversity. On Septembet7, 2019, Defendants filetthe instantmotion to
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dismiss all claims in Plaintif's Amended Complagxcept Plaintiff’'s claim for damages under
Title 1X.

In its June 28, 2019 opinion, the Seventh Circuit Court of Appeatsuntedn detailthe
facts allegedn Plaintiff's original Complaintthat were relevant to the court’s decisibth at
656-58. The Amended Complaint differs from the original Complaint in fe@gpectsand those
differences, wher¢hey affect the outcome of this matter, are discussed further in the Court’s
analysis.Accordingly,the Courtassumes familiarity with the underlying faetsd only briefly
discusses thallegationsn the Amended Complainwhich mirror in many key aspects theginal
Complaint at issue before the Court of Appeals.

As explained by the Court of Appeals, “the story that follows is@ded because the
posture of the case requires it to dd."at 656.In reviewing a motion to dismiss, the Couiews
the facts aa plaintiff pleads thenHere, Plaintiffallegeghat heandJane Doebhoth undergraduate
students at Purdu&niversity and membersf Navy ROTC had a dating relationshigrom the
Fall 2015semesteto January 2016(Am. Compl.|14, 23, 25, 38 ECF No. 5). In April 2016,
Purdue informedPlaintiff of allegations that he sexually assadlfane Dog which Plaintiff
denied.ld. at 11 24-25 34 Purdueelected tanvestigateJane Doe’s allegationsd, following a
disciplinary proceeding spanning from April to July 2016, Plaintiff was found to haveedola
Purdues anttharassment policyd. at 125-71.As a result, Plaintiff wasuspended for one full
academic yeawith readmission requirements imposed should he attempetood. Id. at{ 47.
Due to this disciplinary process and eventual finding of gRiéintiff was disallowed from
participating in Navy ROTC, involuntarily resigned from Navy ROTC, and lost his NavyROT

scholarshipld. at 1 32,76, 86.
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Count | ofthe AmendedComplaint alleges alaim underthe Fourteenth Amendment to
the United States Constitution adé U.S.C. 81983for a denialof Plaintiff's protected liberty
interest in “his good name, reputation, honor, and integrity” without due prddesd { 86.
Plaintiff alleges that he was deprd of a protected liberty interedtecause Defendants inflicted
reputational harm by wrongfullpranding[Plaintiff] as a sex offender and Defendants changed
[Plaintiff's] legal status bysuspending him, subjecting him to readmission requirements and
causing the loss ofiis Navy ROTC scholarshipld. Count | alleges a second independent basis
for relief predicatedupon a denial of Plaintifé protected property interest “pursuing his
education, as well as ifuture educational and employment opportunjtiesising from*“the
policies, courses of conduct, practices and understandings establishBdriyé{ and “the
express and implied contractual relationship” between PlaintifPamdue Id. at Y 8789.

In the Prayer for Reliefas to Count IPlaintiff requestsa judgmentagainst Defendast
PresidenDaniels Vice PresidenRollock and Dean Sermersheemarding Plaintiffinjunctions
vacating Plaintiff’s disciplinary findings and decision, granting an expungement of ¢ciidey
record from Plaintiff’'s school records at Purdue, ordetivegend of Plaintiff’'s suspension subject
to any readmission requirements, and enjoining fudueeprocess violati@in theinvestigation
and adjudication ahe sexual miscondueatlegations thaarethe subject of this actiofd. at (i),

p. 66.

Count Il of the Amended Complairtlegesa violation of Title IX of the Education
Amendments of 1972 on the basis that an “erroneous outcome” ocaurti@d case because
Plaintiff was innocent and wrongly found to have committed a sexual assault and because gende
bias was a motivating factan those findingsld. at { 135.Plaintiff alleges that Purdue “failed to

conduct an adequate, reliable, and impamagstigation when it conducted its investigation of
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Jane Doe’s allegations amslbsequent adjudication in a manner that was biased tagains
[Plaintiff].” 1d. at{ 137.Plaintiff further alleges th&urduehascreateda victim-centered process
that prosecutes an accused male student under a presumption of guilt and improp=lthplac
burden of proof on the male studeautd that this pragss deprived Plaintiff, as a male student, of
educational opportunities on the basis of his. ddx at § 140. Plaintiff alleges that Dean
Sermersheim’s responsibilities as both Dean of Students and Title IX Coordineébed a
conflict of interest andfurther,thatplacing decision making as to both the violation and sanction
in one person who is both Dean of Students and Title IX Coordinator permits the decision making
in specific cases to be tailored to give the appearance of vigorous Title IiXeanEnt and meet
perceived reporting needs to the United States Department of Educaimnddffivil Rights.Id.

at 11 14344.

In the Prayer for Relief, as to Count II, Plaintiff requests a judgment adzafshdant
PurdueUniversity for money damageand injunctiors vacatingPlaintiff’'s disciplinary findings
anddecision, grantingn expungement of the discipiry recordrom Plaintiff's school records
at Purduegprderingthe end of Plaintiff's suspension subject to asgdmission requirementnd
enjoiningfuture TitlelX violationsin the investigation and adjudication of the sexual misconduct
allegationshiat are the subject of this actiod. at { (ii) (a)-(b), p. 6667.

The Seventh Circuit Court of Appeals found that Plaintiff’'s original Complaiaged
facts sufficiento state a claim that Purdue deprived him of a protected liberty interest in violation
of the Fourteenth Amendment. As discussed further below, the allegations redeth@Court of
Appeals decisionremain in the Amended Complain®laintiff claims tha Purdue’s official
determination of guilt causelis expulsionfrom Navy ROTC which deprivel him of the

opportunity to punse his career of choicélaintiff further alleges thatamong other things,
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Purdue’s withholding of the evidence upon which iteelin adjudicatindhis guilt rendered the
disciplinary process fundamentally unfa®n these facts-and others also contained in the
Amended Complairt-the Court of Appealsfound that Plaintiff stated a claimhat Purdue
deprived him of a protected liberty interest in violation of grecessThe Court of Appeals also
foundthat Plaintiffhadstanding to seek an injuncti@ndering Purdue to expunge the finding of
guilt from his disciplinary record. Once again, thmended Complaint repeats the necessary
allegations to establish standing to seek such +ehaimely, that Plaintiff's blemished record is a
continuing harnfor which he may seek redress.

Nonethelessthe Court of Appeals found that Plaintiff lacked standing to bring his claim
for an injunction removing the conditions ofeatry imposed by Purdue, because Plaintiff had not
alleged that he intended to return to the universitgre, Plaintiffs Amended Complaint has
alleged sufficient facts to bringis claim: Plaintiff affirmatively states that he intends t@neoll
at Purdueld. aty 82.

Finally, the Court of Appealdound that Plaintiff lacked standing to bring his claim for an
injunctionagainstfuturedue process and Title I1X violatiomsthe processf adjudicatingsexual
misconduct complaints because Plaintiff had failed to allege both that he intendtdrido the
university and that he faced a real and immediate threat that Purdue would again tevieistiga
for sexual miscondugcbr that any such investigation, should it occur, would violate due process
or Title IX. While the Amended Complairgffirmatively states that Plaintiff intends to-earoll
at Purdueit fails toallege that Plaintiff faces a real and immediate threatiofbeinvestigated
for sexual miscondudgh a manner that would violate hights. Plaintiff thusonce agairacks

standingto seeksuch injunctiveelief.
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STANDARD OF REVIEW

A challenge to standing is properly brought pursuant to Federal Rule of Civil
Procedurdl2(b)(1)for a lack of subject matter jurisdictioBeeTaylor v. McCament875 F.3d
849, 853 (7th Cir. 2017y If the plaintiff lacks standing, the federal court lacks subject matter
jurisdiction and the suit must be dismissed under RA(®)(1).). “The party invoking federal
jurisdiction bears the burden of establishjtigat jurisdiction exists].’Lujan v. Defs. of Wildlife
504 U.S. 555, 5641992). ‘Under Rule 12(b)(1)the district court must accept as true all material
allegationsof the complaint, drawing all reasonable inferences therefrom in the plasrif¥or,
unless standing ishallenged as a factual matterRemijas v. Neiman Marcus Grp., CL794
F.3d 688, 691 (7th Cir. 201%yjuotingReid L. v. Ill. State Bd. dduc, 358 F.3d 511, 515 (7th
Cir. 2004)).

“The purpose of a motion to dismigsursuant to Rule 12(b)(p)s to test the sufficiency
of the complaint, not to decide the merit&ibson v. City of Chicag®10 F.2d 1510, 1520 (7th
Cir. 1990) (quotation m&ks and citation omitted)In evaluatingsuch a motion, theéCourt
“construe[s] the complainh the light most favorable to the plaintiff, accepting as true all-well
pleaded facts alleged, and drawing all possible inferengles]riavor.” Jackson v. Blit& Gaines,
P.C, 833 F.3d 860, 862 (7th Cir. 201@juotation marks and citation omitte@®ee Bell Atlantic
Corp. v. Twombly550 U.S. 544, 5556 (2007)

To survive a motion to dismider failure to state a claipa complaint must comply with
Rule 8(aj2) by providing “a short and plain statement of the claim showing that the pleader is
entitled to relief,”such that the defendant is giv&iair notice ofwhat the . . . claim is anithe
grounds upon which it restsTwombly 550 U.S. at 55%quotation marks anditation omitted).

Further,“a complaintmust contairsufficientfactual matter, accepted as true;gtate a claim to
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relief that is plausible on its fa¢e Ashcroft v. Igbgl556 U.S. 662, 67@009) (quotingfwombly
550 U.S. ab70).The Supreme Court of the United States has explained thai&d[aj has facial
plausibility when the plaintiff pleads factual content that allows the court o tth&reasonable
inference that the defendant is liable for the misconduct alleggedr his plausibility standard is
not analogous to a “probability requirement” lmather “it asksfor more than a sheer possibility
that a defendant has acted unlawfUliyl.

“[A] plaintiff’s obligation to provide thgroundsof his entitlement to relief requires more
than labels and conclusions, and a formulaic recitation of the elements oéataason will not
do.” Twombly 550 U.S. at 55%quotation marksbrackets, anditation omitted).The factual
allegations contained ithe complaint fust be enough to raise a right to relief above the
speculative level on the assumption thatthé# allegationsin the complaintare true(even if
doubtful in fact)’ Id. (citations omitted)To meet the plausibility standard outlinedTiwombly
“the complaint must supplienough fact to raise a reasonable expectation that discovery will
reveal evidencesupporting the plaintifé allegations. Indep. Tr. Corp. v. Stewart Info. Servs.
Corp., 665F.3d 930, 935 (7th Cir. 2012yuotingTwombly 550 U.S. ab56).

While it is common for complaints tacludeboth claims and the relief sought for those
claims,the focus of anotion to dismiss isnthe plaintiff's claim A demand for damagéss not
itself a part of thelaintiff's claim.” Bontkowski v. Smitl805 F.3d 757, 762 (7th Cir. 20028ge
Fed. R. Civ. P54(c) (final judgments “should grant the relief to which each party is entitled, eve
if the party has not demanded thalief in its pleadingy; Charlesv. FrontRoyal Volunteer Fire
& Rescue Dep't, Ing 21 F. Supp. 3d 620, 629 (W.D. Va. 201dijing Bontkowski 305 F.3dat
762) (‘{T]he nature of the relief included in the demand for judgment is immaterialdad¢sgon

of whether a complaint adequately states a claim upon which relief can be gyanted
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ANALYSIS

Defendants seek dismissal of@lims in Plaintiff's Amended Complairexcept the claim
for damages under Title IX, pursuantRederal Rules of CiviProcedure 12(b)(1) and 12(b)(6).
Plaintiff responds that Defendants’ arguments misconstrueuantbntrary tahe Seventh Circuit
Court of Appeals decision in this mateerd therefore Defendantsmotion must be deniedhe
Court considergach argument in turn

A. Count I: Liberty Interest Claim

Defendants seek dismissal BRintiff's claim for a violation ofprocedural due process
under the Fourteenth Amendmanid 42U.S.C. §1983for Defendantsteprivation of grotected
liberty interest.

The Fourteenth Amendment provideger alia, that no State shaltiéprive any person of
life, liberty, or property, without due process of [avd.S. Const. amend. XIV. Pursuant to
42U.S.C.§ 1983,

[e]very person who, under color of any statute, ordinance, regulation, custom, or

usage, of any State or Territory or the District of Columbia, subjectguses to

be subjected, any citizen of the United States or other person within the jiorsdic

thereof to the deprivation of any rights, privileges, or immunities secured by the

Constitution and laws, shall be liable to the party injured in an action at law, suit in

equity, or other proper proceeding for redress
42 U.S.C.§1983.

Count | ofthe AmendedComplaintallegeghat Defendants deprived Plaintiff of a protected
liberty interesthis freedom to pursuecareer in the Navf{Am. Compl.{186, 118 ECF No.51).
As explained by the Seventh Circuit Court of Appeals, “[t]o succeed on [the thedDefkatlants
deprived him of a protected liberty interest, Plaintiff] must satisfy shigma plus test, which

requires him to show that the state inflicted reputaliclamage accompanied by an alteration in

legal status that deprived him of a right he previously h&de 928 F.3dat 661.
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Defendantsssert thatheAmended Complaint fail® satisfy this stigma plus temtdthat,
consequentlyPlaintiff has failedo state a claim upon which relief can be grangextording to
Defendants“[t] he law of the case is that only tlodficial determination of guilt, not thgreceding
charges or any accompanying rumaran be the basis for a claim thBefendants] allegedly
deprived[Plaintiff] of occupational liberty. (Br. Supp Mot. Dismiss 4, ECF No. 60q(oting
Doe 928 F.3dat 662-63). Further Defendantgontend thaPlaintiff must allege that Purdue told
the Navy about the guilty finding in order to adequately state a stigma plus tdhixfet, while
Defendantgorrectlyquotethe Court of Appeals decision to underpin their argument, feiketo
address the Court of Appealsnambiguous conclusion thBtaintiff “satisfied the‘stigma plus
test” Doe, 928 F.3dat 663.

The Court of Appealsdefinitively ruled thatthe allegations irthe original Complaint
satisfied the stigmalus test.ld. at 661-63 In reaching this conclusion, ti@ourt of Appeals
recountedPlaintiff's argument that he satisfied the stigphas test

because he allefj§ that Purdueinflicted reputational harm by wrongfully

branding him as a sex offender; tRairduechanged his legal status by suspending

him, subjecting him to readmission requirements, and causing the loss of his Navy

ROTC scholarship; and that these actions impaired his right to occupational liberty

by making it virtually impossible for him to seek employment in his field of choice,

the Navy.

Id. at661.TheCourt of AppealsiotedDefendantstontentiorthatthe Navy knew about the guilty
finding “only becausdPlaintiff] signed a form authorizing the disclosure after the investigation
began” andtheir argument that‘[b]Jecause Plaintiff permitted the disclosure . . . , he cannot
complain thaPurduestigmatized him.Ild. NonethelesstheCourt of Appealdound thatbecause
Plaintiff alleged he had an obligation to authorize Purdue to disttleggroceedings to the Navy,

Plaintiff's case was akin tine factan Dupuy v. Samuel897 F.3d 493 (7th Cir. 2005), in which

the Court of Appealdeld that‘the publication requirement of the stigiplais test was satisfied

10
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when the plaintiffs were obligated to authorize a state agency to disclose its firatitigely were
child abusers to the plaintiffsurrent and prospective employérkl. at 662.

Defendants complain that the Amended Complaiihé to allege who disclosddlaintiff’'s
guilty finding to the Navy(Resp. Pl.’s Mem. Opp’n 3, ECF N@5). Yet, the Court of Appeals
found no issue on this poim Plaintiff's original ComplaintRather, the Court of Appeals found
thattheoriginal Complaint satisfactorily alleged th&urdwe, not[Plaintiff], revealed to the Navy
that it had found him guilty of sexual violence, 4Rtaintiff] had a legal obligation to authorize
the disclosuré.Doe 928 F.3dat662.The Court of Appealdurther statedhat, “if what [Plaintiff]
says is trugthe universityhas stigmatized him by telling the Navy about the guilty findirndj.
Having found that PlaintiflemonstratethatDefendantsnflicted reputational damagéeCourt
of Appealsthen considerewvhether Plaintiff had shown that this stigma was accompanied by a
change in legal statuikd. On the allegations before it, ti@urt of Appeals found that “[fgr
conducting an adjudicatory proceedifmyrdueformally determined thdPlaintiff] was guity of
a sexual offense. That determination char[gaintiff's] status: he went from a fefime student
in good standing to one suspended for an academic¢ yeafrhe Court of Appeal€oncluded:

it was this official determination of guilt, not the preceding charges or any

accompanying rumors, that allegedly deprijf@iaintiff] of occupational liberty. It

caused his expulsion from the Navy ROTC program (with the accompanying loss

of scholarship) and foreclosed the possibility of hiemeoliment in it.[Plaintiff]

has satisfied the “stigma plus” test.

Id. at 66263.

The Court of Appeals determined that Plaintiff “adequately alleged that Purdue deprive

him of a liberty interest Id. at 663. In reviewing the AmendedComplaint the Court can find

neitheromittednor additionakllegations that wouldhange this determinatioAs stated above,

to satisfy the stigma plus test, Plaintiff m(ist“show that the state inflicted reputational daniage

11
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that was (2) accompanied by anrtaration in legal statubhatdeprived him of a right he previously
held” 1d. at661.The Court considsreach point in turn.

The Amended Complaimtleges thabDefendants inflicted reputational harm by wrongfully
brandingPlaintiff as a sex offendefAm. Compl. 186, ECF No. 51 It further alleges tha&laintiff
had a legal obligation to authorize Defendants to disclose the sexual misconduct pgsceedi
Navy ROTC.Id. at 1138, 86. Finally, it alleges thatNavy ROTC appeared know of the sexual
misconduct proceedindgsom Defendantsat the timeof issue ofan April 2016 letterfrom Dean
Sermersheinmotifying Plaintiff of Jane Doe’s complaint because, at that point, Plaintiff ‘fweds
allowedto participate in Navy ROTC and was not allowed in the ROTC armory unlatsmao a
class or to meet with a Naval superiold. at § 86(emphasis addedps before, Plaintiff has
satisfactorily alleged that it was Defendants, not Plaintiff, that revealed his fyoding to the
Navy andthat Plaintiffhad alegal obligation to authorize this disclosufaintiff hasonce again
shown that Defendants inflicted reputational damage.

The Amended Complainalleges that following an adjudicatory proceedind)ean
Sermersheinformally determined that Plaintiff was guilty of a sexual offerideat  46.This
determination was upheld on appeal by Vice President Rolldckat { 70.The Amended
Complaint alleges that this determination changed Plaintiff's legal stegusent from enrolled
as a student at Purdue saospended for an academic yelar. at 11 4, 4786 Further, this
determinatiormade Plaintiff ineligible to participate in Navy ROJ&used the loss of Plaintiff's
Navy ROTC scholarship, and foreclosed the possibility of hérellment inNavy ROTC Id. at
19 50, 76, 86.Plaintiff hasthus once again shown thahe reputational damageflicted by
Defendants was accompanied by aeralion in legal status that deprived Plaintiff of a right he

previously held.

12
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The Seventh CircuiCourt of Appeals held that allegations such as the ones currently
before the Coursatisfy the stigma plus tedaccordingly, asbefore,Plaintiff hassatisfied the
stigma plus tesand has stated a claim upon which relief can be grafieel Court denies
Defendantstrequest to dismidBlaintiff’s claim for a violation of procedural due process under the
Fourteenth Amendmeiind §1983.

B. Count |: Property Interest Claim

Defendants seek dismissal of Plaintiff's claim for a violation of procediwalprocess
under the Fourteenth Amendment and}3.C. 81983for deprivation ofa protected property
interest.As explained by the Seventh Circuit CooftAppeals,

to demonstrate that he possesses the requisite property interest, a university stude

must do more than show that he has a contract with the uniyéesityust establish

that the contract entitled him to the specific right that the university allegedly took,

such as the right to a continuing education or the right not to be suspended without

good causeGeneralities wott do; the studeihs complaint mushbe specific about

the source of this implied contract, the exact promises the university made to the

student, and the promises the student made in return.
Doe 928 F.3cat660 (uotation marks and citatioosnitted.

Defendants argue that the Amended @taimt “fails to state a constitutional due process
claim for deprivatiorof a protected property interest becgidaintiff] does not allege that Purdue
promised hinithe right to a continuing education or the right not to be suspended without good
causé, or that Purdue failed to honor adentifiable contractual promisé (Br. Supp Mot.
Dismiss 4, ECF No. 6(j(otingDoe, 928 F.3dat 660).

Plaintiff responds that the Amended Complaint contains no property interest claim but,
rather, the pleadg of the property interest is intended to preserve the issue, &votine of

Appeals recognized that there is a circuit split regarding whether there is aigedquedperty

interest in higher educatio(Pl.’s Mem. Opp’'n13-14, ECF No. 63 (citindooe, 928 F.3d at 9

13
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n.2)).Plaintiff explains that the Amended Complaint has preserved the isayeadertyinterest
but that this claimis not allegedto provide a present basis in the adjudication of this case for
application of due procesdd. at 15.

In their reply, Defendants state that Plaintiff does not attempt to argudehlaiv of the
case permits him to proceed on a property interest due process allegatidmatépilaintiff]
conceds that ‘[tjhe Seventh Circuit [Court of Appeals] ruled thiaere was not in this case a
specific contractuapromise to support a property interest under Seventh Circuit precédent.
(Resp. Pl.’'s Mem. Opp’n-8, ECF No0.65 (quotingPl.’s Mem. Opp’'nl3-14 ECF No. 6)).

The Amended Complaingppears tassert goroperty interest clainas an independent
ground for relief (SeeAm. Compl. 1 87125 ECF No. 51)Because Plaintiff represents that he
does not intend to pursue this claim, the Court needelee into the extent to which the Court of
Appeals made cleahat such a claim is unavailable to Plaintiff in this matiasentspecific
allegations.Accordingly, to the extent that Plaintif allegations regarding a property interest
constitute a separatelaim,” Defendants’ requgt to dismiss the property interest claim in Cdunt
is granted

C. Counts| and I1: Injunctive Relief Claims

Defendantseek dismissal dPlaintiff's claims forinjunctive relief in Counts | and bn
the basis that Plaintiff laskstanding Counts | and llseekinjunctions vacating Plaintiff's
disciplinary findings and decision, granting an expungement of the disciplinary record from
Plaintiff’'s school records at Purdue, orderiting end of Plaintiff’'s suspension subject to any

readmission requirements, and enjoining futlwe procesand Title IXviolations in the process

14
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of investigating and adjudicating the sexual misconduct complaint that is the subjectofitims
(Am. Compl.q1(i)-(ii), p. 6667, ECF No51).2

Title IX of the Education Amendments of 19@évidesthat“[n] o person in the United
States shall, on the basis of sex, be excluded from participation in, be derbedéfits of, or be
subjected to discrimination under any education program or activity receiving Fexanaial
assistancé 20 U.S.C. 81681(a).

“[T]hose who seek to invoke the jurisdiction of the federal courts must satigfyehleold
requirement imposed by Article 11l of the Constitution by alleging an actual casatowersy:
City of Los Angeles v. Lygné61 U.S. 95, 1011983) The Supreme Court has establishitht
the‘irreducible constitutional minimuhof standing consists of three elemeiitse plaintiff must
have (1) suffered an injury in fact, (2) that is fairly traceable to thkedgad conduct of the
defendant, and (3) that is likely to be redressed by a favorable judicial déctjmmkeo, Incv.
Robins 136 S. Ct. 1540, 1542016),as revisedMay 24, 2016)quotingLujan, 504 U.Sat560).
“To establish injury in fact, a plaintiff must show that he or she suffarethvasion of a legally
protected interesthat is‘ concrete and particuliaed and ‘actual or imminent, not conjectural or
hypothetical” Id. at 1548 (quoting-ujan, 504 U.S. at60). An injury is particularized if it
“affec{s] the plaintiff in a personal and individual wayld. (quotation marks and citation
omitted).To be concrete, an injumust actually exist, though it need not necessarily be tangible.
Id. at 154849.

“[A] plaintiff must demonstrate standing for each form of relief sought. A ptaimgay

have standing to pursue damages but not injunctive relief, for example, depending on the

2 In their briefs, the parties seeim use “expungement” tencompas$oth the requesfor an injunction vacating
Plaintiff's disciplinary findings and decisioand the request foan injunctiongranting anexpungement of the
disciplinary record from Plaintiff's school records at Purdlize Court notes that its discussion of expungement
applies equally t®laintiff’'s request for an injunction vacating his disciplinary findings andsidec

15
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circumstances.Kenseth v. Dean Health Plaid22 F.3d 869, 890 (7th Cir. 201&ccordingly,
“[tlo have standing for prospective injunctive relief, a plaintiff must faceah and immedite
threat of future injury as opposed to a threat that is merely conjectural or hygath&imic v.
City of Chicago 851 F.3d 734, 738 (7th Cir. 2017) (quotation mankg citatioromitted).

1. ReEnrollment

Defendants argue that there is no actitmabntroversy between Plaintiff and any named
Defendant regarding Plaintiff's eligibility to enroll at Purdefendants note that the Amended
Complaint alleges Plaintifivas suspended from Purdue commencing June 13, 2016 for one full
academic yeardisdlowed from havingcontact with Jane Doe until she comptketesr current
academic progm, requiredto complete a 9dninute bystander intervention training or equivalent
programas a condition of rentry, andequiredto meet with Chris Greggila, Assistant Director
of the Center for Advocacy, Responaad EducatioffCARE) during the first semester of return
as a condition of rentry. (Br. Supp Mot. Dismiss7, ECF No. 60 (citingAm. Compl.| 47, ECF
No. 51). Defendars explainthatthe 20162017 academic year concluded long ago, that Plaintiff
does not allege that Jane Doe is still enrolled at Pustheethat Plaintiff does not allege that the
restriction on contact witbane Doe is an obstacle to hisereroliment.ld. Defendants insighat
Plaintiff does not allege any controversy regarding the required completion of bystander training
or meeting with Chris Geggil&d.

Defendantsthus assertthat the Amended Complaint fails to allege any actionable
controversy for “ordering the end of the suspension subject to any readmission requiressents,”
stated in the Amended Complaint’'s Prayer for Reléfiquoting Am. Comp 11 (i), (ii) (b), p. 66,

67, ECF No. 51)Additionally, Defendantarguethat thereis no actionable controversy based

upon hypothetical future obstacléd.
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The Seventh Circuit Court of Appeals found thetcause the original Complaint did not
allege that Plaintiff intended to-exroll at Purdue, Plaintiff lacked standing to seek removal of
the conditions of rentry imposed by Purdu®oe 928 F.3d at 666The Court of Appeals
describedthe allegation of intent to +enroll asa “necessary fact to demonstrate a cognizable
injury from the barriers to rentry’ andexplaired thatPlaintiff could“seek to remedy his lack of
standing by pleading the necessary facts, [hlad]them; upon remandd.

As explained by Plaintiff, the Amended Complaaftirmatively alleges that Plaintiff
intends to reenroll at Purdue and continue his education ti{@tés Mem. Opp’i20, ECF N0.63;
Am. Compl. 14, 82, ECF No. 51)Additionally, the Court finds thaPlaintiff has sufficiently
alleged that he facesreal and immediatthreatof injury from the conditions of rentry imposed
by PurdueAt the very leastper the allegations in the Amended Complaint, Plaintiff would be
subject to training requirements and a meeting with the CARE Assistant Director.

Defendants assert that Plaintiff's disciplinary process at PurduerigBesp. Pl.'s Mem.
Opp’'n 7, ECF No. 65)In reviewing the Amended Complairggcepting as true all welleaded
facts alleged and drawing all possible inferences in Plaintiff's fakierCourt finds that this is
simply not so.Should Plaintiffattempt ¢ re-enroll at Purduene will be faced withre-entry
requirement&sa continuation of the disciplinary procetigeto his guilty finding (Am. Compl.

19 4,47, ECF No. 51)SincePlaintiff alleges thathis disciplinary process and guilty finding
violated the Fourteenth Amendment and Title ID§ny sanctions—kere, the rentry
requirements-imposedas a result of that process and determinadi@necessarily traceable to
Defendants’ challenged condué&tlaintiff has thus adequately pleatthat he faces a real and
immediate threat of future injury in the form of theer@ry requirementsvhen he attempts to

re-enroll at Purdue, that this injury is traceable to the challenged conduct, andsti&elyito be
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redressed by a favorable judicial de@on—i.e., by the Court granting an injunction orderthg
end of Plaintiff’'s suspension subject to any readmission requiremBetfendants’ request to
dismiss Plaintiff’'s claim foaninjunction orderingheend of Plaintiff's suspension subject to any
readmission requiremenitsdenied.
2. Expungement

Defendants argue that Plaintiff does not have standing to petition for expungement of his
disciplinary record because he has failed to establish that his alleged-+Rjlaintiff's inability
to pursue a career in the Naws likely to be redressed by a favorable judicial decision.
Specifically, Defendants assert that the Amended Complaint fails to all@ge ttareer in the
Navy may be available to Plaintiff if his guilty finding is expunged. @upp Mot. Dismiss 5,
ECF No. 60). Moreover, Defendants argue that the Amended Complaint “begs the quéstion [
how the Navy itself would become convinced of [Plaintiff's] innocenkzk.”

Plaintiff counters that Defendants have both misstated the Seventh Circuit d@ourt
Appeals decision in this matter and misread the Amended Complaint. (Pl.’s Nd@n. 18, ECF
No. 63). Plaintiff explains that “whdhe[Court of Appealshas recognized and whiglaintiff]
has alleged is thdPlaintiff] was stigmated by the disciplinary adjudication’s findirigat he
committed a sexual offense of which he had to authorize disclosureNaié and that Plaintiff
“was deprived of occupational liberty by being rendered ineligible for the. Nklyat 1617.
Plaintiff further explains that expungement will redress his injury by removing the disciplina
case finding that he committed a sexual offense, thereby removing the cause dff'$laint
ineligibility for the Navy.ld. at 17.

The Court of Appeals held that Plaintiff has standing to pursue an injunction ordering

university officials to expunge the finding of guilt from his disciplinary recbwk, 928 F.3d at
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666-67 TheCourt of Appealspecifically explained that Plaintiff’'s “marred record is a continuing
harm for which he can seek redredsl”at 666. And, further, the Court of Appedtaind that
Plaintiff pleaded the necessary liberty interastl instructed this Court to address it®ie of
expungement on remanekplicitly rejecting any claim that Plaintiff did not have standing to seek
such reliefId. at 666-67.

Accepting as true all weplleaded facts allegad the Amended Complairgnd drawing
all possible inferences in Plaififis favor, the Court finds that the Amended Complaint does allege
that a career in the Nauy likely to beavailable to Plaintiff if his guilty finding is expunged.
Defendantarguethat ultimately, such a career may not be availaolélaintiff regadless of any
expungementf his recorgbutthat is for another day. Defendantonjectureeven if true cannot
overcome wetpleadedacts and reasonable infereneg¢shis stageEven crediting the arguments
put forth by Defendants, the Amended Computl&ias suppliedenough fact to raise reasonable
expectation that discovery will reveal evidehsapporting Raintiff’s allegationsSeeTwombly
550 U.S. at 556indep. Tr. Corp. 665 F.3dat 935.The Amended Complaint states that Plaintiff
involuntarily resigned from Navy ROTC, effectively foreclosing his ability to puesaareer in
the Navy, because he was unable to maintain the requirements for Navy ROTC ajteltyhis
finding. (Am. Compl§ 76, ECF No. 51). The obvious inference from this allegation is that, should
the guilty finding be expunged, Plaintiff may once again be eligible to enroll in Navy ROATC
pursue a career in the Navy. Plaintiff has satisfactorily plé#tht he has suffered an injury in
fact, that this injury is traceable to the challenged conduct of Defendants, arfushiajuty is
likely to be redressed by a favorable judicial decisg&ee Spokeo, Incl36 S. Ct. at 1547.

Because the Court finds that Plaintiff lsdgnding to pursue the requested injunctive relief

as to expungement, it need not address Defendants’ additional argtegandsng subject matter
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jurisdiction on this issué.Plaintiff's injunctive relief is sought as a remedy for federal claims.
Perhag he will not be able to prove those clailmst that is not an issue to decide am@tionto
dismiss
3. Future Disciplinary Process

The Seventh Circuit Court of Appeals found thecause the original Complaint did not
allege that Plaintiff intended to-enroll at Purdue, much less that he faced a real and immediate
threat that Purdue would again investigate him for sexual misconduct or that any suchatioasti
would violate de processr Title IX, Plaintiff did not have standing to claim the requested relief
of an injunctionagainstviolations of the Fourteenth Amendmaeartd Title IXin the process of
investigating and adjudicating sexual misconduct compldas, 928 F.3d at 666670 (noting
thatthe Court of Appeals’ discussion regarding Plaintiff's estiténtto injunctive relief for his
due process claim applied equally to his entitlement to injunctive relief fortl@dX claim). The
Court of Appeals further explained that, even if Plairtdfialleged that the threat of injury was
real and immediate, he would still lack standing because, in actuality, Plaintiffeelascs to
“champion the rights of other men at Purdue who might be investigated for sexual misconduc
using the flawed procedures that [Plaintiff] describe[d] in his compldohtdt 666.As stated by
the Court of Appeals|[Plaintiff] plainly lacks standing to assert the Fourteenth Amendment rights
of other students, even if he had alleged (which de’'githat the threat of injury to any one of

them was real and immedidtéd. (quotation marks and citation omitted).

3 Defendants arguthat Plaintiff's Amended Complaint begs the question of whether haeddRurdue’s Anti
Harassment Policy. Andefendants assetihat there can be no basis under the Declaratory Judgment Act for a
declaratiorthat Plaintiff wasinnocent ofsuch a viahtion since it is not a federal question. However, the due process
allegationsat issuare federal questions and Plaintiff has not sought such a declaratory juddmatitf FPas stated

a claim that expungemeistnecessary for him to pursueareer irhis chosen profession.
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As the Court previously notethe Amended Complaint alleges that Plaintiff intends to
re-enroll at Purdue and continue liducation therdAm. Compl. 1 4,82, ECF No. 51). Plaintiff
has thus pleaded the first allegation necessary to establish standing to seek aonmggantst
future due process and Title IX violations in the process of investigating and adjudibating t
sexual misconduct complaint that is the subject of this adtibrether Plaintiff has sufficiently
alleged thahe seeks to champion his own rights, rather than the rights of others, and \Wwkether
faces a real and immediate threat that Purdue will agegstigate him for sexual miscondactd
that any such investigation would violate due prooesstle IX, however, is a different question.

The Prayer for Relief irPlaintiff’'s original Complaint sought an injunctioagainst
violations of the Fourteenth Amendment and Title IX “in the process of investigating and
adjudicating sexual misconduct complaints.” (Conffl. (i}(ii), p. 6667, ECF No. 1). As
discussed by the Court of Appeals, this language clearly @dgexual misconduct complaints
generallyandrevealed thaPlaintiff impermissiblysought to champion the rights of other men.
Plaintiffs Amended Complaint does slightly bettdihe Prayer for Reliein the Amended
Complaintseeks an injunctioagainstfuture due process and Title Molations ‘in the process
of investigating and adjudicating the sexual miscondwchplaintthat is the subject of this
action” (Am. Compl. 11 (i), (ii)(b), p.66, 67, ECF No. 51 (emphasis added)Nonetheless, while
Plaintiff hasrevised the Prayer fdRelief to note that the relief sought is specific to Plaintiff, he
fails to put forth any allegatiothat he faces a real and immediate threat that Purdue will again
investigate him for sexual misconduat a manner that would violateis rights Evenif an
inference could be drawirom the allegations in the Amended Complaint that Purdue would seek
to reinvestigate the claim®Ilaintiff still fails to offer any allegation that such an investigation

would again violate due process Title IX. It bearsrepeating the Court of Appealsice more
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Plaintiff hasnot alleged‘that he faces aeal and immediate thréathat Purdue would again
investigate him for sexual misconduntuch less that any such investigation would violate due
process’ Doeg 928 F.3dat 666 (emphasis added)

In his responsePRlaintiff assertsHat he “is not seeking to bar Defendants from some
hypothetical disciplinary case in the future,” but, rather, he is seéldngorder to enjoin
Defendants from turning around and doing again, with respect to the sexual miscondyet char
against [Plaintiff] inthis case, what Defendants did unlawfully in this cagd.”s Mem. Opp’n24-

25, ECF No. 63)Plaintiff states that “it should be made clear that Defendants cannot, wigéetresp
to the sexual misconduct charge against [Plaintiff] in this case, turn around agairde/bat they

did here.”ld. at 25.Plaintiff’'s contention is unavailing.rue, Plaintiff has sufficiently alleged that

the requested injunet reliefapplies solelyto theprocess of investigating and adjudicating the
sexual misconductomplant that was broughspecifically againsthim. But Plaintiff must do
more he must allege that he faces a real and immediate thegdtewould be investigated in a
manner violative of his rightPlaintiff referencesmainly historicalpolicesin his Amended
Complaint and makes no allegation that Purdue would conduct the same investigationsunder it
current policesln the absence of such allegaspPlaintiff lacks standindo assert a clainfor

such prospective injunctive reli€deeSimic 851 F.3dat 738 (“To have standing for prospective
injunctive relief, a plaintiff must face a real and immediate threat of futjueyias opposed to a
threat that is merely conjectural or hypotheticguotation markand citatioromitted). Plaintiff
hasthereforefailed toestablish standing to seek an injunctpohibiting future due procesand

Title IX violations in the process of investigating and adjudicating the sexual misconduct

complaint that is the subject of this action.
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The Prayer for Reliein Counts | and Il ofthe Amended Complaint bundle together
Plaintiffs separate requests for injunctive relipertaining to reenrollment conditions,
expungement of his record, and the investigation and adjudication of the sesuahahict
complaint. As explained above, Plaintiff has established standing to pursue injunctive relief
regarding thee-enroliment conditions and expungement of his recahetheless;[a] plaintiff
cannot sidestep Article Il$ requirements by combining a request for injunctive relief for which
hehasstanding with a request for injunctive relief for whichl&eksstanding: Salazar v. Buono
559 U.S. 700, 731 (201@%calia, J., concumg). While hehas standing to pursuigunctive relief
as to reenroliment and expungement the allegations in the Amended Complaint Plaitditks
standing to pursue his requastinjunctive relief as tthe investigation and adjudication of the
sexual misconduct complaint that is the subject of this action. AccordiDgfgndants’ request
to dismiss Plaintiff's claim for such an injunction is granted.

D. Count I: Claim for Damages Pursuant to 42 U.S.C. § 1983

Defendants seek dismissal of Plaintiff's claim for damages pursuant to 42. §.3983
for aviolation of procedural due process under the Fourteenth Amendhhentourt turns to this
issue last becauseis nothing more than an ambiguity in the Amen@zmnplaint thais easily
clarified.

Defendants argue thab cause of action for damages exists against Purdue or the natural
person Defendants sued in their official capacity because they are not “perstne” the
meaning of 81983. The Supreme Couras definitively held thatrieither a State nor its officials
acting in their official capacities afgersons’ undef42 U.S.C.]8 1983 Will v. Michigan Dept
of State Police491 U.S. 58, 711989) As noted by Defendants, courts in this jurisdiction consider

Purdue to be an arm of the state of Indialfasserman v. Purdue Univ. ex rel. Jischkel F.
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Supp. 2d 911, 915 (N.D. Ind. 200@pllecting cases). Further, Count | of the Amended Complaint
is brought against the natural person Defendants in their official capacity.rAsiendants are
correct that they are not “persons” within the meaning H983.

Plaintiff respondghat the Amended Complaint does not seek damages for the alleged
violations of § 1983 outlined in Count | but, rather, seeks only injunctive relief on that Count.
(Pl’s Mem. Opp’n 910, ECF No. 63). Defendants correctly note that Paragraph 1#%e of
Amended Complaint can be retdallege thaPlaintiff is “entitled to damges in an amount to be
determined at trial” for the alleged violation ®1983. (Br. SuppMot. Dismiss 2, ECF No60;

Am. Compl.§ 125, ECF No. 51). However, the Court is persuaded by Plaintiff’'s explanation that
the Amended Complaint nonetheless seealtg mjunctive relief as to Count Paragraph 125 of

the Amended Complaint appears to be an inadvertent holdover from the original Complaimt, whi
Plaintiff seems to concede in his responSeeCompl.§ 106, ECF Nol; Am. Compl. 125, ECF

No. 51;Pl's Mem. Opp’n 11, ECF No. 63). Regardless, Paragraph 123 of the Amended Complaint
alleges that Plaintiff seeks injunctive relief as to Count I, and the PrayRelief contains only a
request for injunctive relief as to this same count.

Of course, as noted above, the Prayer for Relief doeseaweissarily limit the damages a
plaintiff may receive. While angrgument to dismiss Count | in its entirety fails duth&Court’'s
finding that Plaintiff has standing to sesdrtaininjunctive relief this is not to suggeshatit was
improper for Defendants to raig@sissue Nonetheless, for the reasons set forth above, the Court
notes that it will construe the Amended Complaint as not containing a requeatrfages for the
alleged violations o8 1983 in Count INo claim for monetary damages may derive from any

finding on Count I.
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Defendants additionally argue that the claim for damages in Count | must be dismissed
because it is barred by the Eleventh Amendment to the Usitgds ConstitutioThe Eleventh
Amendment provides that “[t]he Judicial power of the United States shall not beuednsir
extend to any suit in law or equity, commenced or prosecuted against one of theSthtisdy
Citizens of another State, or Bjtizens or Subjects of any Foreign Staté.S. Const. amend. XI
“Notwithstanding the phras€itizens of anotheftaté the Supreme Coutrhas consistently held
that an unconsentin§tateis immune from suits brought fiederalcourtsby her own citizas as
well as by citizens of anoth&tate™” Indiana Prot. & Advocacy Servs. v. Indiana Family & Soc.
Servs. Admin.603 F.3d 365, 370 (7th Cir. 201@uoting Edelman v. Jordar415 U.S. 651,
662-63 (1974) Accordingly, “[i]f properly raised, the amendmédydrsactionsin federalcourt
against sstate stateagencies, ostateofficials actingin their official capacities' Id.

Plaintiff counters that Defendants fail to recognize Ehe parte Youngexception to
Eleventh Amendhent immunity. Pl.’s Mem. Opp’n 1611, ECF No. 63). Unddfx parte Young
there is an exception to Eleventh Amendment immunity that allows for prospectineting
relief claims against individual officials in their official capacities for ongoingsttutional
violations. 209 U.S. 123, 1580 (1908).In response, Defendantstate that Plaintiff has
“effectively abandofed Paragraph 125 [of the Amended Complaint]” and, therefore, “[ijn the
absence of a Section 1983 damage allegation, [Plaintiff' spdugess allegations are limited to
Ex parte Youngllegations for officiecapacity injunctive relief.” (Resp. Pl.'s Mem. Opp’'n 2, ECF
No. 65). Though they do not state so explicitly, Defendants thus sepraperly concede that
Plaintiff may permissibly pursue injunctive relief pursuanteto parte Youngand, therefore,

Eleventh Amendment immunity does not require dismissal of Cauktdordingly, Defendants’
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request to dismiss Couhbn this grounds deniedin light of the Court’s ruling on Plaintiff's
standingfor injunctive relief.
CONCLUSION

Based on the foregoing, th@ourt herebyGRANTS in part and DENIES in part
Defendants’ Motion to Dismiss Section 1983 Damage Claims, Due Process @laihhsjunctive
Relief Claims [DE 58]. The Court dismisses without prejudigePlaintiff’'s claim for injunctive
relief in Count ) solely as to the reque$br an injunctionagainstfuture due process violations in
the process of investigating and adjudicating the sexual misconduct complaint thaulgebe s
of this action for lack of standing; (2Plaintiff’'s claim forinjunctive reliefin Count Il,solely as
to the requestor an injunctionagainstfuture TitlelX violationsin the process of investigating
and adjudicating the sexual misconduct complaint that is the subject of this &mtitatk of
standing and (3)Plaintiff's due process claim based on the deprivation foaerty interesin
Count | for failure to state a claim upon which relief can be grarited Court denies the request
to dismiss all other claims.

So ORDERED thid9th day ofMay, 2Q20.

s/ Joshua P. Kolar

MAGISTRATE JUDGE JOSHUA P. KOLAR
UNITED STATES DISTRICT COURT
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