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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION
TORIE B},
Aaintiff,
V. CaselNo. 2:18-cv-381

ANDREW M. SAUL,
Commissioner of Social Security,

Defendant.
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OPINION AND ORDER

This matter is before the court on petition jiadicial review ofthe decision of the
Commissioner filed by the pldiff, Torie B., on October 11, 2018or the following reasons,
the decision of the CommissioneREMANDED.

Background

The plaintiff, Torie B., filedan application for Disability Insurance Benefits on July 2,
2015, alleging a disability onset datefafgust 17, 2013. (Tr. 16). The Disability
Determination Bureau denied Torie B.jgpdication initially onAugust 11, 2015, and again upon
reconsideration on December 21, 2015. (Tr. T@)ie B. subsequently filed a timely request
for a hearing on February 9, 2016. (Tr. 16). A hearing was held on July 14, 2017, before
Administrative Law Judge (ALJ) Trina Moorand the ALJ issued an unfavorable decision on
November 21, 2017. (Tr. 16-25). Vocational Expert (VE) Stephanie Archer appeared at the
hearing. (Tr. 16). The Appeals Council deniediew making the ALJ’s decision the final
decision of the Commissmer. (Tr. 1-3).

Torie B. last met the insured status requirets®f the Social Security Act on June 30,

1 To protect privacy, the plaintiff's fuhame will not be used in this Order.
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2016. (Tr. 18). At step one of the five-segguential analysis faletermining whether an
individual is disabled, the ALbtind that Torie B. had not engalge substantial gainful activity
during the period from her alleged onset datAudust 17, 2013 through her date last insured of
June 30, 2016. (Tr. 18).

At step two, the ALJ determined that ToBehad the following severe impairments:
chronic hypertension, cardiaolaythmia, breast cancer/ductarcinoma in situ (DCIS),
fibrocystic breast disease/breast fibroadenoma, asthma, degengistidesease of the lumbar
spine, and obesity. (Tr. 18). The ALJ found titet above medically determinable impairments
significantly limited Torie B.’s ability to pgorm basic work activities. (Tr. 18).

Torie B. also alleged disability due to leronic migraines and insomnia with observed
sleep apnea. (Tr. 18). However, the ALJ inadidahat Torie B.’s migraines and insomnia were
well-controlled and caused no more than a mihiimatation on her ability to engage in basic
work activities. (Tr. 19). Furthermore, the Aldtermined that Torie B.’s anxiety did not cause
more than a minimal limitation on hability to engage in basic woactivities. (Tr. 19). The
ALJ found that Torie B. experienced mlichitations in understanding, remembering, or
applying information; a mild lintation interacting withothers; mild limitations concentrating,
persisting, or maintaining pace; and no limitatiadapting or managing herself. (Tr. 19). The
ALJ concluded that because Torie B.’s anxietyseal no more than a mild limitation in any of
the functional areas it was non-severe. (Tr. 19).

At step three, the ALJ concluded thatriedB. did not have an impairment or
combination of impairments that met or medicatualed the severityf one of the listed
impairments in 20 CFR Part 404, Subpart P, Apipel. (Tr. 20). The ALJ indicated that no

treating physician or examinimgysician indicated diagnostic fimdjs that satisfied any listed



impairment. (Tr. 20). The ALJ also considefiaitie B.’s obesity in conjunction with her severe
impairments. (Tr. 20). However, the ALJ deteredrithat none of the listings were met. (Tr.
20).

After consideration of the ére record, the ALJ then assessed Torie B.’s residual

functional capacity (RFC) as follows:

[T]he claimant has the residuairfctional capacity to perform light

work as defined in 20 CFR 404.1567(b) with: occasional reaching

with the right upper extremityno overhead reaching; never

climbing ladders, ropes, or scaffolds; occasionally climbing ramps

and stairs; utilizing a hand heldssistive device for walking;

occasional stooping, crouching, kheg, crawling; and avoiding

concentrated exposure to pulmonaritants such as fumes, odors,

dusts, and gases.
(Tr. 20). The ALJ explained that considering Torie B.’s sgptoms she followed a two-step
process. (Tr.21). First, she determined Wweethere was an underlying medically determinable
physical or mental impairment that was shdwra medically acceptable clinical or laboratory
diagnostic technique that reasblyacould be expected to pitaoce Torie B.’s pain or other
symptoms. (Tr. 21). Then she evaluated thenisity, persistence, and limiting effects of the
symptoms to determine the extent to whiakythmited Torie B.’s functioning. (Tr. 21).

After considering the evidence, the Alolihd that Torie B.’s medically determinable
impairments reasonably could be expectegrtmluce her alleged symptoms. (Tr. 21).
However, her statements concerning the intensity, persistence, and limiting effects of her
symptoms were not entirely consistent wtie medical evidence and other evidence in the
record. (Tr. 21). The ALJ aggied little weight to the opiniord the State agency medical
consultants, treating physici&r. Okechi Nwabara, M.D., arttle third-party function report

submitted by Torie B.’s brother. (Tr. 23).

At step four, the ALJ found that Torie B. svanable to perform any past relevant work.



(Tr. 23). Considering Torie B.'age, education, work experieneed RFC, the ALJ determined
that there were jobs in the national econonat #ihe could perfornncluding rental clerk
(52,000 jobs nationally) arehndwich board carrier (1,300 jobgiaaally). (Tr. 24). The ALJ
found that Torie B. had not been under a disgbiis defined in the Social Security Act, from
August 17, 2013 through June 30, 2016. (Tr. 24).
Discussion

The standard for judicial review of an ALJiading that a claimant is not disabled within
the meaning of the Social Security Act is limiteca determination of whether those findings are
supported by substantial evidene® U.S.C. § 405(g) (“The findings of the Commissioner of
Social Security, as to any fact, if supportedsbpstantial evidence, alhbe conclusive.”);
Moore v. Colvin 743 F.3d 1118, 1120-21 (7th Cir. 201B#tes v. Colvin736 F.3d 1093, 1097
(7th Cir. 2013) (“We will uphold the Commissier’s final decision if the ALJ applied the
correct legal standards and supported her decithnsubstantial evidence.”). Courts have
defined substantial evidence as “such relevant evidence as a reasonable mind might accept to
support such a conclusionRichardson v. Perales#02 U.S. 389, 401, 91 S. Ct. 1420, 1427, 28
L. Ed. 2d 852 (1972) (quotingonsol. Edison Co. v. NLRB305 U.S. 197, 229, 59 S. Ct. 206,
217, 83 L. Ed. 2d 140 (1938)ke Bates 736 F.3d at 1098. A court must affirm an ALJ’s
decision if the ALJ supported her findings wéhbstantial evidence aifdhere have been no
errors of law.Roddy v. Astrug705 F.3d 631, 636 (7th Cir. 2013) (citations omitted). However,
“the decision cannot stand if itdes evidentiary support or an adetpudiscussion of the issues.”
Lopez ex rel Lopez v. BarnharB36 F.3d 535, 539 (7th Cir. 2003).

Disability insuranceébenefitsare available only to thosedividuals who can establish

“disability” under the termsf the Social Security Act. Tha#aimant must show that she is



unable “to engage in any substantial gainfuivitytby reason of any medically determinable
physical or mental impairment which can be expedo result in death or which has lasted or
can be expected to last for a contins period of not less than 12 month42'U.S.C.
§423(d)(1)(A). The Social Security regulations enumertite five-step sequential evaluation to
be followed when determining whether a claimaas met the burden of eklighing disability.

20 C.F.R. 8404.1520. The ALJ first considers whetheretlslaimant is presently employed and
“doing . . . substantial gainful activity.20 C.F.R. § 404.1520(b). If she is, the claimant is not
disabled and the evaluation process is oveshéfis not, the ALJ next addresses whether the
claimant has a severe impairment or corabon of impairments that “significantly

limits . . . physical or mental aliif to do basic work activities.’20 C.F.R. § 404.1520(c); see
Williams v. Colvin 757 F.3d 610, 613 (7th Cir. 2014) (disdngghat the ALJ must consider the
combined effects of the claimant’s impairment§hird, the ALJ determines whether that severe
impairment meets any of the impairments listed in the regulatih€.F.R. § 401, pt. 404,

subpt. P, app. 1. If it does, then the impairment is acknowledged by the Commissioner to be
conclusively disabling. However, if the impaient does not so limit the claimant’s remaining
capabilities, the ALJ reviewsettlaimant's “residual functional capacity” and the physical and
mental demands of her past work. If, at thisrth step, the claimant can perform her past
relevant work, she will be found not disablezll C.F.R. § 404.1520(e). However, if the

claimant shows that her impairment is so severestigis unable to engageher past relevant
work, then the burden of proof shifts to the Cassioner to establish thte claimant, in light

of her age, education, job exparce, and functional capacitywmrk, is capable of performing
other work and that such woekists in the national economy2 U.S.C. § 423(d)(2); 20 C.F.R.

§ 404.1520(f); see Biestek v. Berryhill, 139 S. Ct. 1148 (2019) (uporetkisability benefits



applicant’s request, vocational expert's refftisgrovide the private market-survey data
underlying her opinion regardingh) availability does not catedoally preclude the expert's
testimony from counting as “substantial evidehbut, instead, the inquiry is case-by-case).

Torie B. has requested that the court revirseALJ’s decision and award benefits, or in
the alternative, remand this matter for additional proceedings. In her appeal, Torie B. has argued
that the ALJ’s RFC was not sad upon substantial evidence.

Torie B. contends that the ALJ's RFC findiwas not supported by substantial evidence
because the ALJ improperly weighed the mabopinion evidence, did not consider the
combined effects of her impairments, and didproperly consider hesubjective allegations
pursuant to SSR 16-3p. “The RFC is an assedsofievhat work-relate@ctivities the claimant
can perform despite his limitationsYoung v. Barnhart 362 F.3d 995, 1000 (7th Cir. 2004);
see 20 C.F.R. §404.1545(a)(1) (“Your residual functional capagiis the most you can still do
despite your limitations.”); SSR 96-8p, at *2 (“RFCais administrative assessment of the extent
to which an individual’s medically determinabhepairment(s), including any related symptoms,
such as pain, may cause physical or mental liroitator restrictions that may affect his or her
capacity to do work-related physical and meatilvities.”). The RFC is based upon medical
evidence—including statements from medicalrses about what the claimant still can do—as
well as “other evidence, sues testimony by the claimant lois friends and family.”Craft v.
Astrue,539 F.3d 668, 676 (7th Cir. 20020 C.F.R. § 404.1545(a)(3).

SSR 96-8p explains how an ALJ should assedaimant’'s RFC at stegfour and five of
the sequential evaluation. In a sectiontladj “Narrative Discussion Requirements,” SSR 96-
8p specifically spells out what is needed inAlid’s RFC analysis. This section of the Ruling

provides:



The RFC assessment must include matave discussion describing how the

evidence supports each conclusion, citing specific medical facts (e.g.,

laboratory findings) and nonmedicadvidence (e.g., dg activities,

observations). In assessing RFC, the adjudicator must discuss the

individual’'s ability to perform sustaidework activities in an ordinary work

setting on a regular and continuingsisa(i.e., 8 hours a day, for 5 days a

week, or an equivalent work scheelyland describe the maximum amount

of each work-related acity the individual ca perform based on the

evidence available in the case recoftie adjudicator must also explain how

any material inconsistencies or ambigstin the evidence in the case record

were considered and resolved.
SSR 96-8p (footnote omitted). Thus, as explimethis section of the Ruling, there is a
difference between what the ALJ must contempdaid what she must articulate in her written
decision. “The ALJ is not required to addyevery piece of evidence or testimony presented,
but he must provide a ‘lacal bridge’ between the &lence and his conclusionsGetch v.
Astrue 539 F.3d 473, 480 (7th Cir. 2008) (quotigtifford v. Apfel, 227 F.3d 863, 872 (7th Cir.
2000));see Moore v. Colvin 743 F.3d 1118, 1123 (7th Cir. 2014). Although the ALJ does not
need to discuss every piece of evidence, sheatagnore evidence that undermines her ultimate
conclusions.Moore, 743 F.3d at 1123 (“The ALJ must cooifit the evidence that does not
support his conclusion and explain whgttevidence was jected.”) (citingTerry v. Astrue 580
F.3d 471, 477 (7th Cir. 2009yles v. Astrue582 F.3d 672, 678 (7th Cir. 200®nett v.
Astrue, 676 F.3d 586, 592 (7th Cir. 2012)). “A deorsithat lacks adequate discussion of the
issues will be remandedMoore, 743 F.3d at 1121.

First, Torie B. has argued that the ALJ imyperly rejected the opions of her treating

physician, Dr. Okechi Nwabara. A treating source’simpi is entitled to controlling weight if
the “opinion on the issue(s) of the nature aaderity of [the claimant’s] impairment(s) is

well-supported by medically acceptable clinicatldaboratory diagnostic techniques and is not

inconsistent with the other suhbatial evidence” in the recor®0 C.F.R. § 404.1527(c)(2); see



Bates v. Colvin736 F.3d 1093, 1099 (7th Cir. 201Bynzio v. Astrue630 F.3d 704, 710 (7th
Cir. 2011);Schmidt v. Astrue496 F.3d 833, 842 (7th Cir. 2007). The ALJ must minimally
articulate her reasons for creditingrejecting evidencef disability. Clifford v. Apfel, 227 F.3d
863, 870 (7th Cir. 2000) (quotirBgivally v. Sullivan 966 F.2d 1070, 1076 (7th Cir. 1992)).
“[O]nce well-supported contradicting evedce is introduced, the treating physician’s
evidence is no longer entitled ¢ontrolling weight’ and beaoes just one more piece of
evidence for the ALJ to considerBates 736 F.3d at 1100. Contrailj weight need not be
given when a physician’s opinions are inconsistgtit his treatment notes or are contradicted
by substantial evidence in the recordluing the claimant’s own testimonychmidt 496
F.3d at 842 (“An ALJ thus may discount a treating physician’s medical opinion if the opinion is
inconsistent with the opinioof a consulting physician or when the treating physician’s opinion
is internally inconsistent, as long as he minimaltgculates his reasons for crediting or rejecting
evidence of disability.”)see, e.g., Latkowski v. Barnhart 93 F. App’x 963, 970-71 (7th Cir.
2004);Jacoby v. Barnhart93 F. App’x 939, 942 (7th Cir. 2004).

An ALJ first must determine whether ttreating source’s opinion is entitled to
controlling weight in consideratn of supportability and consistgnwith the record. If the ALJ
finds the opinion is lacking in ter of these aspects, the Amiist proceed to step two, where
she applies the checklist of factors articulated0 C.F.R. § 404.1527. The ALJ must use these
factors to determine exactly what weight to assmthe opinion. Thes®ctors are set forth in
20 C.F.R. §404.1527(c)(1)-(5) and include: 1) the length tfe treatment relationship and the
frequency of examination; 2) the naturelaxtent of the treatment relationship; 3)
supportability; 4) consistency with the recordeashole; and 5) whethé¢he treating physician

was a specialist in the relevaarea. The court acknowledgeattn ALJ need not explicitly



mention every factor, so long her decision shows that she “wasare of and considered many
of the factors.”Schreiber v. Colvin519 F. App’x 951, 959 (7th Cir. 2013).

The ALJ found that Dr. Nwabara’s opinions were “simply not supported by the evidence
of record.” (Tr. 23). First, the ALJ statedaththe diagnostic imagingné testing of Torie B.’s
heart, lungs, and back were all relatively benitjext, the ALJ indicatethat it appeared that
Torie B.’s breast cancer was tred successfully. Third, the Alconcluded that Torie B.’s
physical examinations were essentially nornkdhally, the ALJ noted that Torie B. routinely
denied any symptoms related to her impairmeifitee ALJ also indicated that the determination
of disability was reserved for the CommissionEor those reasorthe ALJ assigned little
weight to the opinionsf Dr. Nwabara.

The ALJ in discussing what weight she assijto Dr. Nwabara’s opinions used rather
broad descriptions like the diagnostic imaggand testing was “relatively benign”, “appears
[Torie B’s] breast cancer wasiccessfully treated”, and her physical examination were
“essentially normal”. (Tr. 23). Furthermotbe ALJ cited entire exhits containing hundreds
of pages of medical evidence. (Tr. 23, citibxhibits 4F; 5F; 7F; 12FL4F; 45F; 31F; 2F-13F;
10F-13F; 15F; 16F; 19F-21F; 2481F; 40F; 41F; 2F-5F; 7F-13F; 15F; 16F; 21F; 31F; 40F;
41F). In support of the ALJ’s decision, ther@missioner has cited gpecific pages of the
Exhibits. However, the court is limited onlyttee reasons provided the ALJ’s decision. The
court cannot assume that the ALJ relied on the gastof the record cited by the Commissioner.

The parties have agreed tlia¢ medical evidence in th@stant matter was extensive,
spanning over 1,891 pages. The court recognizeathaxtensive medical record, such as this
one, may produce some evidence that suppa@taitd’s decision and some that does not.

Therefore, the ALJ erred by failirig articulate her analysis ofdalevidence allowing the court to



trace her path of reasonin§ee Diaz v. Chater55 F.3d 300, 307—-08 (7th Cir. 1995) (The ALJ
“must articulate, at some minimum level, his gs@& of the evidence to allow the appellate court
to trace the path of his reasoningand] [a]Jn ALJ's failure to cons@t an entire line of evidence
falls below the minimal level of articulationgeired.”) (citations omitted). Although medical
evidence “may be discounted ifistinternally inconsistent or aonsistent with other evidence,”
Knight v. Chater 55 F.3d 309, 314 (7th Cir. 1995) (citi@f C.F.R. § 404.1527(c)) (other
citations omitted), the ALJ “must provide adical bridge’ between the evidence and [her]
conclusions.”O'Connor-Spinner v. Astrue627 F.3d 614, 618 (7th Cir. 2010). Because the
ALJ has cited to extensive amounts of evidenageimeral, the court isnable to discern the
specific basis for her decision. Accordinglye ALJ has failed to give good reasons for
declining to give Dr. Nwabara@pinions controlling weight.

Moreover, Torie B. has argued that the Alnpermissibly “played doctor” by giving all
the medical opinions little wght and arguably leaving no medi opinion to rely upon as
evidence for the RFC finding. The ALJ assigned littkght to the opinios of Dr. Nwabara,
the State agency medical consultants, and ihdplarty function reportompleted by Torie B.’s
brother. The ALJ indicated that the State agermrsultants’ opinions were entitled to little
weight because evidence was submitted af@r tpinions were given(Tr. 22). Thus, the
agency consultants did not have thenefit of reviewinghe entire record. Furthermore, the ALJ
found that Torie B.’s brother was not an “accefganedical source” and that there was “simply
insufficient evidence to supportsheéontentions.” (Tr. 23).

A determination of a claimant’'s RFC isyatter, not for the treating or examining
physicians, but for the ALJ alondhomas v. Colvin745 F.3d 802, 808 (7th Cir. 2014).

However, the court cannot determine th@lenrtiary basis on which the ALJ based her

10



determination of Torie B.’s work-related abyjlior determine how the ALJ reached her decision
regarding the RFCSee Rhode v. Saul2019 WL 3928712, at *2 (N.D. Ind. 2019) (“The ALJ

did not identifyany medical opinion to which he gave more than little weight, leaving the Court
completely unable to determine the medmgihion evidence on which the ALJ based his
determination of Plaintiff’'s work-related abilibr determine how the ALJ reached his decision
regarding Plaintiff's RFC.”). Although the ALaddressed the medical evidence throughout her
decision, she has failed to build gilcal bridge in this case raig concerns that she substituted
her own medical judgment for that of the yireating physician opinion she discussé&de,

e.g., Blakes v. Barnhart 331 F.3d 565, 570 (7th Cir. 2003) (warning ALJs to avoid the
temptation of playing doctor and advigiALJs to rely on expert opiniong}phan v. Chater98
F.3d 966, 970 (7th Cir. 1996) (explaining tidt)s must avoid making their own medical
findings). The ALJ was required to rely ondiwal experts rather than “determining the
significance of particular mechl findings [herself].”Moon v. Colvin 763 F.3d 718, 722 (7th

Cir. 2014).

Next, Torie B. has argued that the ALJ did not properly considlef her impairments in
formulating the RFC. The ALJ should considerimalbairments, even if they are non-severe, in
the RFC analysisSee 20 C.F.R. § 404.1545(a)(1) (“We will assess your residual functional
capacity based aall the relevant evidence in your caseard.”) (emphasis added). Moreover,
even if “the non-severe impairments may not haveffect on the claimant’'s RFC ultimately,
the ALJ [is] required to explain why.Denton v. Astrue596 F.3d 419, 423 (7th Cir. 2010).

Torie B. contends that the ALJ found tihar hypertension was a severe impairment but
failed to explain how the limitations in tfRFC accounted for that severe impairment.

Moreover, Torie B. asserts that the ALJ did oconsider the effectsf her headaches and

11



insomnia, in combination with all her impairmgnin determining the RFC. The ALJ found that
Torie B.’s chronic migraines and insomnia waot severe impairments because they were well-
controlled and caused no more than a mininmaitdition. (Tr. 19). The ALJ’s decision stated,
“the undersigned has considetmedically determinable impairments, in combination, when
assessing the claimant’s msal functional capacity and when determining whether her
impairments met or medically equaled a listed impant.” (Tr. 19). However, other than
providing a summary of the extéws medical record, the ALJ did not discuss what evidence she
relied on in support of the RFC finding.

Finally, Torie B. has argued that the ALd diot provide a cohené analysis under SSR
16-3p. An ALJ’s evaluation of subjective symmi®will be upheld unless it is patently wrong.
Shideler v. Astrue688 F.3d 306, 310-11 (7th Cir. 2012). Nekeless, an ALJ must explain her
evaluation with specific reasotizat are supporteloly the record.Pepper v. Colvin712 F.3d
351, 367 (7th Cir. 2013). The ALJ must weigh trerolnt’s subjective complaints, the relevant
objective medical evidence, and any other evidentkeotlaimant's daily activities, the location,
duration, frequency, and intensiy pain or other symptomgactors that pecipitate and
aggravate the symptoms, the type, dosage, efeawss, and side effed@bmedications, and any
other measures the claimant takes to relieve sympt&ee20 C.F.R. § 404.1529(c)(3).

The ALJ stated that Torie B.’s medicallytdeminable impairments reasonably could be
expected to cause the alleged symptoms, “hewekie claimant's statements concerning the
intensity, persistence, and limiting effects of thegmptoms are not entirely consistent with the
medical evidence and other evidemté¢he record for the reasoasplained in the decision.” (Tr.
21). Nowhere in the ALJ’s decision does skpl@in the reasons for not crediting Torie B.’s

allegations. Rather, the decision consists refcétation of Torie B.’s allegations, followed by

12



the above statement, then concludes with a temitaf the medical evidence. (Tr. 21-22). On
remand, the ALJ should perform the required ysialunder SSR 16-3p. Accordingly, the RFC
was not supported by substantial éride and remand is appropriate.

Torie B. has requested that the court renmfan@n award of benefits. An award of
benefits is appropriate “only &ll factual issues involved inghentittiement determination have
been resolved and the resulting record suppotisone conclusion—that the applicant qualifies
for disability benefits.”Allord v. Astrue 631 F.3d 411, 415 (7th Cir. 2011). The Seventh
Circuit has held that when an ALJ’s deoisiis not supported by substantial evidence, the
appropriate remedy is to remand for furthevgqaredings unless the evidence before the court
compels an award of benefitBriscoe v. Barnhart 425 F.3d 345, 355 (7th Cir. 2005). The
record here does not wartaan award of benefits

Based on the foregoing reasons, deeision of the CommissionerREM ANDED for
further proceedings congént with this order.

ENTERED this 1st day of November, 2019.

/s/ Andrew P. Rodovich
United States Magistrate Judge
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