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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

LASUNDRA NORMAN a/k/a Lasandra
Norman,

Plaintiff,
V. CAUSE NO.: 2:19-CV-365-TLS-JEM
NIPSCO and AMERICAN WATER,

Defendants.

OPINION AND ORDER

Lasundra Norman also known as LasarMivaman, a Plaintiff proceeding without
counsel, filed a Complaint [ECF No. 1] agaibefendants NIPSCO ammerican Water. She
also filed a Motion to Proceed In Forma Paupg(SF No. 2]. For the reasons set forth below,
the Plaintiff's Motion is DENIED. The Plaiiif’'s Complaint is DISMISSED pursuant to 28
U.S.C. § 1915(e)(2)(B)(ii), and &htiff is GRANTED additionatime to amend her Complaint,
accompanied either by the statutory filing fee mother Motion to Proceed In Forma Pauperis. If
Plaintiff fails to amend her Complaint withihe time allowed, the Clerk of Court will be
directed to close this case hatut further notice to Plaintiff.

DISCUSSION

Ordinarily, a plaintiff mst pay a statutory filing fee toibg an action in federal court. 28
U.S.C. § 1914(a). However, the federal imfa pauperis statute, 28 U.S.C. § 1915, provides
indigent litigants an opportunity for meaningadcess to the federal courts despite their inability
to pay the costs and feessaciated with that acce$ee Neitzke v. William490 U.S. 319, 324
(1989) (“The federah forma pauperistatute, enacted in 1892 and presently codified as 28

U.S.C. § 1915, is designed to eresthat indigent litigants havaeaningful access to the federal
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courts.”). To authore a litigant to proceed forma pauperis, a court must make two
determinations: first, whether the litigant isalte to pay the costs of commencing the action, 28
U.S.C. § 1915(a)(1); and secomdhether the action is frivolous amalicious, fails to state a

claim upon which relief may be granted, or seslonetary relief agaiha defendant who is
immune from such reliefd. § 1915(e)(2)(B).

Under the first inquiry, an indigent parnay commence an action in federal court,
without prepayment of costs afeks, upon submission of an affuitaasserting an inability “to
pay such fees or give security therefdd.”§ 1915(a). Here, the Prdiff's motion establishes
that she is unable to prepay the filing fee.

The inquiry does not end there, howeverassessing whether a pitff may proceed in
forma pauperis, a court must look to the sufficienf the complaint to determine whether it can
be construed as stating a claim Wehich relief can be granted seeks monetary relief against a
defendant who is immune from such relief.§ 1915(e)(2)(B). Districtourts have the power
under 8§ 1915(e)(2)(B) to screeamplaints even before s&® of the complaint on the
defendants and must dismiss the conmplid it fails to state a claimRowe v. Shaké 96 F.3d
778, 783 (7th Cir. 1999). Courts apply the same standard under § 1915(¢e)(2)(B) as when
addressing a motion to dismiss under FaldRule of Civil Procedure 12(b)(&)uevano v. Wal-
Mart Stores, InG.722 F.3d 1014, 1018, 1027 (7th Cir. 2013).

To state a claim under the federal notice pglegdtandard, a comptd must set forth a
“short and plain statement of the claim showing thatpleader is entitled to relief.” Fed. R. Civ.
P. 8(a)(2). The complaint must “contain suffidiésctual matter, accepted as true, to ‘state a
claim to relief that is plausible on its faceAshcroft v. Igbal556 U.S. 662, 678 (2009) (quoting

Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)). In rewing the complaint, a court



accepts all well-pleaded facts as true and dedireasonable inferences in favor of the non-
moving party.Tobey v. Chibuco®890 F.3d 634, 645 (7th Cir. 2018).

In her Complaint, Plaintiff alleges that skébringing a class actioRlaintiff then alleges
that she is a “forced stakeholder/customerthia utilities NIPSCO and American Water because
they bill her monthly and she has been payiagbill on time for more than ten years. She
alleges that these bills cause stress. Plaintiff alleges that, if she and others, mainly in Gary,
Indiana, are unable to pay their utility bills, flBedants send “threatening letters with specific
date and times on when they will violate my py rights by turning my utilities off from the
streets.” Compl. 2. And, Plaifiitalleges that the utility “billsan start to go up very fastd.

She further alleges that Defemtishave not fixed up neighborhoo&aintiff states that she
would prefer to pay the government for heritigis. Plaintiff askghat all disconnections
scheduled for NIPSCO and American Water spsuded and that all billing be suspended as
well. Plaintiff further seeks, obehalf of all residents, a “flutefund” for all money paid on
NIPSCO and American Water accounts becausbilisavere for basic essentials of liel.
Finally, Plaintiff alleges that American Watershdlegally” turned dowrnthe water pressure in
her house “because of a $60.00 bill.” Compl. p. 3.

It appears that Plaintif§ bringing a claim under 42 UG. § 1983 for a violation of
constitutional rights. “In ordeo state a claim under § 1983 aipliff must allege: (1) that
defendants deprived [her] of a federal constindlaight; and (2) that the defendants acted under
color of state law.'Savory v. Lyons469 F.3d 667, 670 (7th Cir. 200®)efendants in this case,
NIPSCO and American Water, are private compaiied,Plaintiff has not alleged any facts that
these private companies wereiagtunder color of state law ar concert with a state act@ee

Rodriguez v. Plymouth Ambulance Sebv.7 F.3d 816, 822 (7th Cir. 2009) (“When a plaintiff



brings a section 1983 claim against a defendduat i not a government official or employee,
the plaintiff must show that the privatatity acted under calmf state law.”);,Johnson v.
Dossey515 F.3d 778, 782 (7th Cir. 2008) (recognizing thativate actor may be held liable
under § 1983 if that privatactor conspired with a state adtwiolate the plaitiff's civil or
constitutional rights). Nor are the Defendastite actors merely because they are highly
regulated by state laeeManhattan Cmty. Access Corp. v. HalletB9 S. Ct. 1921, 1926,
1932 (2019) (recognizing that, under the state-action doctrine, “a private entity may be
considered a state actor when it exercises diumiraditionally exclugsely reserved to the
State™ but also recognizing thdhe ‘fact that a business isilgject to state regulation does not
by itself convert its action intthat of the State™ (quotingackson v. Metro. Edison G@.19
U.S. 345, 352, 350 (1974)RRendell-Baker v. Koh57 U.S. 830, 841 (1982) (same). Because
Plaintiff has not shown that Bendants were acting under colorsvéte law, Plaintiff cannot
state a claim for a § 1983 violation, and the Court dismisses Plaintiff's 8§ 1983 claims.
Reading the pro se Complalitierally, Plaintiff may alsdoe bringing state law claims.
To the extent that Plaintiff is challenging ttheconnection of her utilitgervices, the procedure
for a public utility customer to resolve sualdispute with the publiatility is governed by
Indiana regulationsSeel70 Ind. Admin. Code 4-1-16, 6-1-IBhe procedure for appealing the
resolution of such a dispute withe utility is also governed bdpndiana regulations, which allow
the customer to file an informal complaint widtbnsumer affairs, the consumer to request a
subsequent review by tlirector of consumer affairs, andmsumer affairs to refer a complaint
to the Indiana Utility Rgulatory Commission (IURC})eel70 Ind. Admin. Code 16-1-5; 170
Ind. Admin. Code 6-1-16(c) (addressing disconmectf water utility services (citing 170 Ind.

Admin. Code 16-1-5)); 170 Ind\dmin. Code 4-1-16(cjaddressing discomation of electric



utility services (citing 170 Ind. Admin. Code 165)). Review of IURC decisions is made by
appeal to the Indiana Court of Appedgelnd. Code § 8-1-3-1.

To the extent that Plaintiff is contestingettates charged by Defemds, utility rates are
regulated by the IURC, and, again, review of {blBC’s orders takes place in the Indiana Court
of Appeals.See NIPSCO Indus. Grp. v. N. Ind. Pub. Serv, 25 N.E.3d 617, 619-20, 623,
623 n. 9 (Ind. 2019) (providing a basic explanatioha# utility rates arset in Indiana (citing
NIPSCO Indus. Grp. v. N. Ind. Pub. Serv.,d®0 N.E.3d 234, 238-39 (Ind. 2018); Ind. Code
§ 8-1-3-1;Hamilton Se. Utils., Inc. v. Ind. Util. Regulatory Comp01 N.E.3d 229, 232 (Ind.
2018)));see alsdnd. Code § 8-1-2-54 (empowering the IURC to investigate a complaint made
against a public uitly); Ind. Code § 8-1-3-1 fpviding that an appe&lom an IURC decision is
made to the Indiana Court of Appeals); Ind. C8d&1-3-7 (governing judial determination of
appeals of IURC decisions, remand of proceedings, and injunctigndges v. Veolia Water
Indianapolis, LLC 978 N.E.2d 447, 453-54 (Ind. Ct. App. 20{&}plaining that, because the
IURC has exclusive jurisdiction over an attacktlo@ validity or application of a utility’s
approved rate, courts do not have jurisdictiotil administrative remedies have been
exhausted)N. Ind. Pub. Serv. Co. v. Dozj&74 N.E.2d 977, 983-86 (Ind. Ct. App. 1996)
(discussing the IURC's exclusive jurisdiction to determine certain matters).

Plaintiff may also be attentipg to bring an Indiana common law breach of contract
claim or a statutory negligence per se cléoma violation of Indana law regarding the
regulation of public utilitiesSee, e.gSimstad v. Scheuause No. 2:07-CV-407, 2010 WL
3894017, at *21 (N.D. Ind. Sept. 30, 2010) (ackremlging that Indiana courts recognize
negligence actions for statutory violations @odsidering whether thaaintiff had stated a

claim for negligence pese against NIPSCO (quotifdo v. Pennington875 N.E.2d 208, 212



(Ind. 2007))). The Court’s original subject matteigdiction over any state law claims must be
premised on diversity jurisdiction under 28 U.S§C1.332. Diversity jurisdiction exists when the
parties to an action on each sate citizens of different statesitivno defendant a citizen of the
same state as any plaintiff, and the amount in controversy exceeds $880008 1332(a)(1).

It is not clear from the allegations of the Complaint whether Plaintiff and Defendants are of
diverse citizenship. Regardless, the amougbimtroversy requirement of $75,000 is not met.
Plaintiff alleges that American Water turned dotlhie water pressure in response to an unpaid
water bill in the amount of $60. It also appeaet Plaintiff's combined utility bills for a ten-
year period would not reach the minimumamt in controversy. Because the amount in
controversy is not met, the Court lacks ora subject matter jusdiction under 28 U.S.C.

§ 1332 over any state law alag against Defendants.

Nevertheless, the Court has supplementadiction over state law claims under 28
U.S.C. 8§ 1367 based on the Court’s original judsdn to hear the federal constitutional claims.
However, because the Court is dismissing the fédtians for failure to state a claim, the Court
declines to exercise its supplemernuaisdiction over the state law clainfsee28 U.S.C.

8 1367(c)(3).

Accordingly, Plaintiff's request to proceedthout prepayment of fees is denied, and the
Complaint is dismissed pursuant to 28 U.S.@985(e)(2)(B)(ii). The Court grants Plaintiff until
December 8, 2019, to file an amended compl&eé Luevany22 F.3d at 1022 (stating that a
litigant proceeding under the inrfoa pauperis statute has the same right to amend a complaint
as fee-paying plaintiffs havelny amended complaint must cubee deficiencies identified in
this Opinion. Along with an amended complaikaintiff must alsdile a new Motion to

Proceed In Forma Pauperis. If Plaintiff does not file an amended complaint by December 8,



2019, the Court will direct the Clerk of Courtdlmse this case. If Plaintiff does not file an
amended complaint and the case is closed, Rfaspermitted to pursue her claims in state
court because the Court has destirio exercise jurisdiction ovére state law claims under 28
U.S.C. 8§ 1367(c)(3)See Doe-2 v. McLean Cnty. Unit Dist. No. 5 Bd. of P§83 F.3d 507, 513
(7th Cir. 2010) (explaining that when a distrtourt dismisses the federal claim conferring
original jurisdiction before triathe court may relinquish sulgmental jurisdiction over any
state law claims under § 1367(c)(3)).
CONCLUSION

Based on the foregoing, the Court DENIESiRtiff’'s Motion to Proceed In Forma
Pauperis [ECF No. 2] and DISMISSES without pdige the Complaint [ECNo. 1] pursuant to
28 U.S.C. § 1915(e)(2)(B)(ii). Thelaintiff’'s Motion for an Emergency Hearing [ECF No. 3] is
DENIED without prejudice amoot. Plaintiff is granted ufp and including December 8, 2019,
to file an amended complaint as well as either a new Motion to Proceed In Forma Pauperis or the
filing fee. Plaintiff is cautione that, if she does not respomyglthe December 8, 2019 deadline,
the Court will direct the Clerk afourt to close this case Wwaut further notice and the Court
will relinquish jurisdictionover any state law claints.

SO ORDERED on November 8, 2019.

s/ Theresa L. Springmann

(HIEF JUDGE THERESA L. SPRINGMANN
UNITEDSTATESDISTRICT COURT

1 The Court notes that Plaintiff LaSandra Norman has filedragépro se complaints withis Court as of the date
of this Opinion and Order: 2:11-CV-97-RL; 2:12-CV-210-JTM; 2:16-CV-113-RLM; 2:17-CVRILE2:18-CV-
204-PPS; 2:19-CV-365LS; 2:19-CV-372-TLS.



