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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

MICHAEL LISNEK and 31417 )

PROPERTIES LLC, an Indiana )

Limited Liability Corporation, and )

PAXSON PROPERTIES LLP, an )

Indiana Limited Liability Partnership, )
Plaintiffs,

)
)
V. ) CAUSE NO.: 2:20-CV-20-PPS-JPK
)
LAW OFFICE OF MARCO A. )
MOLINA and MARCO A. MOLINA, )
Defendants. )

OPINION AND ORDER

This matter is before thea@rt on Plaintiffs’ Motion for Aternative Service of Process
[DE 28], filed on November 12020. The motion requests leaegeserve Defendants Marco A.
Molina and the Law Office of Marco A. Molinaitl Plaintiffs’ Amended Complaint [DE 16] and
alias summonses by alternative means, namegufae mail,” certified mailand email, directed
to the addresses stated in the motion. Forgheans explained below aiitiff's motion [DE 28]
is GRANTED IN PART AND DENIED IN PART taallow Plaintiffs to serve their Amended
Complaint and alias summonses by first class mail, certified mail, and email, directed to the
addresses stated in the motion as requesteddadlition to leaving @pies of the Amended
Complaint and alias summonsesta residential and business agklres stated in the motion, as
allowed in the Indiana Rules of Tri@rocedure and Indiana case law.

DISCUSSION

Plaintiffs originally filed ths action on January 15, 2020, atisg a claim for professional
negligence against both Defendants. (ECF NoReturns of service filed on March 16, 2020,

indicate personal service on bdefendants at the busiss address for the Law Office of Marco
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A. Molina, which is alleged tbe a sole proprietorshidd( at § 7; ECF Nos. 5-6; ECF No. 16 at

1 7). Default was then entered against botfeBaants on April 15, 2020, when neither Defendant
answered or appeared. (ECF Nos. 7-8). Afterisgetkvo extensions of time to file a motion for
default judgment, Plaintiffsthen sought and obtained leate amend their complaint,

adding claims for breach of fiduciary dutytaahey deceit, constrtice fraud, and conversion
against both Defendants. (ECF Nos. 9-16). T®eurt thereafter graed Plaintiffs until
December 14, 2020, to serve their Amended Complaint and alias summonses on both Defendants.
(ECF No. 27).

The instant motion explains that Plaintiffeve attempted without success to serve
Defendants personally with the Amended Complaimd alias summonses at the same business
address for the Law Office of Marco A. Molinghere Defendants were previously served, and
have also made several unsuccessful attempmffdot personal service at a residential address
obtained for Defendarlarco A. Molina. (ECF No. 28, | 8-18ee also ECF Nos. 25-26).
Plaintiffs also explain that 8y have been unable to determine any other addresses where
Defendants might be found.d( at § 11). Accordingly, as Fed. Riv. P. 4(e)(1) provides for
service in this case under Indiana state law, Hisiseek leave to seevDefendants under Indiana
Trial Rule 4.14, which allows for alternativergiee under special ordaf court. Specifically,
Plaintiffs seek leave to senizefendants by “regular” and cergfi mail at the residential and
business addresses for Defenddisted in the motion, as well adectronic servie to the last
known email address previously used to camivate with Defendants. (ECF No. 28, 1 14).

In addition to Indiana Trial Rule 4.14’s allowance of service by special order of court,
Indiana Trial Rule 4.1 further provides thsgrvice “may be made upon an individual” by,

among other means, “leaving apgoof the summons and comjpiaiat his dwelling place or
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usual place of abode” and then mailing a copthefsummons and complaint to his last known
address by first class mail. Indeaocase law indicates that a spteprietorship may be served in
accordance with Indiana Trial Rule 4.1 as wéllig allowing for service by similarly delivering

a copy of the summons and complaint to the petqr's dwelling place ousual place of abode,
followed by first class mail to the same addr&ssWashington v. Allison, 593 N.E.2d 1273, 1275
(Ind. Ct. App. 1992) (a sole proprietor “gqualifies him as anviddial within the meaning of
T.R. 4.1"). But the same case law further clarifiest these service rulese discretionary, given
their provision that seree “may be made” in #hnmanner set forth; what matters is whether the
method used “is reasonably calculated to inform the person to be served that an action has been
instituted against him,” corstent with due process$d. (quoting Indiana Trial Rules 4.1 and
4.15(F)); see also Svaim v. Moltan Co., 73 F.3d 711, 720-21 (7t€ir. 1996) (same, citing
Washington, and observing: “Service of@ess that is reasonably adkted to inform, consistent
with the letter of Trial Rule 4.15(F)s sufficient even if it fails t@ctually inform the party to
which it is directed.”). Thus, ifWashington, service by delivering and mailing a copy of the
summons and complaint to a sole proprietor’s business address was also suifesikimgton,

593 N.E.2d at 1276.

Given the foregoing case law and Indiana TrialeRButhis Court concludes that Plaintiffs
may use alternative means of serving De#ansl with the Amended Complaint and alias
summonses, including certified mail to the resid® and business addresses listed in the motion
and electronic service to the email address listede motion. But additionally, in an abundance
of caution, the Court further directhat service also be madelbgving copies of the summonses
and Amended Complaint for both Defendants at tlogtresidential address for Defendant Marco

A. Molina and the business addréssthe Law Office of Marco AMolina listed in the motion,
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followed by mailing copies of those materials te fame addresses via first class mail, as provided

in Indiana Trial Rule 4.1 and utilized MWashington supra. In addition to seeking to assure
effective service, thisbundance of caution is also meardad¢oount for possible business and other
disruptions due to ongoing spreaflCOVID-19. While Plaintiffs’ motion indicates that no one

has been present at either address during thé&ceettempts made since Plaintiffs’ Amended
Complaint was filed, service was previously made at the same business address, and that address
now displays a sign stating that it operates Apypointment Only” (ECF M. 28 at § 8), indicating

at least some continuing activity there. And, as noted above, Plaintiffs have been unable to
determine any other resident@l business address for Defenddtdrco A. Molina or his Law

Office. (Id. at § 11). The Court therefore concludes thase addresses are appropriate to use for
continued service efforts, but those efforts $th@lso include leaving copies of the Amended
Complaint and summonses for b@kfendants at the residentiadabusiness addresses listed in

the motion, followed by first class mailing of thosetenels to both Defendants at both addresses,

as provided in Indiana Trid&tule 4.1 and utilized ikVashington supra.

CONCLUSION

For the foregoing reasons, the CoGRANTS IN PART AND DENIES IN PART
Plaintiffs’ Motion for Alternative Service of Process [DE 18] as stated above. Plaintiffs shall serve
both Defendants with copies of their Amend&oimplaint [DE 16] and alias summonses by first
class mail, certified mail, and email, directexleach of the addresses stated in the motion.
Plaintiffs shall also delivecopies of their Amended Compia and alias summonses to both
Defendants at both the residential and businessssiels stated in the tran. If Plaintiffs are
unable for any reason to effemich service by the December 2020 deadline previously set,

they may request a Telephonic Statusférence to explain the reasons why.
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So ORDERED this 25th day of November, 2020.

s/ Joshua P. Kolar

MAGISTRATEJUDGEJOSHUAP.KOLAR
UNITEDSTATESDISTRICT COURT



