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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

CHARLOTTE SCHOFF,
Plaintiff,
V. CAUSE NO.: 2:26CV-129-TLS-JPK

WAL-MART, INC.,
Defendant.

N N N N N N N

OPINION AND ORDER

This matter is before the Coum Defendant WaMart Stores East, LP’s Motion for Leave
to File Amended Affirmative Defense [DE 14], filed on June 16, 2624ntiff Charlotte $hoff
filed a response, and Defendéited a reply.For the following reasons, the motion is granted.

BACKGROUND

OnOctober 3, 2019, Plaintiff Charlotte Schoff filed a Complaint in LaPorte Supieoiont
bringing claims arising out of a personal injury that occurred when the back of a motorized
shopping carallegedlybroke at Defendant W-a\lart Stores East, LP’s stoit®n March 31, 2020,
Defendant filed a Notice of Removal to federal cobrtJune 16, 2020, Defendant filed the arst
motion, seeking leave to file an amenddtirmative defensePer the scheduling order in this
matter, the deadline f@efendanto file any motion to amenits pleadingis set forFebruary 15,
2021.

STANDARD OF REVIEW

Pursuant to Federal Rule of Civil Procedure 15, the Court should freely give leave for a
party to amend its pleading when justice so requires. Fed. R. Civ. P. 1548)&Xplained by the
Supreme Court of the United States

[i] n theabsencef any apparent or declared reasesuch as undue deldyadfaith
or dilatory motive on the part of the movant, repeated failure to cure deficiencies
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by amendments previously allowed, undue prejudice to the opposing party by virtue

of allowance of the anmelment,futility of amendment, ete-the leavesought

should, as the rules require, ‘theely given.’
Foman v. Davis371 U.S. 178, 182 (1962%ee Barry Aviation Inc. v. Land O’Lakes Mun. Airport
Comm’'n 377 F.3d 682, 687 (7th Cir. 2004)uptingFoman 371 U.S. at 182

“District courts may refuse to entertain a proposed amendment on futility grounds when
the new pleading would not survive a motion to disthi&andhi v. Sitara Capital MgmtLLC,
721 F.3d 865, 869 (7th Cir. 2013jere, asexplained by one court, “dismissal of the amended
pleading—an affirmative defensewould technically come in the form of granting a Rule 12(f)
motion ‘to strike from a pleading an insufficient defetis&.E.O.C. v. Orion Energy Sys. Inc.
145 F. Supp. 3d 841, 844 (E.D. Wis. 2Q1dge alsdReardon v. ShoiElliott Hendrickson, Ing.
No. 2:17CV-154JVB-PRC, 2018 WL 1603381, at *1 (N.D. Ind. Apr. 3, 208 mendment to

add an affirmative defense is futile if the affirmative defense would not surwnaian to strike

under Federal Rule of Civil Procedure 12Jf).

1 As explained by the Seventh Circuit Court of Appeals, “there is no pahdifference, in terms of review, between
a denial of a motion to amend based on futility and the grant of a motion togdfemfailure to state a claim.”
Adamsy. City of Indiampolis 742 F.3d 720, 734 (7th Cir. 2014) (brackets and quotation marks omsgedyso
E.E.O.C. v. Orion Energy Sys. In@45 F. Supp. 3d 841, 844 (E.D. Wis. 2015) (“The standard for denyimgien

to amendbased orutility is the same as grantimgmotion to dismiss the woulte amended pleading for failure to
state a claim.”). However, on the current record, the Court declimagke a definitive finding regarding whether
Defendant’s affirmative defense would survive a motion to strike.Jourtrulesonly that, becaugée current record
(with relatively minimal briefing) supports no finding tli2efendanfailed tocomply with the reasonable promptness
requirement of the Indiana Comparative Fault Act, the Court will dgeane for Defendant tamend its Answer to
add the relevant affirmative defense.
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In this instance, Defendant’s “right to amend its answer to assert a nodptehges
governed by théndiana ComparativEaultAct.”? Cota v. Pilkington N. Am., IncNo. 1:12-CV-
365, 2013 WL 1703571, at *2 (N.D. Ind. Apr. 19, 204&)ing Ind. Code § 3461-2). The Indiana
Comparative Fault Act provides that a defendant with knowledge of a nonparty defenserat the ti
of filing the first answer is required to plead the defense at that time. tu & 3451-2-16.
However, “[a] defendant who gains actual knowledge of a nonparty defense aftentheffdin
answer may plead the defense with reasonable prompthesilénetheless,

if the defendant was served with a complaint and summons more than one hundred
fifty (150) days before the expiration of the limitation of action applicable to the
claimant’s claim gainst the nonparty, the defendant shall plead any nonparty
defense not later than forfive (45) days before the expiration of that limitation of
action.

2 Pursuant to th&rie doctrine,as established iErie R. Co. vTompking304 U.S. 641938) “federal courts sitting

in diversity apply state substantive law and federal procedurdl Gasperini v. Ctr. for Humanities, Inc&518 U.S.
415, £7 (1996)Here, kecause tCourt has subject mattgirisdiction over this matter via diversity jurisdiction and
Indiana is the forum state, the Court reviews the parties’ argumentstatairegpplicable Indiana common and
statutory lawSeeMcCoy v. Iberdrola Renewables, In¢60 F.3d 674, 684 (7th CR014)(“When no party raises the
choice of law issue, the federal court may simply apply the forate’stsubstantive law, Farmers & Merchants
State Bank. Norfolk & W. Ry. Ce673 F. Supp. 946, 947 (N.D. Ind. 1987) (“Because this is a diversity of citipenshi
case, the legal sufficiency of defendant’s second defense mdstérmined under the applicabidiana common
and statutory law).

The Supreme Court of the Unitechféts has explained that “la$sification of a law asubstantive’or ‘procedural’
for Erie purposes is sometimes a challenging endéa@asperinj 518 U.S. at 27. Nonethelessgecisions in this
jurisdiction “reflect the reasoning that the deadlines irjltidiana Comparate Fault Act]for naming nonparties are
applicable in federal courtAtkins v. Kroger Cq.No. 1:11CV-00772JMS, 2013 WL 1319395, at ¥i. 1(S.D. Ind.
Mar. 28, 2013)see also Benbenek Wid. Nat. Prop. & Cas. Ins. CoNo. 1:12CV-0591JMSDML, 2012 WL
5331230, at *21. 2(S.D. Ind. Oct. 29, 2012) (declining to decide whether the Indiana CompdratiteActs time
parametergor raising a nonparty defense are binding in federal court @ principles but nonetheless noting
“that strong arguments could be made that the timing rules under the @timg&ault Act are integral to the Act,
are substantive and not merely @daral, and are therefore governing in federal court. Decisions in thistdisturt
reflect the assumption that the deadlines in the Act for naming nonparteggpticaible in federal court”)n light of
these cases, and with no arguments from the parties to the contrary, the iCa@anduct its analysis under the
Indiana Comparative Fault Act.



USDC IN/ND case 2:20-cv-00129-TLS-JPK document 22 filed 10/15/20 page 4 of 11

If a defendant “cannot meet the requirements of the Indiana Comparative Fault Act, it
cannot properly assert a nonparty defense and the amendment would BeAtktihes v. Kroger
Co, No. 1:12CV-00772JMS, 2013 WL 1319395, at *1 (S.D. Ind. Mar. 28, 201But another
way, a court can deny a motion to amend to add a nongefieyseon the grounds of futility if
the requirements of tHeéomparativd-ault Act are not met. Cota 2013 WL 1703571, at *2

ANALYSIS

In the instant motiorDefendan explains that, pursuant to the Indiana Comparative Fault
Act, a named defendant may assert a nonparty defense, seeking to attribute faolgatg n
(Mot. 112, ECF No. 14)Defendant further explains that, under Indiana law, a defendant who gains
actual knowledge of a nonparty defense after the filing of an answer may plead the détfiens
reasonable promptnedsl. at § 3.Defendantstates that, at the time its Answer was filed on
November 18, 2019, it did not yet have actual knowledge of the nonparty who manufactured,
maintained, and/or repaired the motorized cart at issue in this nhaittery 45. Since that time,
however, Defendant has learned that the shopping cart was manufactured by Amigty Mobili
International, Incld. at 1 6.Defendant thus seeks leave to file an amended affirmative defense
naming Amigo Mobility International, Inc. as a nonparty defendatitis matterld. at 7.

Plaintiff responds thahe reasonable promptneassjuirement of the Indiana Comparative
Fault Act refers to the period of time between service of the complaint and the assérion o
nonpary defense, not the timgetween learning of the defense and assertir{gésp. 1 4, ECF
No. 16). Here, Plaintiff notes that Defendant sought leave tariil@mended affirmative defense
a full eight months after being served with the Compléah at § 5.Plaintiff further contends that
Defendant knew or should have known immediately after the filing of the Complaint the identity

of the shopping cart’'s mafacturer.ld. Plaintiff points to Defendant’s initial disclosureghich
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reflect work orders for Amigo Mobility International, Inc. shopping caatsd included
photographs of the shopping cart taken on the date of the acdétiextty 6.Plaintiff argues that
Defendant had almost two years to uncover the identity of the shopping cart's manufactorer and/
repair companyapparentlyreferencinghetime period betweewhen Defendant’s retail customer
injury claims management service invgated the incident in late 2017 awtien Defendant’s
Answerwas filed in November 201%d. Plaintiff further argues thddefendant has failed to show

that it was unaware of the nonparty defendant’s ideatitthe time it filed its Answer, that it
exercised reasonable diligence in seeking to add the nonparty defendant, and that it has added the
nonparty defendant with reasonable promptnigsat § 7.Though not stated as such, the Court
understands Plaintiff’'s argument to be that Defendant’s motion should be denied on the grounds
that filing the amended affirmative defense would be fudileto Defendant’dailure to comply

with the reasonable promptness requirement of liiana Comparative Fault AcEinally,

Plaintiff asserts that granting the relief requested by Deferndhninfairly prejudice Plaintiff, as

it will enable Defendant to shift blame Agnigo Mobility International, Incld. at 8.

In its reply, Defendantargues thatthe Indiana Comparative Fault Act refers to a
defendant’s‘actual knowledge’of a nonparty defense, rather than inquiry knowledge orlynere
knowledge that persons other than the named defendant had a role in the event underlying the
relevant suit(Reply 1 4, ECF No. 17Pefendanffurther explains that the statutentemplates
that a defendant should have a reasonable opportunity to digbevekistence of a nonparty
defenseld. Moreover,Defendantnotes thait was served with the Complaint a mere one day
before the statute of limitations expired on Plaintiff's claifdsat § 5.And, per case law in this
jurisdiction Defendant argues that the timing of a defendant’s nonparty defense cannot prejudice

the plaintiff when the statute of limitations would have expired before the defendasiver was
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due.ld. at 1l 6 19 Finally, Defendant asserts that it did not have actual knowledge that the
shopping cart at issue was manufactured by Amigo Mobility International, Inc. until Ma§2Z®, 2
a mere eighteen days before the filing of the instant motion, andahdshaveheld that such
action is considered reasohalprompt under the Indiana Comparative Fault Adt.at Y 14,
16-17.

The Court finds that Defendamasthe better of thargumentst thisrelatively earlystage
of thelitigation andshouldhave leaveo file its amended affirmative defengaitially, the Court
notes thatbecause Defendant was not serwth the Complaint more than 150 days prior to the
expiration of the applicable statute of limitations on Plaintiff's claiDdefendanteed only plead
a nonparty defense with “reasonable promptndssl.” Code § 3461-2-16;eJones v. Kaplan
Trucking Co, No. 4:17CV-22, 2019 WL 5446364, at *2 (N.D. Ind. Oct. 24, 20{®iven that
the plaintiffs filed this matter only four days prior to the expiration ofaplicable statute of
limitations, the defendants need only plead the nonparty defensge@tionable promptness.”™).
Plaintiff offersa compelling argument concerning the impafdthe relevant affirmative defense,
in that it may preclude recovery from a third party due to the potential running of tne stht
limitations. Howeveras discussd in more detail belowt is not clear that this prejudictems
from thetiming of thefiling of theamended affirmative defense, as the limitations period ran prior
to Defendant’s deadlin file its original answer and affirmative defendegrther, the Indiana
Comparative Fault Act ptects plaintiffs from this very danger in the event a complasgnged
more than 150 days prior to the expiration of a limitations pekiede, Defendanassertghat
Plaintiff served the Complaiminly one day before the limitations period ran and Plaiptégents

no argument to the contraigo the Court looks only to the “reasonable promptness” requirement.
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It is not clear Defendantfailed to act with reasonable promptness, as defined
by the Indiana Comparative Fault Act.

“The ‘reasonable promptnesgquirement refers to the period of time between service of
the complaint on the defendant and the assertion of the nonparty deféeath v. Isenegger
No.2:10 CV 175, 2011 WL 2580538, at *2 (N.D. Ind. June 28, 20hlthe instant mattethe
Complant was served on Defendant on October 7, 2019. (Reply Ex. A, ECF N9¢. Dikcovery
did not commence until approximately M@ay2020, when th€ourtheld a preliminary pretrial
conference and set the deadlines for discovidrg.instant motion waten filed on Juné&6, 2020,
just over eight months afteservice of the Complaint anpist over one month after the
commencement of discovery.

While Plaintiff argues that Defendant had access to certain records prior to serviee of th
Complaint,as explained by the court kheath “[i]t is during the discovery period that the court
must expect the parties diligently to research and develop their posit@id”"WL 2580538,
at*2. Because Defendasbught toamend its Answewithin approximately eight months after
service of the Complaint and one moaatiter the commencement of discoveoy, thecurrent
record, the Court cannot firtdatDefendant failed to act with reasonable ppbness, as required
by the Indiana Comparative Fault A&ee id.(“The defendants were prompt in identifying the
nonparties after discovery commenced and moved to amend their answer within four shonths
beginning discovery. This is the type of reasonable promptness the statute contén@ates.
also Benbenek v. Fid. Nat. Prop. & Cas. Ins. Cho. 1:12CV-0591JMSDML, 2012 WL
5331230, at 4 (S.D. Ind. Oct. 29, 2013)A defendant’s diligence is measured from the time he
is served with theomplaint.’).

Plaintiff's argumenthat Defendant had almost two years to uncover the identity of Amigo

Mobility International, Inc.is unavailing.First, as noted above, the reasonable promptness
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requirementof the Indiana Comparative Fault Actfersto the time between service of the
complaint and assertion of the nonparty defedsere,approximately eight monthsnot the time
betweena defendant’s initial and internal investigation of timeident in questiorand the
defendant’'sassertion of thenonparty defense Seconda large majority of that twgear period
was consumed with Plaintiff taking no action to bring stilis makes the timetdeast as
imputable to Plaintiff ato Defendant. And, perhaps masttically,

[tihe statute also speaks of knowledge afoaparty defenseand not merely

knowledge that persons other than named defendants had roles in a transaction or

event underlying a lawsuit. This language suggests to the court th@tcthe

contemplates a party having the benefit of her lawysranalysis about whether

arny particular person not included as a defendant may be at legal fault for the

plaintiff’s injuries or damages as described in the plaistddmplaint.
Benbenek2012 WL 5331230, at *3n the instant matter, similar to the argument accepted by the
court in Benbenek Defendantexplains thatit discovered the identity oAmigo Mobility
International, Inc. during the discovery procgsteply 11 11-14 ECF No. 17Benbenek2012
WL 5331230, at *3 (“According to [the defendhnts investigatior—after the complaint was
filed—Iled it to actual knowledge of the nonparty defehgeOn the allegations before the Court,
it is far from clear that Defendagtinedactual knowledge of the nonparty defemsdorethe
commencement of discoverind, if Defendandid not gainactual knowledge of the nonparty
defenseuntil the discovery procesthe Court cannot say with certainty tiiz¢fendantailed to
plead thenonparty defense with reasonable promptness

Becausét is not clear thabefendantailed to act with reasonable promptness after gaining
actual knowledge of the nonparty defense, the Court cannot finthth&ting of Defendant’s
amended affirmative defenseuld be futile As such, the only other question before the Court is

whether the filing of the amended affirmative defense woulohethelessunduly prejudice

Plaintiff.
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Il. Plaintiff suffers no more prejudice than that which Plaintiff would have faced
by the sameaffirmative defense plea@d with Defendant’s original answer.

As noted above, Plaintiff argues that she will be prejudiced by the filing of Defenda
amended affirmative defense because it will enBlgendant to shift blame to Amigo Mobility
International, Inc.(Resp. T 8, ECF No. 16Dnce again, the courtandysis in Benbeneks
instructive hereln that matterthe plaintiff argued that allowing the defendantsassert an
affirmative defense naming a nonparty would unduly prejudice him, as the statunétatidins
had run on the plaintiff's claim against that nonpaBgnbenek2012 WL 5331230at *4. The
court notedthat the plaintiff did not dispute thathe statute of limitationshad run before the
defendants were required to file their first answers to the comgkhifithe plaintiff further did
not dispute that the defendants could have named the relevant nonparty in their origina answer
even though the plaintiff's claim against that nonparty would have beesbémed at that point.

Id. The courtexplainedthat the plaintiff had “filed his complaint just days or a few weeks before
the statute of limitations would run, which made him vulnerable to a nonparty de&fensfying

a person from whom he could not seek affirmative réligf.at *4 n.3. And, futher,the plaintiff

“could have determinedbefore he filed suit-the role[the nonparty playedand could have
named him as a defendant to the extent he had a viable"cldinthe court concluded that, in

such circumstances, the court’s determination could not turn on the fact thathé ptaild no

longer bring a claim against the nonparty, as this would have been true even if the defeddants ha
raised the defense at thérst opportunity.ld. at *4.

In the instant matteDefendannotes that it was served with Plaintiff's Complaint one day
before the expiration of the statute of limitatiof®eply 1 5, ECF No. 17). As sudbefendarnis
Answer was necessarily dager theexpiration of the statute of limitatiopess with the defedants

answersin BenbenekPlaintiff asks how she was to uncover the identityAafigo Mobility
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International, Ing.allowing her to name this entity aslefendant prior to the exjaition of the
statute of limitationg(Resp.J 8, ECF No016). Yet, there seems to the Court a clear respdrad
Plaintiff servedDefendant withthe Complaintmore than 150 days before the expiration of the
statute of limitationsDefendant would have been required to plead any nonparty defense no later
than 45 days befe the expiration of the statute of limitations, pursuant to Indiana Code
8 34-51-2-16.Defendant would have eithéailed to gain actual knowledge of the identity of
Amigo Mobility International, Incin time to plead its nonparty deferesgtirelyor, hadDefendant
gained actual knowledge and pleddts nonparty defensen the time required by the Indiana
Comparative Fault Act, Plaintiff would have presumably had the opportunity to seekAmaytul
Mobility International, Incas adefendant prior to the expiration of the statute of limitati@us.
Plaintiff did notserve Defendant until just before the expiration of the statute of limitaaads
she offers no argument regarding the fact that Defendant would have been alloaisd its
nonparty defense, namimfgmigo Mobility International, Inc., in its original Answedespite
Plaintiff's own claim against that entity being tirharred at that point#ccordingly,the Court
cannot find that th&ling of the amended affirmative defense would unduly prejudice Plaintiff.

Becausdhe Court cannot find that the filing of Defendant’'s amended affirmative defense
would be futileand further, that the filing of the amended affirmative defense would unduly
prejudice Plaintiff,the Court finds that leave should be freely gifen Defendant to file its
amended affirmative defense.

CONCLUSION

Accordingly, the Court hereb@RANTS Defendant WaMart Stores East, LP’s Motion

for Leave to File Amended Affirmative Defense [DE .Ifhe CourtORDERS Defendanto file

its First AmendedAffirmative Defenseupon receipt of this order.

10
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S0 ORDERED thisl5th day ofOctober 2Q20.

s/ Joshua P. Kolar
MAGISTRATE JUDGE JOSHUA P. KOLAR
UNITED STATES DISTRICT COURT
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