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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION
JOSEPH EDWARD CORCORAN,
Petitioner,
V. CAUSE NO. 3:05-CV-389 JD

ED BUSS,

N N N N N N N N N

Respondent.

OPINION & ORDER

In 1997, Joseph Corcoran shot and killed fioen, including his brother and his sister’s
fiancé. An Indiana jury found him guilty of foaounts of murder, found the statutory aggravating
circumstance of multiple murders, and unanimously recommended the death penalty. The trial judge
agreed and sentenced Corcoran to death. Since then, Corcoran’s case has gone before the Indiana
Supreme Court a total of five times betweereclirappeals and proceedings related to collateral
review! It has also been heard, on his petition foriaefthabeas corpus, by this court once; by the
Seventh Circuit Court of Amals three times; and by the Uniit8tates Supreme Court twic&he
petition is now before this court a second tioreyemand from the Seventh Circuit for resolution
of the remaining claims.

Corcoran'’s petition for habeas corpus initiahgued eight groundsrfeelief, but only two

! SeeCorcoran v. State739 N.E.2d 649 (Ind. 2000 0rcoran v. State774 N.E.2d 495 (Ind. 2002);
Corcoran v. State820 N.E.2d 655 (Ind. 2005Forcoran v. State827 N.E.2d 542 (Ind. 2005Forcoran v. State
845 N.E.2d 1019 (Ind. 2006).

2In order of progressior€orcoran v. Buss483 F.Supp.2d 709 (N.D.Ind. 200@prcoran v. Buss551
F.3d 703 (7th Cir. 2008 orcoran v. Levenhageb58 U.S. 1 (2009)Corcoran v. Levenhagef93 F.3d 547 (7th
Cir. 2010);Wilson v. Corcoran131 S.Ct. 13 (2010%orcoran v. Wilson651 F.3d 611 (7th Cir. 2011).
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are still contested: Ground Two and Ground ThitaeGround Two, Corcoran claims that in
imposing the death penalty the trial court improperly considered non-statutory aggravating
circumstances and failed to consider mitigating evidence, all in violation of the petitioner’s
constitutional rights as secured by the Eighth and Fourteenth Amendments. In Ground Three,
Corcoran claims that Indiana’s Death Penalgti8e is facially unconstitutional because it does not
distinguish between circumstances that warraetwence of death and circumstances that warrant
a sentence of life imprisonment without paroleWOP”). Both claims were adjudicated on the
merits by the Indiana Supreme Court, which rutetavor of the State. Because Corcoran has not
made a showing of error under the requiremensgeat 28 U.S.C. § 225dY, his petition for a writ
of habeas corpus must be denied.
BACKGROUND

On July 26, 1997, Corcoran was lying oa bedroom floor and heard men's voices.

He became upset because he thoughttée were talking about him and took a

semi-automatic rifle downstairs to confraném. In the living room were four men,

including Corcoran's brother and future brother-in-law, both of whom lived in the

house with Corcoran.

Corcoran shot and killed Jim Corcoran, Scott Turner and Timothy Bricker at close

range. The final victim, Doug Stillwell, tried to escape, but Corcoran chased him into

the kitchen and shot him in the head.
Corcoranv. Stater74 N.E.2d 495, 501 (Ind. 2002). Corcoran widater explain that he was under
stress because his sister's upcoming marriage would necessitate his moving out of tieeleouse.
id. at 497. When he loaded his eiflo confront the four men, loaly intended to intimidate them.
But, “it just didn’t happen that wayld. In its first opinion in thicase, the Seventh Circuit Court

of Appeals accurately summarized trial and appefieteeedings prior to their taking jurisdiction:

After Corcoran was indicted féour counts of murder undew. CODE § 35-42-1-1,
the State and Corcoran participated artensive negotiations regarding the
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possibility of a plea agreement. The Staigde two offers: (1) a sentence of life
without the possibility of pate in exchange for a plea of guilty, or (2) the dismissal

of a request for the death penalty in exchange for Corcoran's agreement to proceed
by bench trial instead of jury trial. Corcoran was advised by his counsel (during
“several hundred” hours of meetings) that the offers were in his best interest for a
number of reasons: (1) Corcoran had made a videotaped confession of the crimes;
(2) his confession matched the physical exick at the crime scene; (3) two of the
three court-ordered psychiatrists that evaluated Corcoran concluded that he was
competent to stand trial and to aid in his defense; and (4) defense counsel planned
to present no defense at trial. Corcocanld not give a specific reason why he was
unwilling to accept either offer, stating “Igufeel like | should go to trial,” and that

he could not explain whyNegotiations lasted for approximately nine months, after
which the State withdrew its offers and éileour applications for the death penalty.

Before trial, defense counsel gave noticthocourt that an insanity defense would

be asserted; after court-appointed doctors examined Corcoran and concluded that he
was [not insane], defense counsel widwlits claims. A jury found Corcoran guilty

and recommended the death penalty. On August 26, 1999, the districtsaqurt [
sentenced Corcoran to deéth.

On direct appeal, Corcoran filed a wnttevaiver of his right to appeal his
convictions and challenged only his deaémtence. [Along with] six claims that
alleged the Indiana Death Penalty statubéated his state and federal constitutional
rights, Corcoran argued that the [State’s offer to withdraw its request for a death
penalty in exchange for Corcoran’s waiver of a jury trial] . . . sought “to force
[Corcoran] to abdicate a basic right,” @hthe State actually believed that life
imprisonment was the appropriate pendltgrcoran v. State739 N.E.2d 649, 654

(Ind. 2000) (Corcoran I'). The Indiana Supreme Cousjected all of Corcoran's
arguments and upheld Indiana's Death Penalty statute as it applied k. him.

% At the request of defense counsel, an experielmciana Public Defender met with Corcoran to make
sure he understood the offer made by the State to dismaigle#ith penalty in exchange for agreeing to a bench trial.
She explained to Corcoran that she was “unawaraybther capital murder defendant to whom the prosecution
had extended a pre-trial offer to dismiss the death pendligut requiring a guilty plea in exchange,” and that “he
would still have the opportunity to present evidence argufg for a sentence less than life without parole, without
facing the risk of a greater sentenciie defense also arranged a meeting between Corcoran and a Public Defender
in Marion County, who discussed the logic of why the offeese in Corcoran's best interest. Despite the lengthy
discussions, Corcoran offered no specific reason for rejetttengffers, other than he had a “feeling” that he should
go to trial.

4 At the time of Corcoran's sentencing, Inditaa required the trial judge make an independent
determination of whether to impose the death sentémpeCoDE 8 35-50-2-9(e)lowery v. Andersqr225 F.3d
833, 842 (7th Cir. 2000). The statute was amended in 2002, in ligmgfv. Arizona536 U.S. 584 (2002), to make
the jury's decision finaSeeAct of Mar. 26, 2002, Pub.INo. 117-2002, 2002-2 Ind. Acts 173itchie v. State
809 N.E.2d 258, 263 n. 1 (Ind. 2004).



In addressing Corcoran's argument that lyistrio a jury trial was violated, the court
emphasized that, und8ordenkircher v. Hayest34 U.S. 357, 98 S.Ct. 663, 54
L.Ed.2d 604 (1978), although constitutionalitisrdo apply, the discretionary power

of a prosecutor to offer plea bargainsvide. The court found that in the context of
plea bargaining, there is no material distinction [between the use of that discretion]
to agree to a lesser senterin exchange for a guilty plea or [in exchange] for a
bench trialCorcoran | at 654. However, the court vacated Corcoran's sentence and
remanded to the trial court [due to agnttal defect in thesentencing process],
finding a “significant possibility that the trial court may have relied upon
non-statutory aggravating factors in déog whether to impose the death penalty”
under Indiana lawd. at 657 (citingHarrison v. State644 N.E.2d 1243 (Ind. 1995)).

On September 30, 2001, the trial court righied the statutory aggravators under
IND. CoDE § 35-50-2-9(I9) and reinstated Corcoran's death sentence; the Indiana
Supreme Court affirmed his sentence on September 5, 388Z orcoran v. State

774 N.E.2d 495, 498-99 (Ind. 2002)C@rcoran IF).

Corcoran was required to file a petitiom faost-conviction relief in state court by
September 9, 2003. In what would be the first series of flip-flops, he refused to

sign his petition, believing that he should be put to death for his crimes. At the
request of his counsel, a State Public Defender, the trial court scheduled a hearing
in October, 2003, to determine whether Corcoran was competent to waive post-trial
review of his conviction and sentence f@ese counsel sought the opinions of three
mental health experts: clinical p$wogist Dr. Robert G. Kaplan; forensic
psychiatrist Dr. George Parker; and ial neuro-psychologist Dr. Edmund Haskins.
Each doctor separately interviewed Corca@ad reviewed his mental health records.

At the hearing, all three experts testifithat Corcoran suffered from paranoid
schizophrenia; the State and the post-conviction court acknowledged the same.
According to the experts, symptoms of his disease included delusions that he had a
speech disorder and a belief that prigonards were operating an ultrasound machine

to torment him. On the basis of thaaghosis, the experts concluded that Corcoran
was unable to make a rational decisionoaning his legal proceedings. Each expert
stated that Corcoran's decision to veapost-conviction review of his sentence,
thereby hastening his execution, was prenmseis desire to be relieved of the pain

that he believed he was experiencing as a result of his delusions. The experts also
stated that Corcoran had the capacity to understand his legal position, and Dr. Parker
testified that Corcoran had a clear awassngf the status of his case and what was

at stake if he waived further proceedings.

Additionally, Corcoran testified at thermpetency hearing, where the prosecutor and

The trial court [balanced the aggravating circiamse of multiple murder against the] mitigating
circumstances, including the following: [Corcoran] was urtderinfluence of a mental or emotional disturbance at
the time of the murders; Corcoran's cooperation with authorities; his lack of criminal history; and his remorse.
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the trial judge questioned him. He statieat he understood it was his last chance at

a review of the case, and that if it wassuccessful, he would be executed. He told

the judge that he never wanted a competency hearing, and that he wanted to waive
his appeals because he was guilty of murder. He stated:

| think | should be executed for what | have done and not because |
am supposedly tortured with wsound or whatever. | am guilty of
murder. | should be executed. Thatlldfzere is to it. That is what |
believe. | believe the death penalty is a just punishment for four
counts of murder.

In December, 2003, the post-conviction court found that Corcoran was competent to
waive further challenges to his sentence and be executed. The court noted that:

[The] evidence is clear that [Coream] suffers from a mental illness
... [however the issue before twmurt was] whether he is competent
to waive post-conviction review . [t]he dialogue the State and the
Court had with [Corcoran] clearly indicate he is competent and
understands what he is doing. While his choice of action may be
unwise, and obviously against thivace of counsel, he is competent

to make this ultimate decision in spite of his mental illness.

The Indiana Supreme Court affirmed the post-conviction court's competency
determinationSee Corcoran v. Stat&20 N.E.2d 655, 66Aff'd on reh'g 827
N.E.2d 542 (Ind. 2005) Corcoran III’). In doing so, the court considered: (1) the
testimony of the experts, each of whaoncluded that his decision to forego
post-conviction review was premised on his desire to be relieved of the delusional
pain he was experiencing as a result ohinésital iliness; (2) the fact that Corcoran

did not tell any expert that he wished to end his appeals in order to escape his
delusions; (3) his prison records and ekpeedical testimony which revealed that

his psychotic symptoms were being controlled through various psychiatric
medications; (4) Corcoran's statementthathearing that he wanted to waive his
appeals; and (5) evidence that Corconas aware of his legal position and the
consequences of his deaisj such as his own testimony at the hearing as well as
expert testimony that he was cognizartisfsentence and the appeals process. The
court concluded that the evidence supported the trial court's determination that
Corcoran had “both a rational understanding of and can appreciate his legal position
... [and] the evidence does not conclusively indicate that Corcoran's decision was
not made in a rational manneld. at 662.

On February 10, 2005, Corcoran changed his mind and attempted to file a verified
state post-conviction petition, which was dismissed as untimely by the trial court; the
Indiana Supreme Court affirmed the ltgaurt on April 18, 2006, stating that “[w]e

have afforded Corcoran considerable review of his sentence . . . and the



post-conviction court's competency determination. The public interest in achieving
finality at this stage weighs heavily against further revi€dafcoran v. State845
N.E.2d 1019, 1023 (Ind. 2006)Qbrcoran IV) (internal citations omitted).

On November 8, 2005, Corcoran filed an untimely petition for a writ of habeas
corpus with the United States Districo@t for the Northern District of Indiana,
raising eight claims that his constitutional rights had been violated by the
proceedings that resulted in his conviction and death sentence. On December 5,
2005, Corcoran again changed his mind aledl a pro se “Btition to Halt All

Future Appeals,” in which he indicated that he did not wish to further challenge his
convictions and sentence. On March 31, 2006, Corcoran sent a letter to the district
court, stating that he only signed f@st-conviction petition (filed on February 10,
2005) because he believed the Indiana &umprCourt would find him competent. He
further stated that he never intended to appeal his sentence, and that he had
consented to the filing of the habeastpn in acquiescence to the requests of his
wife and his attorneys. He also told the court that he fabricated the story about being
tortured by an ultrasound machine in prison, and he denied that his sleep disorder
was a motivation to give up on appeal. Coaroasked the district court to accept the
Indiana Supreme Court's finding that he was competent, and in essence, deny his
habeas petition.

Against Corcoran's wishes, on April 9, 2007, the district court granted Corcoran's
petition for habeas relief under 28 U.S.C. § 2254(d), finding the Indiana Supreme
Court's holding irCorcoran Ithat the offer was within “the discretionary powers of
the prosecutor” violated Corcoran's right to a jury trial undeited States v.
Jackson390 U.S. 570 (1968), which held tlagtrovision of the Federal Kidnapping

Act, 18 U.S.C. 88 1201 and 1202, [which] reserved the possibility of the death
penalty exclusively for defendants who insisted on a jury trial imposed an
impermissible burden on the right to a jamgl. The district court considered both

of the State's offers in adjudicating firesent petition, and found that while the first
offer to waive the death penalty inaange for a guiltyplea was well within
prosecutorial discretion, the second offer sought to coerce Corcoran into waiving his
right to a jury trial, and as such, was “objectively unreasonable” under the United
States Supreme Court's decisiodatksonCorcoran v. BussA83 F.Supp.2d 709,
723-24 (N.D.Ind. 2007) (Corcoran V). The district court distinguished
Bordenkircherfrom the instant case, by finding that the State's second offer could
not be considered in the context of plea negotiations, for the offer did not seek an
admission of guilt. The district court algzund that the Indiana Supreme Court, in
Corcoran lll, reasonably concluded that Corcoveals competent to waive his state
post-conviction remedies. The court granted Corcoran's petition and ordered the
State of Indiana to re-sentence Corcdma sentence other than death within 120
days.Corcoran \ at 734. The State appealed thegiof the habeas petition to this
Court; Corcoran filed a cross-appeal, lt#vaging the district court's conclusion that

he was competent to waive his right to post-conviction review.
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Corcoran v. Buss551 F.3d 703, 704-08 (all nondaketed text and footnotes original). The
Supreme Court’s second opinion takes it from there:

[The] Seventh Circuit reversed the District Court's Sixth Amendment ruling.
Corcoran v. Buss551 F.3d 703, 712, 714 (2008). Then, evidently overlooking
respondent's remaining sentencing claitms Seventh Circuit remanded the case to
the District Court “with instructions to deny the writd., at 714. To correct this
oversight, we granted certiorari and vacated the Seventh Circuit's judgment.
Corcoran v. Levenhage®58 U.S. 1 (2009) (per curiam). We explained that the
Court of Appeals “should have permitted istrict Court to consider Corcoran's
unresolved challenges to his deatimteace on remand, or should have itself
explained why such consideration was unnecesshty 4t 9.

On remand—and without any opportunity for briefing by the parties—the Court of
Appeals changed course agidintedhabeas reliefCorcoran v. Levenhage593

F.3d 547, 555 (2010). After determining that respondent's sentencing challenge had
been waived by his failure to include it lms original cross-appeal, the Seventh
Circuit concluded that the claim satisfied plain-error reviely.at 551. The panel
explained that, “unlike the Indiana Supre@wurt,” it was unsatisfied with the trial
court's representation that it relied onlyaggravating factors authorized by Indiana
law. Ibid. Because the trial court's revisedtsmcing order said that it used the
nonstatutory factors of heinousness, victims' innocence, and future dangerousness
to determine the weight given to the aggravator of multiple murders, the Seventh
Circuit concluded that the Indiana Supreme Court had made an “unreasonable
determination of the facts’™ when it acceptld trial court's representation that it did

not rely on those factors as aggravating circumstaiizes.(quoting 28 U.S.C. 8
2254(d)(2)). The panel therefore required the Indiana trial court to reconsider its
sentencing determination in order to “prevent non-compliance with Indiana law.”
593 F.3d, at 552-553.

But it is only noncompliance witliederal law that renders a State's criminal
judgment susceptible to collateral attack in the federal courts. The habeas statute
unambiguously provides that a federal court may issue the writ to a state prisoner
“only on the ground that he is in custody in violation of the Constitution or laws or
treaties of the United States.” 28 U.S.@2%4(a). And we have repeatedly held that
“federal habeas corpus relief does not lie for errors of state ldustélle v.
McGuire, 502 U.S. 62, 671991) (quotingLewis v. Jeffers497 U.S. 764, 780
(21990)). “[1]t is not the province of a fedd habeas court to reexamine state-court
determinations on state-law questions.” 502 U.S., at 67—68, 112 S.Ct. 475. But here,
the panel's opinion contained no hint thahought the violation of Indiana law it

had unearthed also entailed the infringatre any federal right. Not only did the
court frame respondent's claim as whether “the Indiana trial court considered
non-statutory aggravating circumstances. . . in contraventgtateflaw’ 593 F.3d,

at 551 (emphasis added), it also exflicacknowledged that “[n]othing in [its]
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opinion prevents Indiana from adopting a rule permitting the use of non-statutory

aggravators in the death sentence selection prdsesesZant v. Stephem62 U.S.

862, 878 (1983) (permitting their use under federal lawd),’at 551-552 (citations

omitted).
Wilson v. Corcoran131 S.Ct. 13, 16 (201Xall non-bracketed text original). On the Supreme
Court’s vacatur and remand, the Seventh Circaitr€Cof Appeals took up the case for a third time.
In that opinionCorcoran v. Wilson651 F.3d 611 (7th Cir. 2011), the Seventh Circuit reinstated its
first decision, 551 F.3d 703, “to the extent that it (reed the district court's judgment granting
habeas relief on the basis of the claimed SixtreAdment violation; and (2) affirmed the district
court's conclusion that the Indiana courts didmisthandle the issue of Corcoran's competence to
waive post-conviction remedies.” 651 F.3d at @43-Then, the Seventh Circuit remanded the case
to the district court to address Corcoran’s remaining grounds for habeas relief.

Upon reassuming jurisdiction of the case, tloigrt ordered briefing on the remaining claims

and held a hearing. The parties agree, anathig has confirmed, that only two of the petitioner’'s

original claims remain to be adjudicate@ihose two remaining arguments can be summarized as

® The State originally thought the petitioner’s fourth and seventh grounds for relief remained to be
adjudicated as well, and, in its brief on remand, theeStagued against the fourth ground on the merits and against
the seventh ground on the procedural basis that it was not yet ripe. In his own brief, Corcoran correctly noted that
neither ground for relief was presently available in lighthef Seventh Circuit’s original opinion as reinstated, and
in light of the current posture of the case:

While Respondent briefed Petitioner's FourthbEas Ground (see R. 96 pp. 14-17), Petitioner
previously conceded procedural default and atgneompetency to waive postconviction as the cause
for the default. R. 39 (Traverse) pp. 1-2, 18cBuse the Seventh Circuit rejected that competency
argument, by a vote of 2-sde Corcoran v. Bus851 F.3d 703 (7th Cir. 2008)), and specifically
reinstated that rulingsee Corcoran651 F.3d at 613-14, Petitioner has no cause and prejudice
arguments available pursuantGarpenter v. Edward$29 U.S. 446 (2000). Therefore, Petitioner
cannot satisfy an exception to the proceduréduledoctrine and Petitioner will not be responding
to Respondent’s Memorandum.

Petitioner agrees with Respondent that Petitioner's Seventh Habeas Ground, related to his
incompetence to be executed (see R. 96 p. 20), is not ripe under United States Supreme Court
authority. See Stewart v. Martinez-Villareab23 U.S. 637 (1998). Because the parties are in
agreement that this claim is not ripe, Petitioner offers no briefing on this SaenMatheney v.
Anderson 60 F.Supp.2d 846, 868 (N.D. Ind. 1998p(d claim dismissed without prejudice for
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follows:

Ground Two: Errors in the Sentencing Process
(A) Corcoran argues that the trial judge erred by considering non-statutory
aggravating factors when deciding to impose the death penalty; and
(B)  That the trial judge improperly refused to consider mitigating evidence.

Ground Three: Constitutionality of the Death Penalty Statute
Corcoran argues that Indiana’s Deatm#&lty Statute violates the Eighth and
Fourteenth Amendments because it doeslistinguish circumstances that warrant
death from those that warrant life imprisonment without the possibility of parole.

Between its first and second opinions, 739 N.E.2d 649 and 774 N.E.2d 495, the Indiana Supreme
Court resolved both of these claims on the magtEnst Corcoran. Accordingly, the requirements
of 28 U.S.C. § 2254(d) apply. Because Corcoranriw carried his burden under the statute, his
petition for a writ of habeas corpus must be denied.
ANALYSIS
Federal courts are authorized to grant a witiadfeas corpus only when an individual is held
in custody under a state court decision in violatd the laws or the Constitution of the United
States. 28 U.S.C. § 2254(a). Pursuant to 28 U.S.C. § 2254(d):
(d) An application for a writ of habeas corpus on behalf of a person in custody
pursuant to the judgment of a State coudllstiot be granted with respect to any
claim that was adjudicated on the merits in State court proceedings unless the
adjudication of the claim—
(1) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as

determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the

refiling, if appropriate, at a later date undiéartinez-Villarea).

[DE 99 at 1-2]. At the hearing, both parties confirmeairtpositions on the record that only grounds two and three
remain to be adjudicated at this time.



State court proceeding.
The court evaluates the decision of the lasestaurt to adjudicate a given claim on the merits
under the standards set forth in§ 2254(d)liams v. Bartow481 F.3d 492, 497-98 (7th Cir. 2007).
The last state court decision with respect to Ground Two @agscbran II,” 774 N.E.2d 495, in
which the Indiana Supreme Court affirmed thal court’s conduct of the sentencing process
following the original remand. The last stateudt decision with respect to Ground Three was
“Corcoran |” the Indiana Supreme Court’s originaasion on direct appeal. The court addresses
each claim in turn.
l. Ground Two: Errors in the Sentencing Process

A. Whether the Trial Judge Violated Corcoran’s Constitutional Rights by Relying
on Non-Statutory Aggravators in Imposing the Death Penalty.

Corcoran argues that the trial judge relied on statdtory factors in sentencing himto death
even after the Indiana Supreme Court’s origreahand. He believes that means his sentence was
imposed in violation of the Bhth and Fourteenth Amendmeritgdiana’s Death Penalty Statute,
under which Corcoran was sentenced, is codifiedmtCoDE § 35-50-2-9. Pursuant to § 35-50-2-
9(a):

The state may seek either a death s@etena sentence ofdiimprisonment without

parole for murder by alleging, on a pag@aate from the rest of the charging

instrument, the existence of at least @heof the aggravating circumstances listed

in subsection (b). In the sentencing heaafigr a person is convicted of murder, the

state must prove beyond a reasonable doulxiséence of at least one (1) of the

aggravating circumstances alleged.

The version of § 35-50-2-9 under which Corcoran was sentenced included 15 aggravating
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circumstances, listed in subpart ([@)he list included (b)(7), “The defendant has been convicted of
another murder[,]” and (b)(8), “The defendant has committed another murder, at any time, regardless
of whether the defendant has beenvicted of that other murdeThese are the “multiple murder”
aggravators upon which the trial court expresslydeBait Corcoran argues that the trial court also
relied onnonstatutory aggravating factors. At the anigl sentencing hearing, the trial judge made

the following remarks:

Pursuant to the law, Indiana Code 35-59¢R}, I'm required to balance aggravating
circumstances proved by the State wfliana against mitigating circumstances
proved by the Defense. That has been a difigult process, and not a process that

| have ever taken lightly, and certainlpwd never take lightly, Mr. Corcoran. Your
emotional and mental disturbance is of conderthis Court. Also of concern to this
Court is that none of the experts caem to give me a straight answer, Mr.
Corcoran, of what is really going on inside your head. And maybe it is as [the
prosecutor] argued in his closing, thatisty just cannot begin to comprehend why
you would do what you did, so we've gosstry, there's got to be something wrong
with this guy to have done what he did. I'm not going to say that, Mr. Corcoran,
because | don't know. | do know, however, thatknowing and intentional murders

of four innocent people is an extremelyriws and aggravated crime. That makes
you, Mr. Corcoran, a mass murderer. [The prosecutor] is right. | don't think in the
history of this county we've had a masgdauer such as yourself. It makes you, Mr.
Corcoran, a very dangerous, evil mass m@dénd | am convinced in my heart of
hearts, Mr. Corcoran, if given the opportunity, you will murder again.

Based on those remarks, Corcoran argued in his direct appeal that the trial courtimpermissibly relied
on “future dangerousness” to impose the death pendtich is not one of the statutory factors. On
review the Indiana Supreme Court also notedrtakcourt may have relied on the innocence of the

victims or the heinousness of the crime, neither of which are listed in the skateit€orcoran, |

"In Indiana, the general rule is that “when a defengafntund guilty of an offense, he is to be sentenced in
accordance with the statute in force at the time the offense was commitikip¥ v. State659 N.E.2d 563 (Ind.
Ct. App. 1995). Thus, in this case, Corcoran was senténe@atordance with the version of the sentencing statute
in effect in 1997, rather than the version in effgben his sentence was actually handed down in 1999. The only
difference between the two is that the 1999 version addedenth aggravating factor: “The victim of the murder
was pregnant and the murder resulted in the intentionalditif a fetus that has attained viability.” That change has
no bearing on this case.
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739 N.E.2d at 656-657. Because none of those fet@ statutory, and because the statute, as
interpreted by the Indiana Supreme Court, instrtitt a death sentence can only be based on the
aggravators whichre listed, to rely on them would be a violation of Indiana I&arcoran | 739
N.E.2d at 655. Accordingly, the Indiana Suprenoi€ remanded the case to the trial court for
resentencing to ensure that such non-statutory factors were not considered.

On remand, the trial court issued a new sentencing order. [DE 96-1]. In addition to
reweighing the factors, the trial court stated the following:

The trial court, in balancing the proved aggravators and mitigators, emphasizes to the

Supreme Court that it only relied upon thpseven statutory aggravators. The trial

court's remarks at the sentencing hearind the language in the original sentencing

order explain why such high vgit was given to the statutory aggravator of multiple

murder, and further support the trial court's personal conclusion that the sentence is

appropriate punishment for this offender and these crimes.
Based on the trial court’s statement, the Indiana Supreme Court said:

We are now satisfied thaéte trial court has relied on only aggravators listed in

Indiana Code § 35-50-2-9(b). In response toe@mand, the trial court stated, “[I]n

balancing the proved aggravators and mitigatfthe trial court] emphasizes to the

Supreme Court that it only relied upon tegsoven statutory aggravators.” (Supp.

R. at 48-49.) There is no lack of clarity in this statement and no plausible reason to

believe it untrue.
Corcoran I, 774 N.E.2d at 499.

The question of whether or not the trial doetied on a non-statutory aggravating factor is
a question of fact, not of law. The Indiana Supgebourt found, as a matter of fact, that the trial
court only relied on statutory factors. That being ¢hse, this issue hinges on the application of §
2254(d)(2). For Corcoran to succeed under § 2254(d)(2), he needs to show (1) that the Indiana

Supreme Court's decision that the trial ¢odid not rely on non-statutory factors was an

"unreasonable determination of the facts in lighthe evidence prestad in the State court
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proceeding[;]" and (2) that the unreasonable detetiromaf the facts led to a violation of a clearly
established federal riglftee Wilson v. Corcorai31 S.Ct. at 16-18ee als@8 U.S.C. § 2254(a),
2254(d)(2). Corcoran fails on the first point, but even if he did not, he would fail on the second.

1. The Indiana Supreme Court's factual determination was not
unreasonable

Corcoran’s argument that the trial court relied on non-statutory aggravating factors, even
after the Indiana Supreme Court remanded thefoasige specific purpose of avoiding that result,
is nearly identical to the position taken by the Seventh Circuit in its second opinion:

[T]his finding of fact, that the trial cotidid not consider non-statutory aggravators

in the balancing process used to determine Corcoran's death sentence, was obviously
in error, if we are to bieve what the trial court added next. Specifically, it stated
that its “remarks at the sentencing hearing, and the language in the original
sentencing order,” — both regarding the ov$ the three non-statutory aggravators
about which Corcoran complainedexplain why such high weight was given to the
statutory aggravator of multiple murdérSee[Corcoran Il,] (emphasis added). In
other words, the court added weight to a statutory aggravator based on the
non-statutory aggravators. And factor weigg is part of factor “balancing,” the

very process in which the trial court disclaimed reliance on non-statutory
aggravators. So unlike the Indiana SupremerG we are far from “satisfied that the

trial court has relied only on aggravators listed in Indiana Code § 35-50-2-9(b).”
Corcoran v. State774 N.E.2d 495, 499 (Ind. 2002ndeed, we find this an
“unreasonable determination of the facts'light of the trial court's proceedings,
thus warranting habeas relief. 28 U.S.C. § 2254.

The United States Supreme Court vacated 8wtenth Circuit opinion, and it has never been
reinstated. Accordingly, it has no legdfect, in this case or otherwisgee United States v. Sigma
Intern., Inc, 300 F.3d 1278, 1280 (11th Cir. 2002n(bang (noting that vacated opinions are
“officially gone. They have no legal effect whagevThey are void. None of the statements made

in [them] has any remaining force and cannot be considered to express the view of [the issuing]
Court.”). But, Corcoran relies on the vacated opinion nonetheless.

On federal habeas review, AEDPA “imposes a highly deferential standard for evaluating
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state-court rulings” and “demands that state-court decisions be given the benefit of the doubt.”
Renico v. Left130 S.Ct. 1855, 1862 (2010) (internal quatatmarks omitted). “[A] state court
decision involves ‘an ueasonable determination of the facts’ under 8§ 2254(d)(2) only when the
state court makes an ‘unreasonable err@difeman v. Hardy690 F.3d 811, 815 (7th Cir. 2012)
(quoting Morgan v. Hardy 662 F.3d 790, 798 (7th Cir.2011)). “After AEDPA, [the court is]
required to presume a state court's account dattie correct, and the petitioner has ‘the burden of
rebutting the presumption of correctness by clear and convincing evidddcéciting 28 U.S.C.

§ 2254(e)(1)Miller—El v. Dretke 545 U.S. 231, 240 (2005)). “The standard is demanding but not
insatiable[.]”1d.

Here, there is more than one reasonable wiandpret the trial court’s statement following
remand. The trial court’s sentencing order begaddmtifying the statutory aggravators of multiple
murder, with respect to each of the murdersafbich Corcoran was convicted, and by assigning
those aggravators a high weight. [DE 96-1 at IFAE trial court then proceeded directly to a
discussion of the defendant’s proposed mitigatingumstances; there was no discussion at all of
any additional, non-statutory aggedors. Finally, after addressing the proposed mitigators, the trial
court provided a statement directly to the Indi@opreme Court, in lighttf the initial remand. After
assuring the Indiana Supreme Court that it relied only on aggravators listed in Indiana Code §
35-50-2-9(b) in re-sentencing Corcoran to death, the trial court explained that its “remarks at the
sentencing hearing, and the language in the @ligiantencing order[,] explain why such high
weight was given to the statutaggravator of multiple murder, and further support the trial court's
personal conclusion that the sentence is approatishment for this offender and these crimes.”

[DE 96-1 at 4]. One possible interpretation of tiatement — the one argued by Corcoran —is that
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the trial court wastill relying on non-statutory aggravators, either independently or in conjunction
with its consideration of the multiple murder factor.

Another way to interpret the statement, howeigeto take the trial court at its word. The
trial court took the case back on remand with speriitructions from the Indiana Supreme Court
to rely only on statutory aggravators in reachargentencing decision. In response, the trial court
resentenced Corcoran to death, and explicitly emphasized to the Indiana Supreme Court that in doing
so it relied only on proven, statutory aggravatdle language that came next can reasonably (and
consistently with its natural import) be understood as referring back tritfiiral sentencing
hearing and to the trial courtsiginal sentencing statement, which were the subject of the remand,
and not to its new decision. The language explains why the trial court did whapiedidusly
without having any bearing whatsoewer what the trial court was doipgesently Presently, the
trial court emphasized that it was relying only oovyam statutory aggravators, and it in fact never
mentioned any non-statuto aggravators at any point in the revised sentencing order. This
interpretation — that the trial court was neither confused nor lying when it said it only relied on
statutory aggravators, and only brought them up ollyqared in reference to a previous order —was
the one adopted by the Indiana Supreme Court.

Regardless of whether the interpretation Can@dvances or the Indiana Supreme Court’s
interpretation is the “right” one, the interpretation espoused by the Indiana Supreme Court is
perfectly reasonable. To be sure, Corcoran’s interpretation of the trial court’s reference to its
remarks at the original sentencing hearing migsa Bk reasonable, but it is not so plainlyahby
reasonable theory that it shows by clear and camvg evidence that the Indiana Supreme Court’s

interpretation was an unreasonable error. That is what Corcoran would need to do to rebut the
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presumption of correctness afforded te sitate court factual finding under AEDRZoleman 690
F.3d at 815. In short, this court simply cannottsay the Indiana Supreme Court justices’ decision
to take the trial court at its word when it spegafly told them it relied only on statutory factors was
unreasonable. As a result, no habeas relief is daila Corcoran on the grounds that the trial court
relied on non-statutory aggravating factors.
2. Even if the Indiana Supreme Court’'s factual determination was

unreasonable, Corcoran has not showthat the trial court’s reliance on

a non-statutory factor violated his federally secured rights.

Corcoran has not shown that the state todecision was an unreasonable determination of
the facts. But even if he hadatrwould not be the end of the matter. Corcoran would have to show
that the facts as “correctly” determined invohediolation of his clearly established, federally-
secured rightswilson v. Corcoran131 S.Ct. at 16-17. He has sugfgel two possible bases for
relief, one under the Eighth Amendment and one under the Due Process Clause of the Fourteenth
Amendment. Neither argument is persuasive.

I. Eighth Amendment

The Eighth Amendment to the United States Constitution, as applicable to the states through
the Due Process Clausetbé Fourteenth Amendmersge Robinson v. Californi&70 U.S. 660,

666 (1962), provides that “[e]xcessive bail simalt be required, nor excessive fines imposed, nor
cruel and unusual punishments inflicted.” hysnow well-settled that capital punishment, generally
speaking, does not violate the Eighth Amendm®&ee Gregg v. Georgi@28 U.S. 153, 176-77
(1976). But even so, states must take steps temare the death penalty is not arbitrarily or
freakishly imposedSee Furman v. Georgid08 U.S. 238 (1972). Corcorargues that reliance on

a non-statutory factor in this case would produce just such a result.
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The primary difficulty for Corcoran is thahe Supreme Court has already decided that
reliance on a non-statutory factor, even if it did actually happen, is not necessarily an Eighth
Amendment violationSee Zant v. Stepher®2 U.S. 862, 878 (1983). A Supreme Court case,
Wainwright v. Goode464 U.S. 78 (1983), explains the applicable. In that case, a Florida court
relied on “future dangerousness” in imposingdkath penalty, even though future dangerousness
was not an authorized factor under the stateeseintg statute. The Supreme Court explained that
mere errors of state law — such as relying ac#of not permitted by theagé statute — “are not the
concern of this Courtfd. at 86. “The critical question ‘is whedr the trial judge's consideration of
this improper aggravating circumstance so infects the balancing process created by the [state] statute
that it is constitutionally impermissible for thegte] Supreme Court to let the sentence stddd.”
(citingBarclay v. Floridg 463 U.S. 939 (1983)yainwrighttherefore shows that reliance on a non-
statutory factor is noitself an automatic violation of the Eighth Amendment; what matters is
whether reliance on the particular factor at issue is for some reason independently constitutionally
problematic or produces an independently unconstitutional sentence.

Corcoran cites four cases which he beligebsit that proposition and show that reliance on
a non-statutory factor is “indisputably” unconstitutionihnson v. Mississipp#86 U.S. 578
(1988);Clemons v. Mississippd94 U.S. 738 (1990Rarker v. Dugger498 U.S. 308 (1991); and
Sochor v. Florida504 U.S. 527 (1992). True, each of those cases held that a trial court's reliance
on an “invalid” or “constitutionally impermissible” aggravating factor in imposing the death

sentence was an Eighth Amendment violafiamether that factor veaa statutory one or n@ee,

8 Sochordealt with a trial court that weighed a factdtich was listed in the statute but which was found
unconstitutionally vague, as well as with anothemustay factor which was unsupported by the evidedobanson
dealt with a statutory factor that was unsupported by the evideaderdealt with two statutory factors that were
unsupported by the evidence; abli@mongdealt with an “improperly defined” statutory factor.
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e.g., Sochqrs504 U.S. at 532 (“In a weighg state . . . there is Eighth Amendment error when the
sentencer weighs an ‘invalid’' aggravating cirstance in reaching the ultimate decision to impose
a death sentence.”). But none of the cases overMMaohwright and not one held that a
“non-statutory” factor is automatically a “constitutionally impermissible” or “invalid” factor.
Moreover, Corcoran’s interpretation of thosases would put them directly at odds with
Wainwright SinceWainwrightupheld a sentence which was impobgdhe State of Florida — like
Indiana, a weighing state — and which was explicitly founded on a non-statutory factor, it simply
cannot be squared with the rule gfet seunconstitutionality” which Corcoran has proposed.
Despite Corcoran’s assertioMgainwrightis still good law. The contradiction therefore presents
a problem for him.

Corcoran seems to thitkough v. Andersqr272 F.3d 878 (7th Cir. 2001), closes the gap.
In Hough the Seventh Circuit summarized the differes between “weighing” and “non-weighing”
states when it comes to the capital punishment prolgesst 905. The court observed that in a
weighing state, “[o]nly statutgraggravating factors are weighed against mitigating factors to
determine if the death sentence is appropri&de But that was a simple observation about how the
sentencing process works in a state with a wagylstatute. It was not a statement of what is
required by the Eighth Amendmemiobody disputes that Indiarsascheme required reliance on
only statutory factors; the question is whether it is a problem udederallaw when Indiana
departs. The remainder of th®ughopinion simply summarizes cases lBeemonsandSochor
and reiterates their holdings that reliance oprstitutionally invalid factor is impermissiblkl.
at 906-07. But, again, those cases both dealt with statfaotors which were themselves

unconstitutional, not with non-statutory factoes)d they never equated “non-statutory” with
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“constitutionally impermissible.”

Ultimately, inHough the Seventh Circuit never answered the question before this court,
because it concluded that there was no evidenceliahce on non-statutory factors in the first
place. Therefore, contrary to Corcoran’s argunteatighdoes not somehow abrog#t@inwright
Nor can it, for the purpose of detammg “clearly established” lawHough is a Seventh Circuit
case, and the “clearly established” inquiry deals only with federal law “as determined by the
Supreme Court of the United Statesii¥filliams v. Tayloy529 U.S. 362, 404-05 (2000) (citing 28
U.S.C. § 2254(d)(1)).

ReadingWainwrightalong with the cases cited by Corcoran, the court concludes that there
is no clearly established federal law, as determined by Supreme Court precedent, holding that
weighing a non-statutory factoras Eighth Amendment violatigrer se Instead, the cases show
that reliance omny factor, whether statutory or non-stettry, which is itself unconstitutional or
unsupported by the evidence, likely presents an Eighth Amendment problem. Whether it does or
does not depends on the answea gecond question: whether thial court’s erroneous reliance
on the factor impermissibly infected the sentaggrocess to the point of constitutional defSeie
Wainwright 464 U.S. at 88.

In this case, even if Corcoran had showa the state court’s factual determination was
unreasonable — and he has not — he has notrstiat relying on the non-statutory factors in

guestion produced a sentence thalates the Eighth Amendment.\Mainwright the Court upheld

° The court notes that in addition to the clear and binding impaktasfiwright a practical observation
about this case’s procedural histehyows that Corcoran’s theory canbetcorrect. The United States Supreme
Court’s treatment of the case shows that it does ik thliance on a non-statutory aggravating factorgsrase
violation of the federal constitution. It would not hdbaen necessary to issue a remand for a case-specific inquiry
into whether reliance on a non-statutory factor was a violafiéederal law, if the simple fact of reliance already
answered that question. The remand itself shows that more is required.
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a sentence based on the non-statuggravator of “future dangerousness” because the trial court’s
reliance on that factor did notd'snfect[] the balancing processated by the Florida statute that
it [would be] constitutionally impermissible for tRérida Supreme Court to let the sentence stand.”
464 U.S. at 86 (citations omitted). In reaching that conclusion, the Court relied heavily on its
findings that: (1) a properly instructed jurydh@commended the death penalty in the first place;
and (2) that the state supreme court had indepgligdeund that the sentence was a reasonable one.
Both of those circumstances are also present Aedethat counsels in favor of the same reSele
Corcoran 1, 774 N.E.2d at 501-02 (independently balancing the factors to resolve Corcoran’s
argument that his death sentence was unreasonable). Furthermoré/awwigightdealt only with
“future dangerousness,” the same considerations apply to the other non-statutory factors on which
Corcoran alleges the trial court relied, suchhesinnocence of the victims. He has provided no
authority to indicate that reliance on such a factor is unconstitutional in and of itself, and, as in
Wainwright the unanimous jury verdict and the independent Indiana Supreme Court finding that
the sentence was reasonable help to show that the balancing process was not unconstitutionally
compromised.
il. Fourteenth Amendment

Corcoran also makes a due process argument in general terms, relying primididigson
v. Oklahoma447 U.S. 343 (1980). In that case, a trial jury was erroneously instructed that it was
required by law to sentence the defendant to a 40-year term of imprisonment. Had the jury been
properly instructed, the sentence might have betawaas ten years. The Supreme Court held that
the error was more than just an issue of state procedure: “Where . . . a State has provided for the

imposition of criminal punishment in the discretiohthe trial jury . . . [the defendant] has a
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substantial and legitimate expectation that he will be deprived of his liberty only to the extent
determined by the jury in the exercise of its statutory discretion[.]” 447 U.S. at 346.
Corcoran’sHicksargument is somewhat underdeveloprd seems to rest on his assertion
that “the Indiana Supreme Court cannot arbitraligyegard[ ] what makes the Indiana death penalty
statute constitutional, the prohibition of the adesation of non-statutgraggravators[.]” [DE 99
at 8]. That line of argument, as statgdCorcoran, is a non-starter. Indianadg constitutionally
required to adopt a system wherenly statutory aggravators may be considered, and it therefore
cannot be said that the limitation to statutory aggtors is what “makes” the system constitutional.
It could be perfectly constitutional without that limitation, provided that at least one statutory
aggravator was require®ee, e.g., Wilson v. Corcorab31 S.Ct. 13, 16 (acknowledging that
nothing prevents Indiana from adopting a rulattpermits the consideration of non-statutory
aggravators)Stephenst62 U.S. at 878 (upholding constitutionatify'narrowing” systems, which
permit consideration of non-statutory aggravatexgdrs once at least one statutory aggravator has
been found)Hough 272 F.3d at 905 (describing “non-weight schemes in which consideration
of non-statutory aggravators is not a constitutional problem). Perhaps a better formulation of
Corcoran’s argument is that Indiana had no okitigeto create a system which limits the sentencer
to the consideration of statutory aggravatingdesstbut that once Indiana chose to do so, the Due
Process Clause required it to honor its choice.
That argument has a certain theoretical apgedalCorcoran did not clearly advance it or
present any case law in support of it, let alone reference a clearly established Supreme Court
precedent. Moreover, this court has been untaldiad a body of case law developing the concept.

Accordingly, the court must resort to general grecess principles. Those principles do not cut in

21



Corcoran’s favor. In order to show a due pssceiolation, the petitioner must show: (1) that he
possessed a protected interest; and (2) that the process offered by the state did not meet
constitutional standardSee Cleveland Bd. of Educ. v. Louderiiflo U.S. 532 (1985). Corcoran’s

life istheessential protected interest; passing the fimigof the test is no challenge. But this court
cannot say the process offered by the state dichaet constitutional standards when it is so well-
settled that there is nothing inherently problematic about a state system that openly allows the
consideration of non-statutory factors in imposirgdbath penalty, so longaideast one statutory
“qualifier” is found.See, e.g., Stringer v. Blad¥03 U.S. 222, 231-32 (1998tephens462 U.S.

at 878. Even if Corcoran was right about the fadutssargument, stripped to its essence, is that he
was sentenced through a narrowing process inghing state. Under well-settled Supreme Court
precedenteitherprocess offends the federal constitution. Without clear authority for doing so, this
court cannot say that “process [sufficientt@et constitutional standards” in Georgiee Stephens

supra is insufficient to meet constitutional standards in Indiana. Corcoran has not presented a viable
due process claim.

The Indiana Supreme Court’s factual determarathat the trial court did not rely on non-
statutory aggravators was not unreasonable. Asudty€orcoran is not entitled to the writ on these
grounds. Even if the factual determination wagasonable, however, Corcoran’s claim would fail
because he has not shown a basis for federal relief.

B. Whether the Trial Court Improperly Re fused to Consider Mitigating Evidence

Corcoran’s second argument relative to the sentencing process is that the trial court
improperly refused to consider mitigating evidenCorcoran rightly points out that a criminal

defendant is entitled to individualized consideration, based on the circumstances of his crime and
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on his character, before theath sentence may be imposgde Woodson v. North Carolind28
U.S. 280, 304 (1976). One of the baseline corigiital requirements for a capital sentencing
scheme is that “the sentencer [must] not ljuded from considering, as a mitigating factor, any
aspect of a defendant's character or recordaagdof the circumstances of the offense that the
defendant proffers as a basis éosentence less than deatliddings v. Oklahomal55 U.S. 104,
110 (1982) (quotingockett v. Ohip438 U.S. 586, 604 (1978¥%ee also Penry v.LynaugiB2 U.S.
302, 319 (1989)Hitchcock v. Dugger481 U.S. 393, 394 (19873kipper v. South Carolin@76
U.S. 1, 4 (1986). Furthermore, “[jJust as that8tmay not by statute preclude the sentencer from
considering any mitigating factor, neither may the sentencer refuse to coasidenatter of lay

any relevant mitigating evidenceEddings 455 U.S. at 114-15 (emphasis original).

All the same, while the sentencer is required by lawaesider and not exclude, any
relevant evidence offered by the defendant as atitig, it is not required to be convinced, as a
factual matter, that such evidencadcsuallymitigating, or to give it th exact amount of weight the
defendant thinks it deserve&ee Allen v. Bus858 F.3d 657, 667 (7th Cir. 2009) (“[O]f course, a
court may choose to give mitigatiegidence little or no weight.”) (citingddings 455 U.S. at 114-
15). For example, thsentencer need not treat proffered evidence as mitigating if it is in fact
irrelevant, or ifitis in fact aggravating and maitigating. The sentencer may also reasonably decide
to assign low weight to relevant mitigating evidence in the balaqmingess, depending on the
circumstances of the casd. The debate between the partiethis case is whether the trial court
refused to consider relevant mitigating evidence at all, which would Beldingsviolation, or
whether it did consider all of the relevanidance but reasonably drew conclusions adverse to

Corcoran. The Indiana Supreme Court concluded the latter, and “a reviewing court’s
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characterization of what the trial judfgmind is one of historical factWright v. Walls 288 F.3d

937, 944 (7th Cir. 2002) (citingarker v. Dugger498 U.S. 308 (1991Yainwright 464 U.S. 78;

andRivera v. Sheriff of Cook CnfyL62 F.3d 486 (7th Cir. 1998)). Agesult, § 2254(d)(2)’s highly

deferential “unreasonable determination of the fagttsidard of review applies to this claim as well.
The Indiana Supreme Court’s last decision on this issue is fo@ataoran Il, 774 N.E.2d

at 500:

Corcoran's argument that the trial court did not consider six of the proffered
mitigating circumstances is without meAss the mitigating circumstances were not
the focus of our concern, we are not sisgd that the trial court's second order
analyzed only those aggravating and mitigating circumstances it found pertinent to
the task on remand.

The trial judge had in fact analyzed Corcoran's proffered mitigators in the course of
its original sentencing. Our review of the retalso persuades us that the trial court
properly rejected the remaining factorghe original sentencing order. Corcoran
claimed first that his mental diseaseeatkd his capacity to appreciate or conform
his conduct. As we discuss in greatetailebelow, the trial court did not err in
rejecting it.

In a related vein, Corcoran also asked ihtto consider the fact that he shielded

his young niece from the bloodshed as a mitigdut this fact cuts both ways. His
actions demonstrate a keen awareness of the events that were to follow, and suggest
to us that his capacity to appreciatedhminality of his conduct was not inhibited.

Third, Corcoran argues that his mental disease prevented him from competently
assisting in his defense, stemming primarily from his refusal of favorable plea
recommendations offered by the State. $lede's pleas would have kept Corcoran

in jail for life, but Corcoran rejected each. He chose instead to exercise his
constitutional right to a jury trial, therefore creating the potential for a lesser
sentence, a favorable jury recommendation, or an outright acquittal. Corcoran's
choice will not act simultaneously as a mitigator for his benefit.

The remaining three factors are also withmetit. Corcoran was twenty-two at the
time of the murders, and offered hisas a mitigator. Although chronological age
is not the end of the inquiry for young diduconsidering both the seriousness of this
crime and the fact that Corcoran islwgast the age of sixteen where the law
requires special treatment, fied no abuse of discretioBee Monegan v. Sta#s6
N.E.2d 499, 504-05 (Ind. 2001). The fiftheejed factor was Corcoran's good
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behavior in jail prior to sentencing. We agvéth the trial court that this is expected

of persons who are incarcerat&ge Walter v. Stgté27 N.E.2d 443, 448-49 (Ind.

2000). Even if it is an appropriate mitigatits weight is modest and we find no

abuse of discretion here either. Finallyy@wan asserted that his admission of guilt

through all phases of the legal process should be a mitigating circumstance. Of

course, Corcoran did not admit his guiltivie sense that one does in pleading guilty.

Corcoran demanded a jury trial and subjected the victims' families and loved ones

to a trial. The trial court did not abasts discretion in declining to find this

mitigator.

In accordance with our guidanceHarrisonandHolsinger, the trial court explicitly

identified the proven mitigating circumstances and listed the specific facts and

reasons that led the court to find thexistence. The trial court fulfilled its

resentencing duties.
774 N.E.2d at 500-01 (record citations omitted). Tloigrt’s task is to assess the reasonableness of
the Indiana Supreme Court’s factual finding ttfeg trial court did consider all of Corcoran’s
proffered mitigators in light of the record.

Corcoran did indeed argue ten mitigating factmfore the trial court, as confirmed in the
trial court’s order. [DE 96-1 at 2]. As the liatia Supreme Court noted, the trial court’s revised
sentencing ordét — the one issued after ti@orcoran Iremand — found four of those argued
mitigators were proved.e. consistent with the evidence, amssigned them varying weight based
on its assessment of the totality of the circiamses: (1) Corcoran was under the influence of a
mental or emotional disturbance at the time he committed the murders (medium weight); (2)
Corcoran cooperated fully withuthorities investigating his cran(low weight); (3) Corcoran’s

criminal history was limited prior to these mursl¢low weight); and (4) Corcoran was genuinely

remorseful (low weight). It cannbe genuinely argued that the kgaurt “refused to consider” any

0'With respect to mitigating circumstances, the t@irt’s revised sentencing order is identical to its
original sentencing order. [Compare DE 96-1 with DE 32-3 at 71-77]. The court references the revised sentencing
order here because it was the primary subject of the Indiana Supreme Court’s analysis in Corcoran Il, which
represents the last state court decision on the subject.
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of these four proposed mitigators, or thag thdiana Supreme Court’s finding that they were
considered was unreasonable.

The trial court also addressed, at lengtho@ah pair of arguments which were presented as
mitigating evidence but which were really legsgartions about Corcoran’s sanity and competence
to stand trial, issues that were essentiallgay resolved earlier in the litigation. Corcoran argued
that he lacked the capacity to understand the cailityrof his conduct as a result of mental disease
or defect, and that his mental illness rendered hnable to adequately assist counsel in the
presentation of his defense. [BE-1 at 2-3]. The trial court resived all of the evidence introduced
throughout the case with respect to Corcoran’s al@nid emotional condition. To some extent, the
evidence was ambiguous, with expert opinions ort@an’s condition varying considerably. But
the trial court’s conclusion, based on several pafatw’ worth of analysis of those opinions and
the manner in which Corcoran had conductealsieif throughout the litigation, was that Corcoran
had not proved that he lacked the mental capagitynderstand his conduct or to assist in his
defense. Since the facts were not as the defeadguntd them, and since the trial court had already
determined those issues against Corcoran, thedust did not assign any mitigating weight to the
defendant’s version of the facts.

Corcoran also argued four other assorted matitig) circumstances. First, he argued that he
continually admitted his guilt at all stages of thgalleprocess. The trial court felt that simply was
not true. Corcoran had not plgdilty, and had demanded (and receiveeglry trial. It was certainly
curious that he did all of that, given that he had confessed to the murders during the investigative
process and that he accepted responsibility once again in front of the jury, but the trial court

concluded that if Corcoran had in fact admittedjuiit at all stages of the legal process, he would
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have pled guilty. Second, Corcoran argued thatgood behavior while incarcerated was a
mitigating circumstance. The trial court found thiaé defendant did behave well, but “[did] not
consider this to be a mitigating circumstancegihce good behavior is expected of incarcerated
individuals. [DE 96-1 at 4]. Third, Gooran argued that the fact tih@tshielded his 7-year old niece
from the murders he was about to commit was a mitigating circumstance. The trial court did not
apply that as a mitigating factor, since the only reason she was in a position to witness a murder in
the first place was because the defendant was thowtrder four people. Fourth, Corcoran argued
that his age was a mitigating circumstance. Thedoiart did not provide an analysis of Corcoran’s
age, which was 22 at the time of the murdersemen specifically mention it in the written revised
sentencing order.

In light of the foregoing, it was not unreasoreafar the Indiana Supreme Court to find that
the first nine proffered mitigators — that is, all of them except Corcoran’s age — were properly
considered. The trial court clearly did not “exclude” any of the evidence relating to those factors
from its considerationas would violate thé&ddingsrule. See Allen558 F.3d at 667. To the
contrary, the trial court heard Corcoran’s proffamgtigators, considered each one of the first nine
in writing, and explained why it either: found titatas proved and assigned a certain weight; found
that it was proved but was not actually mitigatfagd therefore assigned no weight); or found that

it was not proved. That is all perfectly acceptalule?

11 Corcoran argues that the trial court’s finding that several of his proffered mitigators were not actually
mitigatingitself amounts to aiddingsviolation. That is not correct. Evadce is not mitigating simply because a
criminal defendant says it is. TE&ldingsrule, along with general due process principles, requires that the sentencer
hear and consider the defendant’'s arguments in maigaBiut it does not require the sentencer to believe or be
persuaded by everything it hears:

A careful examination dEddingsreveals that the Constitution prescribes only that the sentencer

hear and consider all the evidence a defendambses to offer in mitigation. There is no
requirement that the court agree with the defendwiet’s that it is mitigating, only that the proffer
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The issue of Corcoran’s age, howeverslightly more comple. Unlike the other nine
proffered mitigators, the trial court did not aymd Corcoran’s age in writing. Nonetheless, the
Indiana Supreme Court found age was considé€ectoran Il, 774 N.E.2d at 508.The question
is whether the Indiana Supreme Court’s interpi@teof the trial court’s silence on the subject of
age to mean that the trial court considered aretteql it, rather than simply failed to consider it,
was reasonable. The law in our circuit says that it was. Under Seventh Circuit precedent, in the
absence of a statement expressly indicating tthattrial court ignored Corcoran’s age, it is
“plausible” to assume that the trial court simply did not consider Corcoran’s age to be mitigating.
Allen, 558 F.3d at 667. PursuantAtien, when a state supreme court draws that conclusion, we
defer to their judgmentd. (citing Todd v. Schomijg283 F.3d 842, 855 (7th Cir. 20023ge also
Dobbert v. Strickland718 F.2d 1518 (11th Cir. 1983) (“The félcat the sentencing order does not
refer to the specific types of non-statutory ‘natigg’ evidence petitioner introduced indicates only
the trial court's finding the evidence was not mitigating, not that such evidence was not
considered.”).

Considering the cited precedents, it was reasonable for the Indiana Supreme Court to
conclude that the trial court considesgidof Corcoran’s proffered mitigators — as it said it did —and

simply found that his age was not actually mitigatfBigice that decision was not an unreasonable

be given consideration.

Raulerson v. Wainwrigh732 F.2d 803, 807 (11th Cir. 1988ke also Adamson v. Ricke865 F.2d 1011, 1061

(9th Cir. 1988) (“this rule requiring the sentencer to alilownd to listen to all mitigating evidence, does not require
that the sentencer give a particular weight to the evidence or that thecsgrtonsider irrelevant evidence.”),
abrogated on other groundé/alton v. Arizona497 U.S. 639 (1990). With respect to the first nine proffered
mitigators, Corcoran’s argument is not convincing.

12 Since it would have been an abuse of discretion otrial court to refuse to consider age, the Indiana
Supreme Court’s finding that there was no abuse of discretion amounts to a finding that it was considered.
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determination of the facts, Corcoran has not carried his burden and is not entitled to relief.

Finally, the court notes one other circums&mwhich supports its conclusion. The Indiana
Supreme Court itself independently considered eatibator, even if the tal court did not. Under
Eddings the reviewing court — in addition to the sentencer — is free to determine how much weight
to afford to proffered mitigating evidence, sm¢) as that evidence is considered. 455 U.S. at 115
(“the [state court of appeals] on review, may determine the weight to be given relevant mitigating
evidence”). Thus, even if the trial court faileddonsider Corcoran’s age, the Indiana Supreme
Court did consider it, found thdt was not mitigatingand independently determined that the
sentence was not unreasonable. That cures any error Bddiexgs and further reinforces the
court’s conclusion that Corcoran’s claim is without merit.
I. Ground Three: Constitutionality of Indiana’s Death Penalty Statute

As previously mentioned, Indiana’s Death Penalty Statute is codifiedbaCbDE §
35-50-2-9. Pursuant to the statdfehe state may seek either a deaéntence or a sentence of life
imprisonment without parole for murder by allegingagrage separate from the rest of the charging
instrument, the existence of at least one (ihefaggravating circumstances listed in subsection
(b).” In addition to the requirement that at leas¢ statutory aggravator be found, a death sentence,
or a sentence of life without pide, may only be imposed where the aggravators outweigh the
mitigators.See35-50-2-9(1). Corcoran argues that #tatute is unconstitutional because, by using
the same “qualifying” factors to make defendasmtigible for the death penalty and for life
imprisonment without parole, it does not sufficiemiéyrow the class of people eligible for the death
penalty.

The Indiana Supreme Court concluded thatdndis Death Penalty Statute is constitutional,
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and adequately uses factors to narrow the class of death-eligible defendants:
The Indiana capital sentencing scheme satisfies [the requirements of federal law] by
prescribing particular aggravating circumstances that narrow the class of murderers
eligible for the death penalty . . . Eventlwthe addition of life without parole as an
alternative punishment for death-eligilbheirderers|,] the Indiana system rationally
distinguishes between those individualsvidiom death is an appropriate sanction
and those for whom it is not. Just th&re is no constitutnal defect under the
Indiana death penalty statute, which gitresindiana sentencer discretion to choose
between death and imprisonment for a ternge#rs, so also there is no defect in
permitting the sentencer to choose the alternative of life imprisonment without
parole.
Corcoran | 739 N.E.2d at 653. The constitutionality of gtatute is a legal question. As a result,
§ 2254(d)(1) provides the standard of review. For Canttw prevail, he must show that the Indiana
Supreme Court’s decision was contrary to, ouareasonable application of, clearly established
federal law as established by the Supreme Court of the United States. That is a difficult standard to
meet: “Under the Antiterrorism and Effective DeB#nalty Act, a state prisoner seeking a writ of
habeas corpus from a federal court must stimat the state court's ruling on the claim being
presented in federal court was so lacking itifieation that there was an error well understood and
comprehended in existing law beyond any possibility for fairminded disagreeBeiny v. Dixon
132 S.Ct. 26, 27 (2011) (internal citations omitt&de also Harrington v. Richtek31 S.Ct. 770,
786 (2011)(quotingYarborough v. Alvarado541 U.S. 652, 664 (2004)). The court’s task is to
compare the Indiana statute to the requiremenBupfeme Court jurisprudence, according to the
AEDPA standard.
“A state’s death penalty statute is constitutiamallong as the statute establishes a threshold
belowwhich the [death] penalty cannot be imposé&binano v. Oklahom&12 U.S. 1, 6 (1994)
(quotingMcCleskey v. Kem@81 U.S. 279, 305 (1987)) (emphasis added). The statute must contain

“rational criteria that narrow the decision-maker’s judgment as to whether the circumstances of a
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particular defendant’s case meet that threshtddCleskey481 U.S. at 305. As the Supreme Court
has stated:

Together, our decisions Furman v. Georgia408 U.S. 238 (1972) (per curiam),

andGregg v. Georgia428 U.S. 153 (1976) (joint opinion of Stewart, Powell, and

Stevens, JJ.), establish that a state capital sentencing system must: (1) rationally

narrow the class of death-eligible defendants; and (2) permit a jury to render a

reasoned, individualized sentencing determination based on a death-eligible

defendant's record, personal characteristiod,the circumstances of his crirBee

id., at 189, 96 S.Ct. 2909. So long as a stattegy satisfies these requirements, our

precedents establish that a State enjagsge of discretion in imposing the death

penalty, including the manner in which aggravating and mitigating circumstances are

to be weighedSee Franklin v. Lynaughd87 U.S. 164, 179 (1988) (plurality opinion)

(citing Zant v. Stephengd62 U.S. 862, 875-876, n. 13 (1983)).

Kansas v. Marshb48 U.S. 163, 173-74 (2006).

Corcoran has not advanced any credible argtiaseto why the inclusion of a more merciful
option in Indiana’s Death Penalty Statute nsikenconstitutional. The system (1) does rationally
narrow the class of death-eligible defendants laygustatutory aggravating factors, and (2) does
permit a jury to render an individualized deténation by considering both statutory and not-
statutory mitigating circumstances and weighihgse against the proven aggravators. That is
undeniable given the statutory text, and is atswststent with the requirements listed in Supreme
Court precedent. Moreover, the rule is that a sateath penalty statute must establish a threshold
belowwhich the death penalty cannot be imposs# Romandb12 U.S. at 6, not that it must
establish a thresholabowe whichonly the death penalty may be imposed. In short, no clearly
established law requires the sort of schemgétigioner has requested. Indiana’s death penalty is

not unconstitutional simply because it allows the sentencer the diseretiorsentence a defendant

to death, even when a qualifying factor is found. Corcoran’s claim is meritless.
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CONCLUSION

There is nothing easy about any death permalég. In this one, however, the petitioner has
not carried the burden set upon him by the lawhatenot shown that the Indiana Supreme Court’s
factual determinations with respect to les@nd claimed ground for relief were unreasonable, and
he has not shown that the Indiana Suprerert legal decision to uphold the Indiana Death
Penalty Statute was contrary to United Statgg&ne Court precedent. He is therefore not entitled
to relief, and his petition for a writ of habeas corpuSENIED.

SO ORDERED.

ENTERED: January 10, 2013

/s/ JON E. DEGUILIO
Judge
United States District Court
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