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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION
G&S METAL CONSULTANTS, INC.,
Plaintiff,
V. Case No. 3:09-CV-493 JD

CONTINENTAL CASUALTY
COMPANY,

Defendant.

)
)
)
)
)
)
)
)
)
)

OPINION AND ORDER

This case arises from an insuranceudis. On November 29, 2007, an explosion
occurred at the Manchester, Georgia plarG&S Metal Consultants, Inc. (GSMC), an
aluminum processing and recycling businessthAt time, GSMC had a commercial insurance
policy issued by Continental Cadty Company (Continental). G&C believes that Continental
has not fulfilled its obligationander that policy. Sat filed this lawsuit, alleging breach of
contract, promissory estoppel and tortious breddhe insurer’s duty of good faith. [DE 5-2].
On September 18, 2015, the Court granted patiamary judgment for Continental as to
GSMC'’s promissory estoppel claim and breachaftract claim under the building and personal
property section of the policy. fiirther struck the parties’ other filings as unduly lengthy and
confusing, and permitted each party to refilergls motion for summary judgment. [DE 286].
Continental has now filed amewed, consolidated motiongaiing it is entitled to summary
judgment on GSMC's remaining claims: breachhaf insurer’s duty of good faith and breach of
contract under the business income and exiparmse section of the policy. [DE 287]. The

parties have briefed Continental’s motiordat is ripe for review. [DE 288, 292, 295].
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STANDARD OF REVIEW

Summary judgment is appropriate when tHgao genuine disputas to any material
fact and the movant is gthed to judgment as a matter of IdwkFed. R. Civ. P. 56(a). A genuine
dispute as to any material faciss if “the evidence is such thatreasonable jury could return a
verdict for the nonmoving party.Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986).
“Once a party has made a properly-suppontetion for summary judgment, the nonmoving
party may not simply rest upon the pleadingsrbust instead submit evidentiary materials that
set forth specific facts showing that there is a genuine issue for t&@del v. Shell Oil Co.
612 F.3d 932, 937 (7th Cir. 2010) (internal qtiotamarks omitted). Since the Court is
evaluating a motion for summanydgment filed by the Defendantwill construe all disputed
facts in the light most favorable to the Plaintiee AndersqQ77 U.S. at 255 (at the summary
judgment stage “the evidence of the non-movatu s believed, and all justifiable inferences
are to be drawn in his favor”).

FACTS

GSMC is an aluminum processing and iityg business. It was founded in 1995 in
Wabash, Indiana and opened a second plant in Manchester, Georgia in 2007. The Manchester
plant used four furnaces to melt aluminumotgas and two electric. On November 29, 2007
water entered one of those furnaaesulting in an explosion dh caused several injuries, a
fatality and extensive property damage.

At the time of the explosion, GSMC hadmmercial insurance coverage through the
Defendant, Continental. GSMC'’s policy @¢#2074910019) (the Policypntained two separate
coverage forms. One coverage form provideiiding and personal property coverage (the BPP

Form), the other provided business incomd axtra expense coverage (the BIEE Form).



Four days after the explosion, representativem Continental toured the Manchester
facility to evaluate the damag&SMC then began repair effe, removing debris from the
facility and retaining contractor Rufus Jack€amnstruction to perforrriage repairs to the
building’s roof and walls. After eight daySSMC had resumed limited operations. While the
gas furnaces and one of the electric furnaces westored to operation following the explosion,
the other electric furnace remad offline. Limited operations ended in April 2008, when
GSMC'’s Scott Galley ordered tifiggcility to close. The partgedo not agree as to why. GSMC
contends Galley observed a leakmogf and closed the facility fsafety reasons. Continental
says that the closure was motivated byritial problems that praded the explosion.

Since the repairs performég Rufus Jackson turned out to be inadequate, GSMC made
efforts to locate another contractor to complefgairs to the facility. Galley contacted some
potential candidates (the exact number is notrcbkead also reached out to Continental and the
City of Manchester for recommendations. He was not successful. Ultimately, GSMC did not
retain a contractor to complete repairs untdnhea year after the explosion, when its claims
representative (Ellen ChanoohMJ Insurance) located LangtbConstruction (Langford) in
October 2008. Langford then made repaith&building, beginning with a scope of work
meeting on October 29, 2008 and ending omad.6, 2009. Over GSMC'’s objections,
Continental determined that this reflected GS#8M@eriod of restorabn” under the BIEE Form
and accordingly compensated GSMC for fimenths of lost business income.

Even after the October 2008 — March 2009 reptiesfacility’s roofleaked precipitously
due to the inadequacy of the initial repgaesformed by Rufus Jackson. Langford accordingly
recommended additional repairs to the rdoduigh Continental did not promptly fund them.

GSMC then declared bankruptcy in June 2009 arasiets were liquidated in a bankruptcy sale



in September 2009. In October 2009, GSMC leathatiContinental had tarnally authorized
the funding of additional repairg {s not clear when that authmation occurred), but had not
provided those funds to Langford or GSMCltitdately, Continental not did pay GSMC for the
additional roof repairs recommended by Lamdfuntil December 2009, after the bankruptcy
sale and GSMC had filed suit.

While this litigation began in July 2009 lrmankruptcy court, it has since come to this
court via a withdrawal of reference. It has nlaated for more than seven years, proceeding
through extensive discovery ande partial motion for summajydgment, in which the Court
granted judgment for Continehtan GSMC'’s claims for promssory estoppel and breach of
contract under the BPP Form. That leaves GSM@ims for breach of the insurer’s duty of
good faith and breach of contract under the BIEE Form remaining. Continental now asserts that
it is entitled to summary judgment on those claforsseveral reasons. First, it contends that
GSMC's claim for breach of the BIEE Formhbarred by GSMC'’s failure to comply with
appraisal and fraud provisions in the Policy. Second, it argues that GSMC has no claim for
breach of the BIEE Form since: (1) Continémafgpropriately paid GSMC for lost business
income based on a five-month period of restoraand (2) GSMC'’s claims that Continental
owes it additional lost businesome due to “melt loss™—i.e. pductivity lost due to reliance
on inefficient gas furnaces during GSMC'’s temporary operation period from December 2007 to
April 2008—and a projected increas business are unfoundedndlly, it says there is no

evidence it acted in bad faith. The Court addresses each argument in turn.



ANALYSIS

The Appraisal Provision

Continental first says GSMClreach of contract claim is foreclosed by the BIEE Form’s
appraisal provision. That permits either paotylemand an appraisal and requires payment only
after an appraisal award e parties agree on a loss amount. [DE 289-9 at 31, 33]. Since
neither of those things have happened, Contihesaégons that it cannot yet have breached the
BIEE Form. GSMC responds that the apprgmsaVision is only intended to govern the timing
of payment, not to limit Continéal’s duty to pay. Further, it ga that even if the appraisal
provision is a condition precedent to payment, td@mtal has now waived any right to appraisal
it may have had.

The appraisal provision in the BIEE Foisrmore than a mere “timing provision.”

Rather, it invokes the conditional “if” to indicate that payment will not occur until an appraisal

happens or the parties agree as to loss amount:

We will pay for covered lossithin 30 days after we reaas the sworn mof of loss,if you have complied
with all of the terms of this Coverage Part andiVa. have reached an agreemnith you on the amount
of loss; or b. An appraisal award has been made

[DE 289-9 at 33] (emphasis added). MBS argues to the edrary, relying orMontalvo v.
American Family Mutual Insurance Companyo. CV-12-02297, 2014 WL 2986678, at *1, 8
(D. Ariz. July 2, 2014). But that case invodiva policy that provided payment would be due
thirty days after agreement, arbitaa or entry of a final judgment, ndtthose events occurred.
More importantly, courts in this circuit haveund language more permigsithan that in the

BIEE Form to constitute a condition precedent to paymé&gctven Loan Servicing, LLC v.

L While the Court previously ruledahContinental did not have an olatgpn to pay under the BPP Form sooner
than it did, that is not determinative of this issue. The Court’s previous finding was confined to the timeliness of
payment. The Court did not addsewhether the appraisal provisionsvean absolute condition precedent to
payment, since the parties agreed that Continental ultimately paid everything it owed under the BPP Form.
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Nationwide Mut. Fire Ins. CpNo. 1:07-CV-01449, 2012 WL 1067854, at *13 (S.D. Ind. Mar.
29, 2012) (condition precedent to pagmhwhere the policy stateddment will be made within
60 days after we receive your pramfloss and: (1) reacigreement with yowgr (2) there is an
entry of a final judgment; di8) there is a filing of aappraisal award with us.”$ee also
Philadelphia Indem. Ins. Co. v. WE Pebble Po#idt F. Supp. 3d 813, 821 (S.D. Ind. 2014)
(condition precedent to suit where policy provideat tither party had the right to demand an
appraisal with binding results, though permitteglitisurer to deny the claim notwithstanding the
appraisal resultsj. Accordingly, the Court finds complianegth the appraisal provision to be a
condition precedent to payment.

But like any other contract right, thight to appraisal may be waivethtegrity Ins. Co.
v. Lindsey 444 N.E.2d 345, 347 (Ind. Ct. App. 1983) (€rhght to appraisal, as well as the
notice of waiver requirement, arevslar to arbitration rights in that they are all contract rights.
As such, they, like any other contract right, may be waived, amended or alteved.d)so
Philadelphia Indem. Ins. Co44 F. Supp. 3d at 821 n. 5 (“ladia’s arbitration statutes dot
mandate that arbitration clauses be invari@olystrued as conditions precedent to suit . . .
parties remain free to waive them”). Wherehase, “the policy does natate a specified time
within which demand for appraisadust be invoked, demand fgp@raisal must be made within
a reasonable time under the circumstances of the cadéptoe Guar. Ins. Co. v. Backstage,

Inc., 537 N.E.2d 528, 529 (Ind. Ct. App. 1988¢e also Terra Indus., Inc. v. Commonwealth Ins.

2 In Hayes v. Allstate Insurance Compathe Seventh Circuit found that an appraisal clause is not a condition
precedent to suit unless it explicitly says so. 722 F.2d 1332, 1335 (7th Ciy. 9% case has since been widely
distinguished as inconsistenitvcurrent Indana precedentSee, e.gAmerex Grp., Inc. v. Lexington Ins. C678
F.3d 193, 202 (2d Cir. 2012). Further, the policiHayesprovided for judicial determination of loss, which the
Policy here does notdayes 722 F.2d at 1335 n. See also Philadelphia Indem. Ins. Cé&4 F. Supp. 3d at 820 n.
3.



Co. of Am.981 F. Supp. 581, 599 (N.D. lowa 1997) (collegtcases). Further, waiver requires
finding that good-faith negotiatioras to loss amount have ceasad that prejudice resulted
from the delay in demanding appraishl.

In this case, these criteria are handily met. After seven years of litigation and discovery,
there is no plausible argumeahtt Continental’s invocation afie appraisal provision comes
within a reasonable period of tan Further, the prejudice @SMC, were the Court to scrap
nearly a decade of legal work to commence aigpl proceedings, would be immense. As such,
the Court finds the appraisal provisiornthe BIEE Form to be waivedSee Advanced Radiant
Sys., Inc. v. Peerless Indem. Ins.,C&. 1:14-CV-1943, 2016 WL 1117759, at *10 (S.D. Ind.
Mar. 22, 2016) (finding waiver where a partyited almost a year after commencing litigation
to request appraisalpouthland Lloyds Ins. Co. v. Can899 S.W.3d 558, 577-78 (Tex. App.
2011) (finding waiver where insureds invoked apptarsa letter to their isurer, but the insurer
did not respond to that letter, the insured tfiled suit and the insuretid not raise appraisal
until sixteen months into litigationgummit Towers Condo. Ass’n, Inc. v. QBE Ins. Cip.
11-60601-ClV, 2012 WL 1288735 (S.D. Fla. Apr2812) (finding it hard “to imagine a
situation where a party acts more inconsistentti the right to seek aappraisal’ than where a
plaintiff “actively and vigorously” litigates a casecurring more than $1m in legal fees);
Cypress Pointe at Lake Orlando Condo. Ass'’n, Inc. v. Mt. Hawley InsNG06:10-CV-1459,
2012 WL 6138993, at *2 (M.D. FI2012) (“A party that fails t@eek appraisal within a
reasonable time after the commencement ofliiign waives its appisal right by acting
inconsistently with that right.”).

Continental’s arguments to the contrdoynot change this result. It first cif€savelers

Property Casualty Company of America v. Marion T, LNG,1:10-CV-1384, 2010 WL



1936165 (S.D. Ind. May 12, 2010) a®dwen 2012 WL 1067854, at *13. Its reliance on those
cases is misplaced ravelersfound that an appraibprovision foreclosed a dispute as to the
timeliness of payment where the parties ultimately submitted to an appraisal process, following
which the insurer promptly paid what it owe@ravelers 2010 WL 1936165, at *50cwen
involved a policy that provided for payment afégreement, appraisal or—unlike this case—"an
entry of a final judgment.” The court thereagted summary judgmentrfthe insurer, finding
that no precondition to payment had been met, in part because judgment had not yet been entered
in an ongoing parallel state suf@cwen 2012 WL 1067854, at *13. ThuScwenandTravelers
do not implicate waiver, and indeé#tere is no indication thatetparties to those cases ever
raised it.

Continental also argues that waiver isoplécable, since under the BIEE Form waiver is
a condition precedent fmmymentnot a condition precedent to suAnd, it says, it contests only
its obligation to pay, not the Cdig jurisdiction over this suitBut there is little practical
difference between these positions. For, ev€&oiitinental does not expressly seek to stay or
dismiss this litigation in favoof appraisal, a rutig precluding judgment abnt an appraisal
would effectively require GSMC teeek the same result. Moreoweourts have inquired into
whether a party invoked apprdiséthin a reasonable period time even where the appraisal
provision formed a condition precedent to payme&#eSR Int’l Bus. Ins. Co. v. World Trade
Ctr. Properties LLCNo. 01 CIV. 9291, 2003 WL 1344882, at *1-2 (S.D.N.Y. Mar. 18, 2003)
(noting that “the obligation of the insurersgay the loss arises onlytlie Company has reached
an agreement with the insured on the amouttie@foss or an appraisal award has been made”
but then proceeding to the question of whethlee ‘lemand for an appraisal was made within a

reasonable time”) (internal quotation marks alberation omitted). This is consistent with



Indiana precedent, which generally treats apprpisvisions, like all othiecontract rights, as
waivable. Integrity Ins. Co,. 444 N.E.2d at 34'&ee also Harrison v. Thomast1l N.E.2d 816,
820 (Ind. 2002) (noting that “it has long been the ila this state” thaa condition precedent to
another party’s contractual performanceanbe waived in many ways”) (quotidghnson v.
Bucklen 36 N.E. 176, 177 (Ind. Ct. App. 1894)). AxButhe Court finds no basis to conclude
that the appraisal provision cana waived merely because Coetmial asserts it is a condition
precedent to payment rather than to suit amdisfthat Continental savaived the appraisal
provision in the BIEE Form.

The Fraud Provision

As its second affirmative defense, Continental argues that the Policy is void because

GSMC breached the fraud conditionit. That provision provides:

This Coverage Part is void in any case of fraud by you as it relates to this Coverage Part at any time. Itis
also void if you or any other insured, at any timéemtionally conceal or misrepresent a material fact
concerning:

1. This Coverage Part;
2. The Covered Property;
3. Your Interest in the Covered Property; or

4. A claim under this Coverage Part

[DE 289-9 at 80]. Continentakserts GSMC committed fraud sufficient to void the Policy in

three ways: (1) knowingly submitting an inflated estimate for repairs to the Manchester facility,

(2) representing that it shut dowmat facility in April 2008 dueo a roof leak rather than

financial problems in a bid to extend the periodesitoration for which lost business income is

payable and (3) submitting a knowingly false “me#s” claim based on a doctored spreadsheet.
Even assuming that these fraudulent actairred, the Court ages with GSMC that

Continental has failed to present evidence traf there material. The Indiana Supreme Court

has laid out two tests for matality: “Under one definition, a rerepresentation or omission is



‘material’ if knowledge of the truth would have cadgbe insurer to refuse the risk or to charge
a higher premium for accepting the risk . . . A secaproach to materiality in a case . . . where
rescission is attempted after a loss has beemred,uvould measure the materiality not against
the underwriting decision, but rath@gainst the loss. In other mds, coverage of the incurred
loss would be voided if the misrepresentatiieced that risk, butot all coverage would
necessarily be voided.Colonial Penn Ins. Co. v. Guzore®0 N.E.2d 664, 672-73 (Ind. 1997).
An Indiana Court of Appeals cadasuremax Insurance Company v. Bicgerpreted these tests
in the context of alleged fraud in a claimsestigation process. 879 N.E.2d 1187, 1191 (Ind. Ct.
App. 2008). It found that neither of them wereedtly applicable, though noted that they both
“focus on whether the misrepresentation haayaificant impact on the insurer’s decision-
making process.ld. Applying that inquiryJnsuremaxthen declined to void an insurance
policy on summary judgment, since the insuret hat presented evidence that the insured’s
misrepresentations caused the insurer to takdstantially different pason in responding to

its potential liability. Id at 1191-92.

A federal court later adopted this approathnother case involving alleged fraud by the
insured in claim processinggcuity v. Auto Tech Automotive Inblo. 2:09-CV-336, 2012 WL
124928 (N.D. Ind. Jan. 17, 2012). There, the insuesttb the insurer (before later recanting)
about items that were destroyiada structural fire. The inser argued on summary judgment
that the insured’s misrepresatibns voided the policy under aird clause. The court denied
summary judgment finding, among othkings, that “this case, likasureMax lacks evidence
from the insurer regarding the effects that therapresentations had oedisions to investigate
and/or defend against the claimd. at *7.

Like these two cases, Continental failgorovide evidence that GSMC'’s purported
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misrepresentations had “a significant impactthe insurer’s decision-making process.”
Insuremax 879 N.E.2d at 1191. It arguesly that GSMC'’s alleged &ud “relates to the loss
and is intended to affect the insured’s claimdoverage under the policy.” [DE 295 at 14 n. 9].
But aslnsureMaxandAcuity illustrate, that does not satisfydiana’s materiality requirement.
Regardless of what the insured intended, malitrirequires that fraud affect the insurer’s
handling of the claim. And Continental does argue that GSMCalleged fraud had any
impact on the claims process. Some of thdence it designates does show that Continental
spent some time evaluating the purportedly fraudulent claims submitted by GS&4Ce.g.

[DE 289-19 at 20-22], [DE 289-11 at 34-35]. But thex no indication thaContinental changed
its coverage position in response to them, at @ontinental’s evaluations were any more
expensive or time consuming than those waild ordinarily be conducted by an insurer
following a major industrial accident. Lackiagy other evidence of rteiality, Continental
falls well short of establishing & a reasonable finder of facould be compelled to conclude
that GSMC'’s purported misrepresatibns were material. It thus inappropriate to find the
Policy void on summary judgmengee Insuremax879 N.E.2d at 1191 (“the materiality of the
representation or omission igjaestion of fact to be resdu by the factfinder unless the
evidence is such that there can beeasonable difference of opinion”) (quotiGgizorek 690
N.E.2d at 673).

Moreover, even if the Court concluded tha alleged fraud was material, this issue
would still not be suitable for resolution sammary judgment. As to the $1.7m estimate,
Continental provides evidence thhis figure may have beerfiated. For example, Langford
Construction and Rufus Jackson provided mdykieaver quotes for repairs to the building.

[DE 289-8 at 3]; [DE 289-20 at 4]. Continensddo submits the deposition of Michael Fusco, a
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GSMC claims representative, who indicated thaarrived at an émate of approximately
$841,100. [DE 289-10 at 22]. GSMC then requettiatihe take a fferent “conceptual
approach” to the estimatéd. In response, Fusco produced a digantly higher estimate that,
among other things, characterized work theed been done previously as temporary and
accounted for the cost of replacing it. [DE 289a1@1-29]. He advised dhthis would provide
GSMC leverage in negotiatingity Continental. [DE 289-5 at 4]According to Continental’s
engineer, this estimate incorporated unnecgssark and was “inflated, unreasonable, and
flawed in many respects.” [DE at 289-19 at.2Bufus Jackson likewise testified that this
estimate was “grossly inflated,” exceeded the obseplacing the entirbuilding and that he
thus refused to submit an estimate in conforceawmith it. [DE 289-20 at 3-4]. Finally, GSMC'’s
Ken Rauch acknowledged that the $1.7m quote “included work that had been completed and
needed pared back off of the quote,” [DE 289-#iough did so in May, 2008, several months
after the $1.7m quote was submitted in February 2008. [DE 289-10 at 44]. While this all
suggests that GSMC’s $1.7m quetas high, it does not indisputabitydicate that GSMC acted
with fraudulent intent when it submitted its clairAt best, it is an amalgam of circumstantial
evidence that might suggest the same, andishihe province of gury to evaluate.

Continental next says that GSMC lied ipmesenting that it shatown the Manchester
facility due to a roof leak, when it really shititown due to financial issues. It provides
substantial evidence imgport of that positionSee, e.g[DE 289-25] (April 18, 2008 GSMC
email indicating that “shutting dawManchester sounds like it manake sense, especially if it
will quickly reduce our cash expenses for pdlyand utilities”); [DE 289-27] (April 25, 2008
GSMC email including a worksheet compiled “for considering whether we shut down

Manchester for a period of time”). But GSM@pents evidence that water was “pouring” into
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the facility at that time. [DE 293-2 at 26-2%ge alsdDE 293-6 at 10, 14]. Further, Scott
Galley testified that this influeed his decision to close the figtgi [DE 293-1 at 4] (“During a
visit on April 28, 2008, | saw rainwater leak frahe roof in the vicinity of a furnace . . .
Refusing to risk another explosion or the demtijury of any more employees, | made the
decision to close the Manchester plant until tildde properly repaired”). Thus, the evidence
points to multiple potential motivations for closing the Manchester facility. That precludes a
finding on summary judgmetihat GSMC did not clostne facility due to aoof leak, and that it
thus acted fraudulently inpeesenting that it did.

Finally, Continental assertskat GSMC fraudulently mapulated a spreadsheet to
conceal that it did not experience a melt loss &.#nancial loss resulting from reliance on less
efficient gas furnaces after GSMC’s more @#nt electric furnaces were damaged in the
explosion). In support of this argument, it psitd two spreadsheets, one that does not contain
melt loss recoveries, and one thatportedly does. [DE 289-3289-33]. It does not, however,
provide any clear evidence imditing that GSMC intentiongill as opposed to accidentally,
omitted this information. That alone is sufficiéa deny summary judgment. But, Continental
also does not respond to GSM@igument that the purportedlyaxded information represents
formulaic anticipated melt loss re@ries, rather than actual recoes. GSMC further says that
this information was accessible in the native format version of the first spreadsheet pfotfuced.
believed, that would provide further basis for as@nable juror to conclude that GSMC did not

act fraudulently in submitting its melt loss claim.

3 Surprisingly, these arguments arémiited merely as narratives fraznunsel and are not supported with
admissible evidence. Nevertheless, they merit some coataeto the extent that GSMC or counsel may be able
to substantiate them through testimony at trizde Olson v. Morgar50 F.3d 708, 714 (7th Cir. 2014) (“the

Federal Rules of Civil Procedure allow parties to oppose summary judgment with materials that would be
inadmissible at trial so long &sctstherein could later be presented in an admissible form.”) (emphasis in original).
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Thus, the Court finds that summary judgmen Continental’s fraud defense is not
warranted for two reasons. FRira reasonable juror could condk that the misrepresentations
alleged by Continental do not amount to fragse Leone v. Owsle§10 F.3d 1149, 1153 (10th
Cir. 2015) (noting that summajydgment on an affirmative defse is only appropriate where
no reasonable trier of fact cauind other than for the movingarty). Second, Continental has
not presented evidence that the misrepresentatiaentifies are material, which is necessary to
void the Policy.See Insurema879 N.E.2d at 1191-92As such, and consistent with the
Indiana Supreme Court’s directive that “summjaiggment is almost never appropriate where
the claim requires a showing tliae defendant acted with criminatent or fraudulent intent,”
the Court denies summary judgment on Continental’s fraud def&this&er v. First Merchants
Bank, N.A.964 N.E.2d 190, 195 (Ind. 2012).

Breach of the BIEE Form

Having rejected Continental’s affirmatidefenses, the Court turns to considering
Continental’s argument that summary judgment is appropriate because GSMC has failed to
present the evidence necessary to substantiatasiés It argues that the undisputed facts show
that it did not breachs obligations under the BIEE FornGSMC responds that a reasonable
finder of fact could conclude that Continerttadéached the BIEE Form in three ways: (1) in
paying GSMC based on a five month period stoeation when the actulbusiness interruption
period is longer, (2) in failing tadequately compensate GSM its “melt loss” and (3) in
underpaying GSMC for lost business income by failing to account for the new customers GSMC

was projected to obtain. The Couddaesses these arguments sequentially.
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Period of Restoration

First, GSMC says that Continental iroperly calculated the ped of restoratiort. As is
relevant to this dispute, the BE Form provides that the periodrektoration runs from the date
of damage to “the date when the property shbeldepaired, rebuilt aeplaced with reasonable
speed and similar quality[.]” [P 289-9 at 36]. That extends longer than the time by which
an insured acting “as quickly as possible” wolddve completed repairs to its property. [DE
289-9 at 33]. This is a theoredil calculation refleadg “the length of time required with the
exercise of due diligence and dispatch to rehuépair or replace the damaged premises. Where
the actual restoration peri@kceeds the theoretical period or where the premises are not
restored, the theoretical periodcbhenes the computation periodSteel Products Co. v. Millers
Nat. Ins. Ca.209 N.W.2d 32, 38 (lowa 1973ee also Duane Reade, Inc. v. St. Paul Fire &
Marine Ins. Ca.411 F.3d 384, 398 (2d Cir. 2009R Int'l Bus. Ins. Co. v. World Trade Citr.
Properties, LLCNo. 01 CIV. 9291, 2005 WL 827074t *3-4 (S.D.N.Y. Feb. 15, 2005)
(collecting cases).

In this case, Continental say® period of restoration is, atost, five months. It bases
this on the October 29, 2008 — March 16, 200®peduring which Langford Construction
settled on a scope of work with GSMC and magbairs to the fatity. GSMC responds that the
five month period is inaccurate because it dogésooount for the time GSMC required to locate
a suitable contractor from November 200 Dictober 2008. Further, GSMC says that the

facility was not restored to ifgrior state by the Langford reapmending in March 2009, since it

4+ GSMC misrepresents a prior ruling in this case ¢marthat the Court has already concluded that “factual
concerns” regarding the applicable period of restoration preclude summary judgment. [DE 29 heXddurt's
prior order, however, merely dismissed motions for summary judgment filed several yearpeggpadsre. While
the Court noted that the period of mstion “raised factual concerns,” it didt substantively alyze the evidence
presented by the parties. [DE 157 at 9].

15



remained unusable after that due to a leaky Yoof.

The Court turns first to the theoretical timguired by an insured in GSMC'’s position to
find a contractor using reasonable diligencentental does not dispute that the period of
restoration incorporates thi$DE 295 at 7 n. 5]. That makes sense. Business interruption
insurance “must continue for at least the reabtstime necessary to end the interruption”
which may include “more than just ‘rebuildingpairing, or replacingthe relevant real
property.” Duane Readed11 F.3d at 392 n. 2 (alterations omitted). Finding a contractor, while
not part of physical repairs, is an egsa@ part of the rbuilding process.

But Continental claims that GSMC did not agth reasonable diligence and thus took
longer than it should have to find somebody taefmirs. That might be true, though GSMC has
still offered evidence that the time requireddcate a contractor may extend the period of
restoration beyond the five months for whicbn@inental compensat€&SMC. That does not
require an especially formidable showisg@)ce Continental’s five-month period does not
includeanytime to locate a contractdr.Rather, it starts when ‘@MC first contacted Langford
Construction Company in Octob2008.” [DE 288 at 13]. Thus, the inquiry becomes whether it
could have taken an insured acting “as quiedypossible” any signdant period of time to
locate a suitable contractor. GSMC has pravieeidence that would permit a reasonable juror

to find that to be so. Scott Galley contactedtractors and theit@ of Manchester for

5 Since neither party makes any argument as to what iripany, the repairs Rufus Jackson made to the facility
should have on the period of restoration, the Court does not address them.

6 While a scope of work meeting occurred on October 29, 2008, Continental does not indicate whefir§§SMC
contacted Langford. In theory (if not probability), GSMaulel have contacted Langford on the day of the scope of
the work meeting, October 29, 2008. That would leave GSMC sixteen days between October (tBe 2088 of

the five-month period advanced by Continental) and October 29, 2008 to find a contradtotheifive months for
which Continental compensated GSMC. But even if thaéwee, based on the evidence presented, a reasonable
juror could conclude that it would have taken more than sixteen days for an insured acting pas|yickkible to
retain a contractor.
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assistance in locating a contractout was unable to secure bids. [DE 293-1 at 3]. GSMC also
reached out to Continental for assistance intingaa contractor to no avail. [DE 293-5 at 4];
[DE 293-2 at 18-19]. That GSMC took these steps amals unable to immediately locate a
contractor could persuade a reaable juror that lodang a contractor codlhave taken some
appreciable period of time beyond the fimenths construction took once GSMC located
Langford. This is not to saydhGSMC necessarily acted asakly as possible to resume its
operations. Indeed, Continental has presentetfeoe that supports aater restoration period
than that advocated by GSMC, such as thiecarance agreements between GSMC and Fifth
Third Bank that may have interfered with restmnat [DE 289-7]. But since Continental did not
pay GSMC foranylost business income for the periodNBS attempted to locate a contractor—
which the evidence suggests may not have begsildle immediately—the exact period of time a
diligent insured in GSMC’s shoes would have taken to locate a contractor will be a question for
the jury.

GSMC also contends that the periodedtoration should be extended beyond March
2009 because Continental did not fund repaitiédouilding’s roof, and thus restore the
building to its prior condition, until Decembe®@@0. Continental acknowledges that the period
of restoration may be extended‘lolelay attributable to [the insurer’s] failure to perform its
duties under the policy.” [DE 288]. But, it sayst it did not breach any timing of payment

provision in the Policy, and thiis actions cannot have extendéd period of restoration.

7 An insured contacting its insurer is one reasonalelans of attempting to locate a contractor. While GSMC

continues to emphasize that Continental was in a better position to find a contractor, that is all but irrelevant. As this
Court concluded in its prior order, Continental had no alilig to assist GSMC. What matters here is the diligence
exercised by the insured and the period of time it would have taken a diligent insured to locate a contractor.
GSMC'’s efforts to reach out to Continental are simplyiodeation of efforts GSMC tuk to locate a contractor.
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The absence of a technical breach does not, however, foreclose the possibility that
Continental’s actions may have extended the period of restoration. The inquiry is how long it
would have taken GSMC to resume operatiorsihacted “as quickly as possible.” [DE 289-9
at 33]. If Continental delayed y@ent, even if not in breach tfe Policy, that logically could
have extended the period of time it would have taken GSMC to resume oper&gengnited
Land Inv'rs, Inc. v. N. Ins. Co. of Apdl76 So. 2d 432, 438 (La. Ct. App. 1985) (finding that,
even though the insurer made an advance payamehrecognized its obligation to pay under the
policy, the insured was “in no position” to mak@aes until the insureaind insured had arrived
at the total amount to be paid).

While Continental argues that the periodestoration is extended only by an insurer’s
“failure to perform its duties undée policy,” [DE 288 at 15] (citingdampton Foods, Inc. v.
Aetna Cas. & Sur. Cp787 F.2d 349, 353 (8th Cir. 1986)), theesakok to whether the insurer
caused a delay in the insured’pags, rather than the insurer’s technical compliance with policy
provisions. Hampton Foods787 F.2d at 355 (“We agree withetposition taken by the district
court in [Omaha Paper Sto¢kvhere the court used the stardiaf a theoretical period of
restoration but allowed a reasorabktension of that period wigerestoration delay was due to
actions of the insurance companyOraha Paper Stock Co. v. Harbor Ins. CB15 F. Supp.

179 (D. Neb. 1978) (examining delays in restorataused by the insured and the insurer, and
extending the period of restomati to account for delayaused by matters withthe province of
the insurer)Streamline Capital, L.L.C. v. Hartford Cas. Ins. (do. 02 CIV. 8123, 2003 WL
22004888, at *7 (S.D.N.Y. Aug. 25, 2003) (describing itiquiry as “whether defendant’s delay
in payment caused a delay in plaintiféibility to reestablish its operationsNeadowcrest

Living Ctr. L.L.C. v. Hanover Ins. CdNo. CIV. A. 06-3210, 2008 WR959707, at *2 (E.D. La.
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July 30, 2008) (noting that theldg of an insurer’s adjuster approving repairs could support a
longer period of restoration). Consistent whikse cases, the periofirestoration can be
extended by a delay in payment bg thsurer, even if that dglaloes not technically breach the
insurer’s obligations under the policy. Thiswgorts with the simple proposition that business
interruption insurance ougha “put[] the insured into the nmetary position it would have been
in but for the interrupon of its business.’'Omaha Paper Stock Co. v. Harbor Ins. (396 F.2d
283, 288 (8th Cir. 1979). If an insurer dragdetst in assisting thesured, regardless of
whether it technically breachesetpolicy, that can slow restoiat and increase the insured’s
losses.

Applying these principals, @asonable juror could concluthaat the period of restoration
should be extended beyond Ma&d09. GSMC has prested evidence thats of March 18,
2009, the Manchester facility had not been restayets prior condition as the roof was leaking
precipitously? [DE 293-6 at 10, 14]; [DE 293-2 at 27Continental argues that this is
inconsequential, since GSMCdaot presented evidence tiaintinental’s failure to fund
repairs prevented GSMC from proceeding withnth But it is reasonable to presume that an
insured requires assistance from the inshefore it is able to make repairSee United Land
Inv’rs, Inc., 476 So. 2d at 438. That is particuldriye here, where Continental had funded
previous repairs. [DE 293-6 at 7]. Funthime defense repeatedly emphasizes GSMC’s
financial frailty at this point in timeSee, e.g[DE 288 at 18]. And even if GSMC was in a

position to move forward with repairs immediatdlgngford testified thathe roof repairs would

8 Continental says that GSMC “signed off on a punchriicating that repairs were complete,” citing lines 41:11 —
42:16 of Langford’s deposition. [DE 289 at 5]. Buthat deposition excerpt, Langtbonly generally testifies as

to what punch lists are, and explains that from higere of a deposition exhibit (which is not included in the

record) he believes that all repairs agreed upon in the initial estimate were completed by March 17. [DE 289-8 at 8-
9].
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have taken about thirty days from authotima to complete. [DE 293-6 at 11-12]. Funding
aside, that could make extension of thequof restoration by onmonth appropriate.

Continental also says that “GSMC has sttdwn how the need for any addition [sic] roof
repairs resulted in any additional ‘lost busséncome[.]” [DE 295 at 9 n. 8]. But Langford
testified that, following the October 2008 — Mag&®09 repairs, the roof #te facility “was
leaking dramatically, actually in the area othex furnace or the smelting device . . . where the
explosion occurred.” [DE 293-6 at 10]. So, itessonable to concludedttthe facility was not
restored to its prior condition able to resume operations aisttime. That would extend the
period of restoration and thasld to the lost business incoredculation (though, as discussed
below, the appropriate measure of lost businessme is disputed and will be a question for the
jury).

Continental next says thdiy the time [the roof repdiissue first arose GSMC had
already filed for bankruptcy and satd assets.” [DE 295 at 9 n..8But that isn’t true. While
Langford’s first round of construction finisd on March 16, 2009, GSMC did not file for
bankruptcy until June 24, 2009. Moreover, regardiésse bankruptcy, GSM@ entitled to its
lost profits for the entire perianf restoration. That could bertailed if bankruptcy would have
occurred even if the explosion had not haygee The Court cannot, however, resolve the
inevitability of bankruptcy on summary judgmeyinen the evidence GSMC has provided of the
financial harm the Manchester explasiinflicted on its financial conditionSee, e.g[DE 289-3
at 13] (describing the finarad problems GSMC encountergd2007, including the Manchester
explosion); [DE 289-2 at 11] (noting thehaerse impact Continental’s handling of the

Manchester claim had dBSMC'’s operations).
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So, the Court finds that summary judgmasto the period of restoration is not
warranted. GSMC has presented evidence thatsamed acting “as quickly as possible” would
not have been able to repair the damaged fawiiitlyin five months due to the time required to
locate a contractor and adequyatepair the building’s roof The applicable period of
restoration will thus ba question for the jurySee Quality Molding Co. v. Am. Nat. Fire Ins.
Co, 272 F.2d 779, 781 (7th Cir. 1959) (noting tisgues as to the applicable period of
restoration were “clearlguestions for the jury”sus Meat Co. v. Hartford Steam Boiler
Inspection & Ins. Co.No. 91 C 0345, 1992 WL 107313, at *3 (N.D. Ill. May 14, 199Zhe
issue of when ‘normal operatioresumed, and thus the ‘restima period’ ended, is a question
for the finder of fact's consgdation and determination.”$treamline Capital, L.L.C2003 WL
22004888, at *7 n. 6 (finding that “whether defemgadelay in payment caused a delay in
plaintiff's ability to reestablish itgperations is gury question”);W. Am., Inc. v. Aetna Cas. &
Sur. Co, 915 F.2d 1181, 1184 (8th Cir. 1990) (affingijury’s determination as to the
applicable period of restoration); 11 Couchles. § 167:18 (“What constitutes a reasonable
period to carry out the necessagypairs and resume businéss question for the jury®.

Melt Loss

The Court turns next to GSNKC'melt loss” claim. Redhathat GSMC processes scrap
aluminum using both gas and electric furnad8SMC says that the Manchester explosion
damaged its electric furnaces, forcing it to r@tyless efficient gas furnaces, which reduced its

yields and profitability.It asserts that this is lost businé@ssome, and that Continental breached

9 Continental cites/eridian Ins. v. Cha Cha, Inc868 N.E.2d 922 (Ind. Ct. App. 2007) for the proposition that the
applicable period of restoration is a question of I8ut that case is unpublished and has not once been cited for
any proposition. Further, it addressed a dispute betwegpatties as to allocation of decision-making between a
court and an appraiser, nottlveen a court and a factfinder.
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the BIEE Form by refusing to compensate it adogly. Continental rgponds that GSMC has
not presented any evidence thatdtually sustained a melt loss.

Analysis of this claim is complicated by the parties’ imprecise treatment of the evidence.
Both parties cite to lengthy doments without specifitly identifying relevantsections of them
or providing meaningful analysisSee, e.g[DE 289 at 19] (invitinghe Court to compare a
sixty-three page spreadshaet] an eight-page spreadsheethe proposition that GSMC
intentionally misrepresented its melt loss claim);(citing a forty-six page business report to
demonstrate that GSMC'’s use of the gas refiarace was no greater after the loss than during
the month proceeding the loss); [DE 292 at 2Q]ngito three paragrapls the statement of
genuine disputes and two exhighior the general propositighat “following the explosion,

GSMC was forced to use inefficient processeamédt the aluminum which resulted in a decrease
in aluminum recovery”). This isurprising given that the Court’sskeorder in this case expressly
articulated the importance of providisgecificcitations to the recordG & S Metal

Consultants, Inc. v. Cont’l Cas. C&o. 3:09-CV-493, 2015 WL 555420at *5 (N.D. Ind. Sept.
18, 2015).

A review of the parties’ samissions, however, reveals thia¢re are genuine disputes of
material fact as to GSMC'’s melt loss claim. ninental provides significant evidence that no
melt loss occurred. This inclusléhe contested spreadshestdssed above which purportedly
shows GSMC'’s metallic yields, [DE 289-33], athe testimony of Continental’s accountant,
who testified that GSMC'’s el&@ furnaces were more efficient than its gas furnaces but
concluded that he “could not demonstrate a tosk in [GSMC'’s] finacial records.” [DE 289-

11 at 9]. Further, Continentates the testimony of Al Domguez, the Manchester plant

manager, which GSMC does not contest. Dmuez indicated that in early 2008, following the
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explosion, the single electric furnace GSMC radperation was sufficient “to service all the
material that [GSMC] otherwise wanted to nigltthe induction method.” [DE 289-28 at 8].

But GSMC has presented opposing evidencest,ki submits testimony from its forensic
accountant describing a melt loss claim at a GS&@ity in Wabash, Indiana. [DE 289-12 at
13]. That may establish that melt loss gogentially compensable loss, though does not speak
directly to whether a melt loss occurred at thenbkeester, Georgia facility at issue here. More
pertinently, it presents a spreadsheetasmmpanying email in which GSMC’s Dave Roll
explains that melt loss is toug calculate, but can be surmised by examining declines in
physical inventory at the Manchester facilitycasnpared to the quantitf raw material GSMC
took in and shipped out followinpe explosion. [DE 289-32]Mr. Roll then explains that
“Manchester experienced an inventory gain during 2007, but significant losses in B)G&.2.
While perhaps not as concrete as the evideffeeed by Continentah reasonable juror could
nevertheless credit this testimony and accorglifighl that GSMC'’s inventory levels dropped
following the explosion, reflectingmelt loss. It is not the Coustrole to weigh this evidence
and summary judgment for Continental on this aspe@SMC'’s claim ighus inappropriate.

New Customers

Finally, GSMC contends that Continerftas not adequately compensated it because
Continental’s payments did natcount for the new busingssat GSMC was projected to
receive during the period of restoration. Conttaéresponds that any inc@ not realized from
alleged lost customers is notnapensable under the Policy and that GSMC's evidence as to its
new accounts is too speculatito support its claim.

Continentafelieson Coupled Products, LLC v. Hiaysville Insurance Comparfgr the

proposition that “lost business income must refsath ‘the necessary suspension of [GSMC's]
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operations,’ not from allegeddbcustomers.” [DE 295 at 10-11] (citing No. 1:09-CV-00349 JD,
2011 WL 3101357, at *2 (N.D. Ind. July 25, 2011)). Bwupled Productss readily
distinguishable. That case invel a question as to whethee tinsured had suffered a business
interruption following the theft ots products by a competito.he court found that it had not
since undisputed facts established that taapff's “usual busings operations continued
unabated after the theftlt. at *6. It further noted that a business interruption requires an
inability to meet customatemand, rather than a mere reduction in customer denhdnd.

Here, by contrast, the parties do d@pute that GSMGuffered a business
interruption—i.e. the explosiost the Manchester plant—and that GSMC was then unable to
meet customer demand for a period of tirkknder the plain text of the BIEE Form, any
projected increase in GSMC'’s pitsfis relevant to assessinggttesulting loss GSMC incurred.
[DE 289-9 at 32] (“The amount of Business Incdoes will be based on . . . the likely net
income of the business if no physit@és or damage had occurred[}?) That is consistent with
the rule that business loss expenses “are ttelmmined in a practical way, having regard to the
experience of the busirebefore the catastrophed its probable experience thereaftel 2
Couch on Ins. § 185:3 (emphasis addsd§ also Ebert v. GraiDealers Mut. Ins. C9303
N.E.2d 693, 697 (Ind. Ct. App. 1973) (Business intedifampinsurance is “designed to do for the
insured what the business itself would/@aone had no interruption occurredItyre
Cosmetics Plus Grp., Ltd379 B.R. 464, 473 (Bankr. S.D.N.2007) (finding that lost business
income encompassed projected revenues frenmured’s planned going out of business sale,

less compensation the insured receifg@dhe inventory that would haveeen sold in that sale).

0 The Policy excludes from consideration “any Net Income that would likely have been earned aofaaesul

increase in the volume of the business due to favorable business conditions caused by the iregaotefat

Cause of Loss on customers or on other businesses[.]” [DE 289-9 at 32]. Here, however, GSMC contends that the
new business at issue was anticipated far before the explosion, not triggered by it.
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As such, to the extent GSMC can establisiv aecounts would have increased its profits from
historical levels, that ia proper component of the Iduaisiness income calculation.

Even so, Continental says that the evidence GSMC has presented that it was slated to
obtain new business before thelwsion is too speculative torsive summary judgment. This
consists of a general summary of anticipated accounts that GSMC provided to Fifth Third
Bank as part of a credit request. [DE 289-3 at While brief, this document contains business
names, expected sale quantitesl dates. Further, Pat Bowden, who did sales work for GSMC,
testified that GSMC did land new businessirthe Accuride and Alcoa Davenport accounts
listed in that summary. [DE 293-10 at 10-11]. iWImot as concrete as it could be, this
evidence does point totaable issue of factSee Polytech, Inc. v. Affiliated FM Ins. C21
F.3d 271, 276-77 & n.2 (8th Cir. 1994) (affirming determination that evideflost profits was
sufficient to merit a trial wherthe plaintiff did not submit expetéstimony from its accountants
to the district court, though “presented subsshetvidence on changes in its business operation
and practices that it says would have resultddture profitability”). GSMC will, however, be
required at trial to subgi#ate its request for lost profitsitiy sufficient testimony to allow for a
finding based on “a reasonable degréeertainty and exactnesslidianapolis City Mkt. Corp.

v. MAV, Inc, 915 N.E.2d 1013, 1024 (Ind. Ct. App. 2009).

The Court does note that Continental ha&sented considerable evidence of GSMC'’s
financial problems.See, e.g[DE 289-3 at 8-9] (describing lobusiness, a substantial inventory
write-down and associated losses GSMC expeeern 2007); [DE 289-2 &5] (describing the
numerous financial challenges GSMC face@0@07). Continental argues these were unrelated
to the explosion and thus should factor itite business income calculation, offsetting any

profits GSMC would have reaped from new bessm While that is a reasonable point, this
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simply amounts to conflicting ewahce. Since it is the jury’sl to parse conflicting evidence,
not the Court’s, summary judgmt is inappropriate here.

Bad Faith

That leaves GSMC'’s bad faith claim. K6 contends that @htinental’s “continued
reliance on a five-month period gdstoration based on a final completion date of March 16,
2009 is an act of bad faith.” [DE 292 at 22].sdlys that, as of October 2009, Continental had
approved payment of funds to Langford that hatlyet been paid. [B293-6 at 15-16]. In
December 2009, Continental then p&8MC $229,988.24, including $189,547.21 for roof
repairs by Langford. [DE 289-14]. Since Contita¢ipaid for these repairs, which are not
encompassed by the October 2008 — March 200%seqnad would have occurred after them,
GSMC argues that Continental must know thatfthe-month period it advances is inadequate.

This theory of bad faith is both entirely diféat from that alleged in GSMC’s complaint
and unsupportable. In its complaint, GSMC enwled that Continental acted in bad faith by
delaying the investigation and pagnt of GSMC'’s claim. The Courejected this argument in
so far as it may have been a basis for findirg @ontinental breachexdcontractual duty of
good faith to GSMC under the BPP Form. [DEbat 5-8]. GSMC'’s pivot to now arguing bad
faith in regards to Continental’s position on theiqe of restoration is rta viable tactic for
three reasons. First, a plafhttannot raise a new theory with factual basis in the complaint in
response to a motion for summary judgmeiibuelyaman v. lllinois State Unj\667 F.3d 800,
814 (7th Cir. 2011) (“It is well settled thatplaintiff may not advace a new argument in
response to a summary judgment motion.”)cdel, the period of restation is a nuanced
factual inquiry, Continental’s pdsin as to which is not suscegghlio a finding of bad faith.

See Irving Materials, Inc. v. Ohio Cas. Ins. (do. 1:03-CV-361, 2008 WL 687126, at *2 (S.D.
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Ind. Mar. 10, 2008) (finding no bad faith where iresdis position as to a disputed legal issue
was not patently true or false and the insuredstion as to it was nateterminative since the
issue was “entrusted to the court for resohl’). GSMC has reasonable arguments for
extending the period of restoratibayond five months. But, in liglaf the factual complexity of
this case, Continental’s election to peg the peofagstoration to the oy substantial period of
time during which repairs to the facility weaetually performed is not so flagrantly
unreasonable as to give rise to a finding af faath. Further, while GSMC points to the
additional funds Continental ultimately paid, those at most show that Continental knew further
repairs to the building were nessary, not that they were necegda resume operations such
that they would extend the periofirestoration. Finey, while GSMC asserts that its bad faith
claim is based on Continental’s “continuedagrtie on a five-month period of restoration,” [DE
292 at 22], that argument is foreclosed by Indiamato the extent it refers to Continental’s
present litigation posture. Conduct that occurg dfie filing of a bad faith claim, or in the case
of a claim denial after the insute denial of the claim, is irtevant to evaluating a bad faith
claim. Gooch v. State Farm Mut. Auto. Ins. Col2 N.E.2d 38, 42 (Ind. Ct. App. 1999). Here,
regardless of whether GSMC describes Continental’s position as a “claim denial” or otherwise,
years have passed since Conttaerejected GSMC's businesserruption coverage demands
and GSMC filed its bad faith claim. Thatptudes Continental’s aent conduct from giving
rise to a bad faith claim. For all of thesasons, summary judgmestappropriate as to
GSMC'’s bad faith claim.
CONCLUSION
Continental’s motion for summary judgment [DE 287GRANTED IN PART as to

GSMC'’s bad faith claim. Summary judgmenDENIED as to GSMC'’s claim for breach of the
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BIEE Form. Since the Court resolves this motrathout oral argument, GSMC’s motion as to
the same [DE 294] IBENIED as moot.
SO ORDERED.
ENTERED: August 2, 2016
/sl JON E. DEGUILIO

Judge
Uhited States District Court
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