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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

VICTORIA MEANS, et al., )
Plaintiffs,

V. CaseNo. 3:10-CV-003JD

)
)
)
)
)

ST. JOSEPH COUNTY BOARD OF )
COMMISSIONERS, et al., )

)

Defendants. )

OPINION AND ORDER

Most of the Plaintiffs in this case ariiegedly disabled citizens of St. Joseph County,
Indiana. Some of them sued the St. pasgounty Board of Commissioners, the St. Joseph
County Superior Court (collectiyelthe County”), and the Citgf South Bend (“the City”) in
January 2010 over the accessibitifythe St. Joseph County Courthouse, located in South Bend
(the “South Bend Courthouse”), and the Mislaka County Services Building, located in
Mishawaka (the “Mishawakadtirthouse”). Discovery originigl closed in the case in
December 2010. Since then, the Court has aslelleseveral dispositive motions and a motion
for preliminary injunction. Somef the original Plaintiffs hee dropped out; others have been
added. Discovery has twice been brieflgpened, but finally closed on September 3, 2013.

Now before the Court are three discovery motiiesl by the Plaintiffs. First, Plaintiffs
move the Court to take judiciabtice of certain statementsiied on the County website. [DE
144.] Second, Plaintiffs move to compel resg@Esito discovery requsspropounded to the City
and ask the Court to deem admitted requestadmission propounded to the City. [DE 145.]

Third, Plaintiffs move to compel responsesliscovery requests propounded to the County and
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ask the Court to deem admitted requestsfimission propounded to the County. [DE 148.]
Each of these motions is now ripe for decision.

For the reasons described below, Plaintiffgition to Take Judicial Notice of County
Website iDENIED without prejudice; Plaintiffs’ Motion to Compel Discovery Propounded to
Defendant City of South Bend and@eem Admitted Requests for AdmissiotGRANTED IN
PART andDENIED IN PART; and Plaintiffs’ Motion to Cmpel Discovery Propounded to
Defendants St. Joseph CountyaBd of Commissioners and Sbseph County Superior Court
and to Deem Admitted Requests for AdmissiorBENIED.

I. Background

The resolution of somef the disputes at issue hergdad on a determination of whether
certain evidence is relevant or calculated to teatie discovery of relevd evidence. In order
to frame the discussion of what is or is nd¢vant, a short procedural background of the case
proves helpful.

The lawsuit began in 2010 with four namediRtiffs. Those Plaintiffs had then-pending
lawsuits in either the Small Claims Divisiontbe St. Joseph SuperiGourt (“Small Claims
Division”)* or the plenary docket of the St. Josemufty Superior Court, in which cases are
heard in either the SouBend or Mishawaka CourthouseThis federal lawsuit alleged two
types of claims: claims for monetary damsppased on past inaccessibility of the South Bend
and Mishawaka Courthouses (and the streetswoding those courthouses) and claims for
prospective relief based on akdly continuing ADA wlations. Discovery was conducted and

closed—for the first time—on November 30, 2010.

! The Small Claims Division is housed in a sepacatathouse adjacent toettsouth Bend Courthouse.

2 None of the original Plaintiffs’ cases mebeing heard at the Mishawaka Courthouse.
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In January 2011, the City filed a motion sarmmary judgment [DE 36] and the County
filed a motion to dismiss for lack of standing dadthe failure to stata claim [DE 38]. Each
motion was granted in part. [DE 55, 56.] Ifimg on those motions, the Court held that each
Plaintiff needed standing in order to seetgmective claims, whictequired at least some
“present business in the courtheusuildings or concrete plans flwture business.” [DE 55 at
8.] Because none of the Plaintiffs had an &ctigse in either the South Bend or Mishawaka
Courthouse, their prospectivaaths against the County weresliissed for lack of standirg.

The Court also addressed each of the plaintiftshe$ for past damages. The only claims that
survived the Court’s rulings on the first rouoiddispositive motions were Mss. Mean'’s and
Matney’s claims for prospeue relief against the Cifyand Mr. Hummel's claim for past
damages against the County.

After that ruling, thePlaintiffs filed their now-opetave pleadings: a Second Amended
Complaint (which was incorrectly labeled theirst Amended Complaint), filed on December 7,
2011 [DE 73], and a Supplemental Complaintfitan January 3, 2012 [DE 78]. In addition to
the surviving claims from the original Plaintiffihe new complaints alleged claims on behalf of
five additional Plaintiffs, who had lawsuits @ither the Small ClaimBivision or at the South
Bend or Mishawaka Courthouse.

After the filing of the Second Amended @plaint and the Supplemental Complaint,
Plaintiffs filed a motion for preliminary inpction against the County, seeking an order

compelling the County to comply with the Anwans with Disabilities Act. [DE 82.] On

3 At the time of that ruling, Mss. Means and Matney did have a pending lawsuit in the Small Claims Division. Since
the parking and snow removal near the South Bendtlause equally affected access to the Small Claims
Division, the Court found they did have standing to sue the City for prospective relie

* On a motion by the City, the Court amended its summary judgment order to dismiss the prospective claims of Mss.
Means and Matney against the City lfack of standing once their lawsuit was no longer pending. [DE 126.]



February 9, 2012, the Court reopened discovepydier to allow discovery on the motion for
preliminary injunction. [DE 97.] Discovemglosed—for the second time—on May 11, 2012.
The Court denied Plaintiffs’ motidior preliminary injunction. [DE 129.]

Since the denial of Plaintiffs’ motion forgdiminary injunction, the Court has attempted
to guide this case towards trial. The Court lsglderal status conferegs to determine whether
the Plaintiff intended to add addihal parties and wheththe parties required additional limited
discovery. [DE 134, 143, 152.] At the June 5128tatus conference tl®urt inquired of the
parties’ need for additional discovery. Counselthe Plaintiffs stated: “There have been some
developments which | would like to verify [DE 143 at 3:18-20.] Counsel then discussed
anticipated changes to one of the restroonteerSouth Bend Courthouse and the appointment
of Aladean DeRose—who is counsel for the @ityhis lawsuit—as ADA coordinator for the
City. Id. at 3—4. Plaintiffs believed & Ms. DeRose’s role included involvement in some sort of
plan regarding current steps to bring thty’s sidewalks into ADA compliancdd. at 4-8.
Counsel for the City indicated a desire fasativery limited to supporting their pending motion
to dismiss and to whether any emergesitiyation required the City’s attentiofd. at 10:3-6;
18:9-11. Counsel for the County did not express any need for additional disclavexty9:24—
10:1.

During that June status conference,@wairt reopened discovery until September 3,
2013, for the limited purposes identified by the jgartluring the June status conference.
Discovery closed—for the final time—on SeptemBg2013. In August, Plaintiffs filed their
motion to take judicial noticef one part of the County’s Wsite. Approximately two weeks
after the close of discovery, Pl&ffs filed their motions to comgd and to deem certain requests

for admission as admitted. Each of those motions is addressed, in turn, below.



[I. Motion to Take Judicial Notice
Plaintiffs request that the Cduake judicial notice of certaistatements contained on the
website of the County. Specifically, Plaintiffs ask the Cauo take judicial notice that the
following text can be found on that website:

The St. Joseph County Courthouses areoniyt home to the local St. Joseph
courts, but also to a trove of legalddmstorical art. Upon entering the 1855
courthouse one is confronted with itsgimal entrance. Tdaoriginal doorway,
surrounded by Lemont limestone, is still inatsginal condition. If one continues
through the entrance and dowe tmall they will be confsinted with a plaque that
details the history of both the 1855 and 1896 courthouses. However, if one
travels up the stairs to the Traffic & slemeanor Court one can see a wonderful
representation of perioddrtecture and woodwork.

The 1855 courthouse is not the only pladere such art and woodwork can be
found. In the 1896 courthouse one musyamhlk into the rotunda and lookup to
witness the truly magnificent craftsmanshipttbovers the inside of the dome. At
the base of the woodwork, along the wadle murals depicting scenes of when
the explorer LaSalle explored the acd&st. Joseph County, between 1679-1680.
Also along the second floor rotunda is atpat of F. Kenneth Dempsey, Judge of
the St. Joseph Superior Court frai955-1973, who helped preserve the
courthouse and its heritagmr the people of St. Joseph County. Almost every
courtroom is an impressive work offtsmanship and history, preserved in its
original state.

Finally, upon leaving the courthouse, @i®uld stop and view the Civil War
Memorial that is placed on the corner\din St. and Washington St. Itis a
memorial dedicated to threen, from this county, whimught and died during the
Civil War. The memorial lists both the names the companies raised in St. Joseph
County and the major battles in whitttose units took part. These are all
important pieces of St. Joseph County heritage that have been preserved for the
benefit they provide to thPeople of St. Joseph County.
[DE 144 at 1-2.] The Court has viewed théosite and found that did contain the quoted
language as of the date of this Opinion.
The County did not file any witen response to the motionteke judicial notice, but

responded orally to that motion during the Seftenstatus conference. The County’s attorney

argued that the information on which Plaintiféek judicial notice lackprobative value. [DE

® The specific webpage is located at http://www.stjosephtyindiana.com/departmertsirts/HistoryCourts.htm.
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152 at 11:1-7.] Plaintiffs resnded that the statements on @winty website make clear that
the County invites the public tbe South Bend Courthouse, not only as litigants but also for the
artistic value that the courthauprovides. [DE 152 at 16:24—-20:2.]

A court may take judicial notice of “a faittat is not subjedb reasonable dispute
because it: (1) is generally knowntkwn the trial court’s territorigjurisdiction; or (2) can be
accurately and readily determined from sourgke accuracy cannot reasonably be questioned.”
Fed R. Evid. 201(b). A court “must take judianedtice if a party reques it and the court is
supplied with the necessary information.” FedERid. 201(c)(2). The contents of government
websites are a proper item of which to take judicial notizenius v. Dunlap330 F.3d 919, 926
(7th Cir. 2003).

However, a court need not take judicial netof documents thateairrelevant to the
issues at trial. See, e.g., Sunstar, Inc., v. Alberto-Culver Co., Nos. 01 C 736, 01 C 5825,
2006 WL 6505615, at *3 (N.DIl. Nov. 16, 2006) (citingJnited States v. Falco®57 F. Supp.
1572, 1585 (S.D. Fla. 1997) (“a court may refustake judicial notie of facts that are
irrelevant to the proceeding”)). One reason farhsa prohibition is that, “[ijn a civil case, the
court must instruct the jury taccept the noticefhct as conclusive.” Fed. R. Evid. 201(f).

While the Court agrees that the infotima found on the County’s website can be
accurately and readily determined froreacaurce whose accuracy cannot reasonably be
guestioned, the Court is not convinced of thevaabee of that material at this time. While
Plaintiffs argue that the Counityvites citizens to the South Bef@burthouse, no plaintiffs have
alleged that they tried to go admire the crafiaship and history of the South Bend Courthouse

but have been unable to do so or, in the alterndtiat they have concrete imminent plans to



do so® Absent such an allegation or proof, thetenial does not have any tendency to make a
fact of consequence in determinitings action more or less probable.

Accordingly, the motion téake judicial notice I®ENIED without prejudice. Plaintiffs
may re-file the motion to take juzral notice (or offer the contents the County website at trial)
if later evidence establishes the probative value of those statements.

[11. Motion to Compel Against the City

After discovery was reopened following thené status conferendelaintiffs served
discovery requests on the City. IBging the City’s responses weirgssufficient, Plaintiffs now
seek to compel answers to certain unans@eequests, seek to deem as admitted the
unanswered requests for admission, and seek an afhattdrney’s fees tated to the motion to
compel.

The Consolidated Discovery Requests propouryelaintiffs against the City can be
broadly divided into three categasie(1) requests to admit thatis of certain dates in the 1980s
and 1990s—the city had not completed a sedfhgation or transition plan under the ADA or
Rehabilitation Act (First through Fourth Caislated Requests); 2equests to produce
information related to any self+aluation or transition plannder the ADA or Rehabilitation Act
(Fifth and Sixth Consolidated Requests); and€guests to produce information related to the
appointment of Aladean DeRose as the ADA @aowator for the City (Seventh Consolidated
Request). The City answered each of the requeigh a general objection. In that general
objection, the City objected that: (1) the total number of requests exceeded the limit established
by the Local Rules and (2) the information requesetbt relevant to the matters at issue in the

case.

® At most, certain Plaintiffs alleged that they “otherwigk utilize the two courthouses in [their] exercise of citizen
rights.” [DE 73 at 1 9-11; DE 78 at § 10(a).] For the purposes of this ruling, the Court does not find that such an
allegation is a “concrete plagufficient to confer standing.
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The City did not file a written responseRtaintiffs’ motion to compel. During the
September status conference, the City respood®ly to that motion.The City raised the
arguments it had made in its general objectiwh farther argued that @annot be sure whether
responsive documents exist, due to the agapfsuch documentation. [DE 152 at 5:15-6:7.]
Plaintiffs, in turn, argued that the requestsratevant to the question dfe City’s intent or
deliberate indifference with respect to the accdggibf the parking and snow removal near the
South Bend Courthouse. Ritiffs argue that such proof is rgbnt to the question of damages.
[DE 152 at 7:10-22.] Plaintiffsdditionally filed a brief of supgimental authorities in support
of their motion to compel [DE 153fp which the City did not respond.

One of the City’s objection® the requests may be disposddjuickly. While the City
objected that the Plaintiffs’ requests exceettednumber allowed by local rule, the Court
specifically engaged in a colloquy on the recouding the June status conference with
Plaintiffs’ counsel regarding the number of requests:

MR. HULL: ... If I may get back to thissue of discoveryjst so | understand

what Your Honor was saying earlier — and the September 1 deadline is fine with

me — ordinarily when you file a cageu have a Rule 16 conference with the

magistrate judge who sets limits, likes@any interrogatories, so many — that kind

of thing — in order words, is there anlt on the number of interrogatories or

anything in this new phase of discovery?

THE COURT: | would say no, there’s nafper se limitation, but if you draw up

a thousand interrogatories on Ms. DeRas# she wants to challenge that, I'd be

receptive to it.

[DE 143 at 28:12-23.] The City did not seeketfrom the Court rgarding the number of
requests filed by the PlaintiffsAccordingly, the number of regsis by Plaintiffs did not exceed
the number allowed by the Court.

The remaining arguments relate to speafitegories of re@sts or requests for

admission, which will be addressed by category below.



A. Requeststo Admit Failureto Complete Self-Evaluation or Transition Plan

The Plaintiffs’ First through éurth Consolidated Requests ask the City to admit that as
of certain dates (in 1981, 1992, and 1993) the Giheehad not completed a self-evaluation of
compliance or a transition planrfoompliance with either Titl# of the ADA or section 504 of
the Rehabilitation Act, respectively. [DE 145-1 at 1-5.]

A party may “obtain discovery regarding any mattet privileged, thais relevant to the
claim or defense of any party, including théseence, description, hae, custody, condition and
location of any books, documents, or other talegibings.” Fed. R. Civ. P. 26(b)(1). The
relevance standard for discovery is bro&@thavez v. DaimlerChrysler Cor®206 F.R.D. 615,
619 (S.D. Ind. 2002) (quotinQppenheimer Fund, Inc. v. Sande487 U.S. 340, 351 (1978) for
proposition that relevance in discovery is congtrigeinclude “any matter that bears on, or that
reasonably could lead to other thea[s] that could bear on, any issue that is or may be in the
case.”). However, a “district court exercisggnificant discretion in ruling on a motion to
compel” and “may fashion a ruling appropriate for the circumstances of the &igey. United
Airlines, Inc, 95 F.3d 492, 496 (7th Cir. 1996). The scopany requests for admission must be
within the scope of the discoweallowed under Rule 26(b)(1Fed. R. Civ. P. 36(a)(1).

Initially, the Court notes that discovesy whether the City complied with the ADA or
Rehabilitation Act in decades past has been alaita Plaintiffs since the beginning of this
lawsuit. Accordingly, any such discovesigould have been conducted before discovery
originally closed in December 201&ee, e.g., Ty, Inc. v. Blications Int’l, Ltd, No. 99 C 5565,
2003 WL 21294667, at *6 (N.D. Ill. June 4, 20@3\Vhere a party can offer no reasonable
explanation for its failure to take discoveryeguest to reopen discovery should be denied”);

Fed. R. Civ. P. 26(b)(2)(C) (“On motion or os dwn, the court mudimit the frequency or



extent of discovery otherwise allowed by these raldsy local rule if it deermines that . . . the
party seeking discovery has hahple opportunity to obtain thefarmation by discovery in the
action”). When the Court inquired at the Jwtetus conference of any topics on which the
parties needed additional discoyethe Plaintiffs did not identffthe need to conduct discovery
on the City’s compliance with the ADA or Rabilitation Act in the 1980s and 1990s. Had
Plaintiffs raised that issuthe Court would have inquired of the need for such discovery and,
absent a reasonable explanation for why slistovery had not already been conducted, would
not have allowed additional discovery on suchdspiAccordingly, the tops contained in these
requests for admission are outside the scopleeoimited discovery granted by the Court and
the Court will neither order th@ity to supplement its answamnsr deem admitted the requests
for admission.

Additionally, “[o]n motion or on its own, the court must linthe frequency or extent of
discovery otherwise allowed by thesges or by local rule if it detenines that . . . the burden or
expense of the proposed discovery outweighs iylikenefit, considerinthe needs of the case,
the amount in controversy, the parties’ resourttesimportance of the issues at stake in the
action, and the importance of the discovery in rasglthe issues.” FedR. Civ. P. 26(b)(2)(C).
While Plaintiffs say that thelis relevance to the requests for admission, the substantial burden
on the City to answer the requests outweighspamgntial relevance. At the September status
conference, the City made clghat any self-evaluations oatrsition plans would not address
the removal of snow surrounding the South Bendr@ouse, especially if the City had not
received notice of a problem. [DE 152 @-623.] Additionally, the City doubted that any
records of such a self-evaluation or transiticampiould exist, due ttine retention schedule for

public agencies, which allows recordsu® discarded after eight yeatd. at 5:21-6:7. Given
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the substantial expense and likely fruitless result of any search for decades-old self-evaluations
or transition plans, thCourt finds that the burden afiswering the requests for admission
outweighs their likely benefit to Plaintiffs.

Finally, to the extent that &htiffs argue that discovery ttis information is likely to
lead to other, discoverable information, the Coejetcts that argument. Discovery in this case
closed on September 3, 2013. The requests athssaavere served on the City approximately
one month before the close of discovery and thieam® to compel weraléd after the close of
discovery. Under those circumstascPlaintiffs could not have edibly expected to have other
opportunities for discovery based the contents of the respgas, especially given the
availability of such discovery since thaginal Rule 26 conference in this lawsuit.

For each of those reasons, the Court dahisequest to deem admitted the First through
Fourth Consolidated Requests to the City.
B. Requeststo Produce Documents Related to Self-Evaluations and Transition Plans

The Fifth and Sixth Consolidated Requeastquest that the City produce any self-
evaluation or transition plan completed since 19¥&htify any consultastor contractors used
to create any such plan, produce any docun@etsed by consultants contractors, and
produce written communication withe federal government regarg such plan. [DE 145-1 at
5-7.]

The Fifth and Sixth Requests suffer fromnyaf the same issues as the first four
requests. This information was discoverable eartye litigation, Plaitiffs did not identify
these as a topic on which they needed furdieovery, and the information discovered could
not lead to additional relevant evidence givemdlosure of discovery. There is, however, one

exception to this general analysis: counsel fair@iffs did identify a need to conduct additional
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discovery on one specific and recARA transition plan, adoptely the City. [DE 143 at
4:14-8:5.] Specifically, Plaintiffelentified a transition plan regangj the public right-of way in
South Bend which was adopted by the City in January 2[@il3Discovery into such a plan is
proper under the terms of the reopened limitedo#sig/, was not previolysavailable to the
Plaintiffs, and is potentially relevatd the issues in this litigation.

While these discovery requests were propeemains to be considered whether the
City’s responses to the discovery requestevaglequate. The Fifth Consolidated Request
contains two sub-partthe Sixth Consolidated Request ains four sub-parts. Each is
addressed below.

Part (a) of the Fifth Consolidated Request dskCity to producany self-evaluation or
transition plan completed since 1977. In its oese, the City identified the existence of the
recent transition plan, adopted in January 20%3;iting to the City’s website where the
transition plan could be found. E>145-1 at 5.] The City alsotathed a copy of the website to
its responseld. at 9—-10. The cited website contains& to the twenty-five page transition
plan, titled “Americans with Disalities Act Transition Plan: Pede&n Facilities in the Public
Right-of-Way,” which the Court found at htffsouthbendin.gov/sites/default/files/files/

Legal ADA2013Transition.pdf. Accordingly, thatZhas fully answered the compellable
portion of that request.

Part (b) of the Fifth Consolidated Requasis the City to identify the title of the
document, the date of the document, “the nanfi@sy persons contacted by the city to obtain
public participation so thdhe city could receive commiiy and public user input in
development the document,” and “the dates ofipation in newspapersr other media seeking

obtain [sic] public participation so that the cityuld receive community and public user input in
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developing the document.” [DE 145a15-6.] The City did not explicitly answer part (b) of the
request, but referred to its respots@art (a), which had provided the location of the plan on the
City website. The plan itself provides certairthe requested information, including its name,
date of adoption, and the dategaoblication in the South Bend Tribune. To the extent that any
additional responsive information exists (othertlhe information contaed within the plan),

the City is ordered to supplentats response to paft) of the Fifth Consolidated Request.

Parts (a) and (b) of the Sixth ConsolethRequest ask the City to produce any
documents regarding the retention of any consdtantontractors relatdd the development of
any self-evaluation or transition plans. The Gitgwered each of thesgoparts, stating that it
had not retained any consultantscontractors in such matterAccordingly, the City has fully
answered those portions of the request.

Part (c) of the Sixth Consolidated Regtiasks the City to produce any written
communication from any agency of the United &ajovernment pertaining to a self-evaluation
or transition plan, as well asyaresponse from the City. Thétydid not answer the request,
other than to assert its genavhjection. As decided abovea)yadiscovery regarding the most
recent transition plan is proper. Accordingb the extent there exists any written
communication with the federal government regardimg transition plan, the City is ordered to
supplement its response to part (c) of the Sixihglidated Request. &o doing, the City shall
also identify the date and author of the doeatnin accordance witbart (d) of the Sixth
Consolidated Request.

C. Requeststo Produce Documents Related to Appointment of ADA Coordinator
The Seventh Consolidated Request seeksnrdtion regarding the appointment of Ms.

DeRose as ADA Coordinator for the City. At thad status conference, Plaintiffs specifically
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identified her appointment to that positionce® of the issues on which they needed further
discovery. [DE 143 at 3:25-4:7.]

There are three parts to the Seventh Glufsted Request, two of which the City
answered. Part (a) requests groduction of the document lmhich Ms. DeRose was appointed
to the position. The City answered that requatt directions to its wesite. The website does
contain the document by which Ms. DeRose appointed, titled “Common Council Resolution
4130-11,” which the court located lattp://docs.southbendin.gov/WebLink8/
DocView.aspx?id=23607&page=1&dbid=0. P¢J requests the production of the job
description for the position of A®coordinator. The City answed by stating that no specific
job description exists for that position. Accimigly, the City has fullyanswered those portions
of the request.

Part (c) of the Seventh Consolidated Retjuequests that ¢hCity “[p]Jroduce any
document in which the city reported to a fedlagency, including the United States Department
of Justice, that the city had appointed MgsRose to the position of ADA coordinator.” [DE
145-1 at 7.] In answering part){¢he City again pointed to itgebsite. The Court cannot locate
any responsive documents to the request onntbbsite. Accordingly, the City is ordered to
supplement its answer and produce documentayitaist, that are responsive to part (c).

D. Conclusion

As outlined above, the CoUBRANTSIN PART andDENIESIN PART Plaintiffs’
Motion to Compel Discovery Propounded tof@edant City of South Bend and to Deem
Admitted Requests for Admissions. The City shafiement its answer to part (b) of the Fifth
Consolidated Request, part (c) of the Sixth @tidated Request, and part (c) of the Seventh

Consolidated Request and produce responsive documents, if they ekistelmper 9, 2013.
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Plaintiffs’ request for expenses and atey’s fees related to bringing the motion to
compel against the City BENIED. The Court finds that it isreasonable to apportion the
expenses for the motion by allowing the expengd®e borne by the parties as expended in
making and responding to the motion. Fed. R. Civ. P. 37(a)(5)(C).

V. Motion to Compel Against the County

Plaintiffs also filed discovery requesia the County after discovery was reopened
following the June status conference. Against the County, Plaintiffs also seek to compel answers
to some of the requests, deem as admitted sditiee requests for admission, and for an award
of attorney’s fees.

As with the City, Plaintiffs’ requests to ti@unty can be dividenhto three categories:

(1) requests to admit that certain componehtsie South Bend Mishawaka Courthouses were
not readily accessible to andalre by individuals with didalities (First through Twelfth
Consolidated Requests); (2) requests to atlratt—as of certain dates in the 1980s and 1990s—
the city had not completed a self-evaluatiortransition plan under the ADA or Rehabilitation
Act (Thirteenth through Sixteenth Consolig@tRequests); and (3) requests to produce
information related to any self+aluation or transition plannder the ADA or Rehabilitation Act
(Seventeenth and Eighteenth Consolidated Requests).

In its response to the discovery requestd requests for admission, the County answered
approximately one third of the requests. TheiQy objected to the other requests, providing an
individualized objection to each request andhe alternative, denying the requests for
admission. $eeDE 148-1.]

The County did not file a written responsePaintiffs’ motion to compel, but responded

orally at the September status conferentiee County noted thatliddged objections and

15



responses in spite of the objections, restethose objections and responses, and asked—if the
Court believed the answers were insufficient-allow the answers to be supplemented rather
than deemed admitted. [DE 152 12:2-21.] Plaintiffs additionally filed a brief of supplemental
authorities in support of their motion to coehpDE 154], to which the County responded [DE
155] and Plaintiffs filech reply in support [DE 156].

Each category of requests to the County is addressed below.
A. Requeststo Admit that Portions of Courthouses are not Accessible

In its First through Twelfth Consolidated Requeesgtlaintiffs ask the County to admit that
certain portions of the South Bend and Mishaw@karthouses were “not readily accessible to
and usable by individuals with disabilities, including wheelchairglises of July 1, 2013.
Specifically the requests to admelate to the following porbins of the courthouses: (1) the
elevator in the South Bend Courthouse; (2) the witness stands in the South Bend Colrthouse;
(3) the jury boxes in the SouBend Courthouse; (4) the jurylieeration rooms in the South
Bend Courthouse; (5) the angles of ingrasd egress in the tunnel in the South Bend
Courthouse; (6) the counter used by the clerkbe South Bend Courthouse; (7) the south
public entrance to the Mishawaka Courthouseth{8)jury boxes in thiishawaka Courthouse;
(9) the witness stands in the Mishawaka Coursko(l10) the seatingrangements for spectators
in the Mishawaka Courthouse; and (11) theroesh facilities at the Mishawaka Courthouse.

Two of the requests for admission—regardimg elevator at the South Bend Courthouse
and the ingress and egress in the tunnel irstheéh Bend Courthouse—wsitatly denied by the
County. Plaintiffs do not appear to be challenging the sufficiency of those denials and,

accordingly, any request to deem admitted those requests for admission is denied.

" Two identical requests for admission—the Second and Fifth Consolidated Requests—seek an admissign regar
the witness stands in the South Bend Courthouse.
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The other requests for admission weresotgd to by the County on the grounds that
none of the Plaintiffs have standing to chadle the accessibility of those portions of the
courthouses, since none of the Pifimhave alleged that theyecurrently likely to require the
use of such portions of the courthouse. Indlbernative, the County deed each request “to the
extent this request requires gpense,” explaining that courtrocstaff are available to assist
disabled persons and trial judges have the alditpove an entire trial (even one scheduled to
be heard at the Mishawaka Courthouse) to one of the ADA-compliant courtrodess.e[gDE
148-1 at 3.]

The Court need not—at this time—considach individual component of the South
Bend and Mishawaka Courthouses to determinetidr Plaintiffs have standing to challenge
their accessibility. As with theelf-evaluations and transitigaans discussed above, Plaintiffs
did not identify the accessibility of individual courthouse components as a topic on which they
required further discoveR.The accessibility of the courthees has been the subject of much
discovery already in this casélad Plaintiffs identified iais a topic of intended further
discovery, the Court would havelgght reasonable exaation of that claimed need. Because it
was not identified as a topicrfpotential discovery, ivas not within the scope of the limited
discovery allowed by the Court.

Plaintiffs have had several opportunitieséek discovery regarding the accessibility of
the courthouses. To the extent the cirstances have changed, the County is under an
obligation to supplement or corratg previous responses. Fed.Gv. P. 26(e)(1). However, if
Plaintiffs failed to seek discovery when thewlbhave in 2010 or 2012, they did not have leave

to do so here.

8 Plaintiffs did mention developments as to the restroom in the South Bend Courthouse at theudurenétaence.
[DE 143 at 3:18-24.] They appear not to have propounded any requests on the County regarding that restroom.
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Additionally, even if Plaintiffs cod have propounded the First through Twelfth
Consolidated Requests on the County, the Geouid determine the County’s responses to the
requests are sufficient. The County providednalividualized objection to each request (except
the duplicative one), noted that attatives are available and tlwaturtroom staff a available to
assist disabled persons, and @drthe requests for admission. Ridis may not agree with the
denial, but that disagreement is not a sufficient basis to deem the requests admitted.

For those reasons, the Court denies thaest to deem admitted the First through
Twelfth Consolidated Requests to the County.

B. Requeststo Admit Failureto Complete Self-Evaluation or Transition Plan

As it does towards the City, the Plaintiffs als& County to admit that as of certain dates
(in 1981, 1992, and 1993) the County either haccoptpleted a self-evaluation of compliance
or a transition plan for compliance with either Title litbé ADA or section 504 of the
Rehabilitation Act, respégely. [DE 148-1 at 12-16.]

The Court applies the same rationale to thogaasts directed to the County as it did to
those requests directed towards @ity. Plaintiffs did not ideify this topic as one on which it
needed to conduct additional discovery. Imfjeke County’s objectionadicate that such
requests had been made of the County earlier iditigation. If Plaintffs deemed those earlier
answers insufficient, the time to compel answewslld have been during the two earlier periods
of discovery. As with the fpiests to the City, the probativalue of these requests is
outweighed by the substantial burden of requitiregCounty to look at four decades of records
in order to answer the requests for admission. Aadhefore, this discovery is not likely to lead
to other, discoverable information, due to therigof the requests and motion to compel after

discovery has finally closed.
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For each of those reasons, the Court dehesequest to deem admitted the Thirteenth
through Sixteenth Consolidat&®quests to the County.

C. Requeststo Produce Documents Related to Self-Evaluations and Transition Plans

The Seventeenth and Eighteenth Consaidl&equests request that the County produce
any self-evaluation or transition plan cdeted since 1977, identify any consultants or
contractors used to create any such plaogyee any documents created by consultants or
contractors, and produce writteammunication with the federal government regarding such
plan. [DE 145-1 at 5-7.]

As with the requests above, this informatwas discoverable early in the litigation, the
Plaintiffs did not identify thes as topics on which they nestifurther discovery, and the
information discovered could not lead to dataial relevant evidence given the closure of
discovery. Unlike the City, Plaintiffs did nmtentify any newly released ADA transition plan
authored by the County on which it needed disppvéccordingly, the Court denies the motion
to compel the Seventeenth and Eightegbdnsolidated Requests to the County.

D. Conclusion

As outlined above, the CouRENI ES Plaintiffs’ Motion to Compel Discovery
Propounded to Defendant St. Joseph County Bola@bmmissioners angt. Joseph Superior
Court and to Deem Admitted Requests for Admissiohs Plaintiffs were not successful in their
motion to compel, their request for expenses dimireey’s fees related taringing the motion to
compel against the CountyX¥ENIED.

V. Conclusion
Based on the foregoingJaintiffs’ Motion to Take Judieil Notice of County Website is

DENIED without prejudice; Plaintiffs’ Motion t&€ompel Discovery Propounded to Defendant
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City of South Bend and to Deem Admitted Requests for AdmissiBRBNTED IN PART
andDENIED IN PART; and Plaintiffs’ Motion to Compel Discovery Propounded to
Defendants St. Joseph CountyaBd of Commissioners and Sbseph County Superior Court
and to Deem Admitted Requests for Admissioi3ENIED. The City shall supplement its
answer to part (b) of éhFifth Consolidated Request, par ¢ the Sixth Consolidated Request,
and part (c) of the Seventh Consolidatedi®sst and produce responsive documents, if they
exist, byDecember 9, 2013.

Additionally, both the City and the County hauelicated a desire to file dispositive
motions following the Court’s ruling on thedntiffs’ discovery motions. [DE 152 at 3:12-22,
14:8-16:18.] The City has one currently pendindiomoto dismiss. [DE 135.] In light of the
City’s desire to amend its dispositive tiom, the pending motion to dismiss [DE 135] is
DISMISSED ASMOOT without prejudice. All dispositive ntions, if the parties choose to file
them, shall be filed bipecember 19, 2013. Any dispositive motions &l brief in accordance
with Local Rule 56-1.

SO ORDERED.

ENTERED: November 19, 2013

/s/ JON E. DEGUILIO
Judge
United States District Court
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