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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION
STEPHEN HUMMEL, et al.,
Plaintiffs,
V. Case No. 3:10-CV-003 JD

ST. JOSEPH COUNTY BOARD OF
COMMSSIONERS, et al.,

Defendants.

N N N N N N N N N N

OPINION AND ORDER

This is a case challengingetiaccessibility of the Sioseph County Courthouse (the
“South Bend Courthouse”) and the Mishawalauty Services Building (the “Mishawaka
Courthouse”), both located in St. Joseph Coumifigina. The majority of the plaintiffs are
disabled citizens of the countyha have (or at some earlier pointhis litigation had) cases
pending before the St. Joseph County Superior Court.

Now before the Court are three cross-miasi for summary judgment: one filed by the
City of South Bend (the “City”) [DE 158pne filed by the St. Joseph County Board of
Commissioners and the St. Joseph County Superior Courtctoadly, the “County”) [DE 160],
and one filed by the plaintiffs [DE 166]. The tioms filed by the City and the County ask for
the plaintiffs’ claims to be dismissed for lacksténding or for summaijydgment to be entered
against the plaintiffs. The motion filed by thkintiffs seeks partial summary judgment and
asks for a declaratory judgment and a perman@nigtion on two issues laed to this case.
Also pending is a motion filed by the County, whieeks to strike th@aintiffs’ cross-motion

as untimely. [DE 172.] All of the motiorase fully briefed and ripe for decision.

Dockets.Justia.com


http://dockets.justia.com/docket/indiana/inndce/3:2010cv00003/60492/
http://docs.justia.com/cases/federal/district-courts/indiana/inndce/3:2010cv00003/60492/187/
http://dockets.justia.com/

For the reasons stated below, the County’sidioto Strike Plaintiffs’ Cross-Motion for
Partial Summary JudgmentENIED [DE 172], the City’s Motn for Summary Judgment as
to Plaintiffs’ Supplemental Complaint GRANTED [DE 158], the County’s Motion for
Summary Judgment {SRANTED [DE 160], and the plaintiffs’ Cross-Motion for Partial
Summary Judgment BENIED [DE 166].

I. Background

This is an old case, which has had many developments over the course of its litigation.
The case originated with four plaintiffs, kadditional plaintiffs hae been added, both in
plaintiffs’ Second Amended Complaint [DE 7&}d their Supplemental Complaint [DE 79].
Some of the claims of some of the plaintifi@ve already been dismissed, although that has
occurred in piecemeal fashion over the cowffse litigation. Accordingly, some background
as to the many plaintiffs and theemaining claims is helpful in framing the issues raised by the
cross-motions for summary judgment. The plés&and the current status of their claims are

summarized here:

Plaintiff Courthouse Status

Victoria Means 1855 Ms. Means was one of the original plaintiffs. She was
sued in the Small Claims Division of the St. Joseph
Superior Court and the law$ ended in January 2012
Her claims against the County for injunctive relief and
monetary damages werestdiissed in 2011. [DE 55.]
Her claim for monetary damages against the City was
dismissed in 2011. [DE 56.] Her claim for injunctive
relief against the City was dismissed in 2012. [DE
126.] She has no remaining claims in this litigation.
Additionally, plaintiffs’ counsl filed notice that Ms.
Means passed away on March 20, 2014. [DE 179.]

1%

! In addition to the South Bend Courthouse and trehBiivaka Courthouse, some cases within the St. Joseph
County Superior Coudystem are heard in the 1855uBthouse. The 1855 Courthouse is adjacent to (and reachable
via underground tunnel fronthe South Bend Courthouse. Plaintiffsritii challenge the acesbility of the 1855
Courthouse.



Plaintiff

Courthouse

Status

Tonia Matney

1855

Ms. Matney was onetlod original plaintiffs. She wa
sued in the Small Claims Division of the St. Joseph
Superior Court and the lawi$ ended in January 2012
Her claims against the County for injunctive relief ar
monetary damages werestdiissed in 2011. [DE 55.]
Her claim for monetary damages against the City w.
dismissed in 2011. [DE 56.] Her claim for injunctive
relief against the City was dismissed in 2012. [DE
126.] She has no remaining claims in this litigation.

nd

U

Stephen Hummel

South Bend

Mr. Hummel was ainae original plaintiffs. He ang
his late wife had a case in the St. Joseph Superior
Court, which ended in January 2010. His claim aga
the County for injunctive relief was dismissed in 201
[DE 55.] His claims against the City for injunctive
relief and monetary damages were dismissed in 20
[DE 56.] His only remaining eim in this litigation is
a claim against the County for monetary damages.

inst
1.

Margaret Hummel

South Bend

Ms. Hummethie late wife of Stphen Hummel. She
was named a plaintiff in the original complaint, but
passed away a short time lat&he was not named as
plaintiff in the First Amended Complaint [DE 27] ang
was termed from the case.

b a

Crystal Wright

South Bend

Ms. Wright wadded in plaintiffs’ Second Amendeg
Complaint. She has a casehe St. Joseph Superior
Court, which is currently pending. She has pending
claims in this litigation aginst the County and the Cit
both for injunctive relief and monetary damages.

)

Karen Brandy-Comer

South Bend

Ms. Brar@ymer was added in plaintiffs’ Second
Amended Complaint. She has a case in the St. Jos
Superior Court, which isurrently pending. She has
pending claims in this litigadn against the County an
the City, both for injuntive relief and monetary
damages.

eph

o




Plaintiff Courthouse Status

Shawna Canarecci 1855 Ms. Canarecci was added in plaintiffs’ Second
Amended Complaint. She is not disabled, but sued|due
to her association with plaintiffs’ counsel, Kent Hull,
who is a disabled attorney. Ms. Canarecci was not
named in plaintiffs’ Supplemental Complaint, but was
never formally dismissed from the case. She remains
an active plaintiff on thease docket and appears to
have pending claims in this litigation against the
County and the City, both for injunctive relief and
monetary damages.

Michael Ramos Mishawaka| Mr. Ramossaadded in plaintiffs’ Supplemental
Complaint. He had a case in the St. Joseph County
Superior Court, which was dismissed without prejud
in February 2014. He has pending claims in this
litigation against the Couptand the City, both for
injunctive relief and monetary damages.

ice

Erica Bishop South Bend| Ms. Bishopsvadded in plaintiffs’ Supplemental
Complaint. She is not disabled, but sued due to her
association with plaintiffstounsel, Kent Hull, who is a
disabled attorney. Her case had settled at some time
before June 2013. During a June 2013 status
conference, plaintiffs’ coues stated that he had no
objection to the dismissal dds. Bishop’s claims. [DE
143.] However, her claims have not been formally
dismissed.

With that background, thedDrt turns to the pendingotions, beginning with the
County’s motion to strike.

[I. Motion to Strike Plaintiffs’ Cro ss-Motion for Partial Summary Judgment

The County argues that the plaintiffs’ GssMotion for Partial Summary Judgment is
untimely, because the Court previously orddhed “[a]ll dispositive motions, if the parties
choose to file them, shall be filed by Decemb@r2013.” [DE 173 at 1 (citing DE 157 at 20).]
The plaintiffs’ cross-motion wanot filed until February 12014, which was two months after

the dispositive motion deadline. The plaintiffs argue that the cross-motion was filed within the

2 The location at which Ms. Canarecci’s case was heard iewr from the Complaint or the state court docket.
Based on the cause number, 71D01-1005-SC-005032, the Court believes that her case Weforekfdgistrate
Judge Steinke, who sits in the 1855u@bouse. However, determining theaeklocation of Ms. Canarecci’s suit is
not necessary to addressing her claimshe extent they remain pending.

4



time to submit their brief opposing the Coustilotion for Summary Judgment and so the
Court has the discretion to permit the cross-motion.

In support of its motion, the County cites a poe¢ case from this district, with similar
factual circumstancesNVyatt v. Michelin N. Am., IncdNo. 1:02-cv-234, 2003 WL 21918710
(N.D. Ind. July 16, 2013). In that caseyra seplaintiff combined, with her response to a
motion for summary judgment, hewn cross-motion for summary judgment; both were filed on
the date that her response to the defendamttson for summary judgment was due, but four
weeks after the dispositive motion deadlim@. at *1. Magistrate Judge Cobsey struck the
cross-motion as untimely, but considered the arguments raised in the combined filing in
opposition to the defendant’s motion for summary judgméhtat *1 n.1. The County also
cites cases from other districts doing the sadwomes v. PalomhdNo. 1:07-cv-1788, 2010 WL
235070, at *1 (E.D. Cal. Jan. 21, 201R)sher v. Unum Life Ins. CdNo. Civ. A CV204-130,
2005 WL 1983769, at *2 (S.D. Ga. Aug. 16, 200B)ter v. City of Manhattar849 F. Supp.
1429, 1434 (D. Kan. 1994).

The plaintiffs argue that their cross-nootiwas timely because it was filed within the
time allotted for a responsetttze County’s Motion for Summarydgment. [DE 175 at 3 (citing
In re CVEO Corp.327 B.R. 210, 213 (Bankr. D. D&005) (“A party may include a cross
motion for summary judgment in a response.”)).fiftiffs also argue, ithe alternative, that
even if the cross-motion was untimely, the Cdwas discretion to permit the cross-motion and
consider it on its merits. Fingllthe plaintiffs argue that one tife issues on which they sought
summary judgment was not apparent until@oeinty filed its motion for summary judgment,

along with the corresponding affivit of Chief Judge Manier.



The CourtDENIES the County’s Motion to StrikeEven if the cross-motion was not
timely filed, the Court does nbklieve that the County has suffd any prejudice arising from
the cross-motion. Additionally, ¢hCourt prefers todalress the claims on their merits, rather
than on any technical default. Accordingly, @eurt will consider thelaintiffs’ cross-motion.

lll. Cross-Motions for Summary Judgment

With that preliminary issue aside, theZt turns to the cresmotions for summary
judgment.

A. Standard of Review

On summary judgment, the burden is on theimg party to demonstrate that there “is no
genuine dispute as to any matefadt and the movant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(d).That means that the Court mushstrue all facts in the light most
favorable to the nonmoving party, making evegitienate inference and resolving every doubt
in its favor. Cung Hnin v. TOA (USA), LL@51 F.3d 499, 503-04 (7th Cir. 2014). A
“material” fact is one identified by the substaetlaw as affecting the outcome of the suit.
Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986). Aéguine issue” exists with
respect to any such material fact, and summuatgment is therefore appropriate, when “the
evidence is such that a reasonable jurydoeturn a verdict for the nonmoving partyd. On
the other hand, where a faat record taken as a whole could feztd a rational trier of fact to

find for the non-moving party, ther® no genuine issue for triaMatsushita Elec. Indus. Co. v.

% The plaintiffs challenge—with respect to both the City’s motion and the County’s motion—that the defendants
have not done enough to show the absence of a genyingedés to a material fact. Plaintiffs argue that the
defendant must “demonstrate that thieran absence of evidence to supplee nonmoving party’s case.” [DE 168
at 2.] However, in a case where the moving party does not bear the burden of persuasionaptidy, ‘tmay

move for summary judgment by ‘showing’—that is, point out to the district court—that there is an absence of
evidence to support the nonmoving party’s casédddrowski v. Pigattp712 F.3d 1166, 1167 (7th Cir. 2013). That
is exactly what both the City and the County have done in the pending motions. “Upon lsoaing,sthe

nonmovant must then make a showing sufficient to eskathles existence of an element essential to that party’s
case.”ld. at 1168 (citingCelotex Corp. v. Catretd77 U.S. 317, 322 (1986)) (internal quotation marks omitted).
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Zenith Radio Corp.475 U.S. 574, 587 (1986) (citiidank of Ariz. v. Cities Serv. C8@91 U.S.
253, 289 (1968)). However, the non-moving padpnot simply rest on the allegations or
denials contained in its pleadings, but mustg@mésufficient evidence to show the existence of
each element of its case on which it will bear the burden at @elbtex Corp. v. Catretd 77
U.S. 317, 322-23 (1986Robin v. Espo Eng’g Corp200 F.3d 1081, 1088 (7th Cir. 2000).

Finally, the fact that the parties havessdiled for summary judgment does not change
the standard of reviewM.O. v. Ind. Dep’t of Edugc635 F. Supp. 2d 847, 850 (N.D. Ind. 2009).
Cross-motions are treated separately utite standards applicable to eadhcKinney v.
Cadleway Props., Inc548 F.3d 496, 504 n.4 (7th Cir. 2008).

B. City’s Motion for Summary Judgment

The City has no responsibilities related to theeasibility of the inteor of either of the
Courthouses at issue in this case. Additionally, the City has no relationship to the area
surrounding the Mishawaka Courtlsay since that building isd¢ated within the city of
Mishawaka. The City does, however, have samhority and responsibility over the areas
surrounding the South Bend Courthouse.

The plaintiffs’ claims against the City are essally two-fold. First, plaintiffs allege
insufficient accessible parking arethe South Bend Courthousé&econd, plaintiffs challenge
the snow and ice removal prams of the City with respet the areas surrounding the South
Bend Courthouse, arguing that gr@w and ice removal practicegesent barriers to entry for

disabled litigants.

* That claim was disposed of with respect to Ms. Meafs. Matney, and Mr. Hummel on the City’s previous
motion for summary judgment. [DE 56.] However, plaintiffs restated the same allegations in theit Secon
Amended and Supplemental Complaints. For the same reasons as stated earlier, none of thg peimdifis
have a cognizable claim to challenge the accessiblengankiar the South Bend Courthouse, to the extent they
attempt to bring such a claim.



Three of the plaintiffs’ claims against the Cihay be quickly addresse First, plaintiff
Erica Bishop is no longer pursuing this lawsalthough she has not been formally dismissed as
a plaintiff, she offers no evidence in supporhef claim and does nothing to dispute the City’s
motion for summary judgment. ahtiffs’ counsel previously stated he had no objection to Ms.
Bishop’s claims being dismissed. Additionally, theurt has already held that Title 1l of the
ADA does not provide for the sort of assi@nal standing asserted by Ms. Bishop.
Accordingly, Ms. Bishop’s claims will bBISMISSED WITHOUT PREJUDICE for lack of
standing.

Second, plaintiff Michael Ramos’s case wambdeard at the Mhawaka Courthouse,
which is not located within the city of SouBend and to which the City has no relationship or
duty. The plaintiffs did not respond to tliggument or in any way attempt to support Mr.
Ramos’s claims against the City. érkfore, his claims will also H@ISMISSED WITHOUT
PREJUDICE for lack of standing.

Third, while the City’s motioronly addresses those plaintiffamed in the Supplemental
Complaint, to the extent that Ms. Canarecci riean active plaintiff in this litigation she
suffers from the same associational standingessis does Ms. Bishop. Therefore, her claims
will be DISMISSED WITHOUT PREJUDICE for lack of standing.

The City argues that it is entitled to summparggment on the claimsf plaintiffs Crystal
Wright and Karen Brandy-Comer, as well. Witspect to these plaintiffs, the City argues that
they (1) have never experienced any actual difficulty in entering the South Bend Courthouse due
to snow or ice removal and (2) lack standingdek prospective relief. The City summarizes
their claim for prospective relief as a “generalifear that: 1) some case or proceeding of theirs

will be scheduled in the futurerftrial or for substantive hearing, on a day of inclement weather;



and 2) that on such future day, South Bend will not have removed snow and ice from the
sidewalks or roads to allow adequate mobilitgd ancess to the court for them as persons with
disabilities.” [DE 159 at 6.] Th€ity argues that such a feamsither imminent nor likely and
thus cannot provide any basis foogpective relief. The City alsrgues, in the alternative, that
their claims fail to state a cognizable claim under the ADA.

The plaintiffs did not respond to the argemhthat neither Ms. Brandy-Comer nor Ms.
Wright has “been impeded from parking née St. Joseph County Ctluwuse due to ice or
snow” [DE 159 at 3] and thus has not experieinaey injury resulting from the City’s snow
removal practices. “Standing etasvhen the plaintiff suffers an actual or impending injury, no
matter how small.”"Bauer v. Shepardb20 F.3d 704, 708 (7th Cir. 2010) (citiSsgmmers v.

Earth Island Inst.555 U.S. 488, 493 (2009)). Here, pldisthave not offered any evidence of
any past injury.Accordingly, their claims against the City for past damageBEB#MISSED
WITHOUT PREJUDICE for lack of standing.

With respect to the claims for prospectiviefe the plaintiffs responded only in support
of the claim of Ms. Wright. Therefore, in lighf plaintiffs’ apparentoncession, the claim of
Ms. Brandy-Comer i®ISMISSED WITHOUT PREJUDICE for lack of standing. As to Ms.
Wright's claim, the plaintiffs argued that there is a possibility that Ms. Wright will have a future
court date during inclement weath&pecifically, plaintiffs arguéhat they “cannot speculate
about future court dates or the weather cood#ion those dates, but, as the nonmovant, this
Court must draw reasonable irdaces in [Ms. Wright's] favorThere may be court proceedings

on winter days similar to the one Hull experiesh§and described in his affidavit], and the city’s

® Although the plaintiffs makes no effort to defend Ms. Brandy-Comer’s claim, the Casrtake judicial notice of
the docket in her pending case, as described below in footnofEh&3Court notes that Ms. Brandy-Comer’s case
sat dormant for over three years and only recently began discovery. Additionally, there is no evidence that Ms.
Brandy-Comer has ever driven to the Courthouse or been affected by the City’s snow removal efftins sdroe
reasons as discussed below with respect to Ms. Wrigtitetextent Ms. Brandy-Comer still intends to litigate her
claims against the City, her risk of future injury is too speculative to support standing.
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response to that weather may be as it was destm the affidavit.” [DE 169 at 7 (citation
omitted).] Plaintiffs also attached an order from M¥right’'s case, showing that her case was
still pending and that a heag on a motion for summgajudgment was then-scheduled for June
4,2014°

Here, Ms. Wright alleges that the City \atés Title 1l of the ADAIn its snow and ice
removal practices. Title Il requires that “no qualified individual with a disability shall, by reason
of such disability, be excludedoimn participation in or be denig¢de benefits of the services,
programs, or activities of a pubkmntity, or be subjected to drdmination by any such entity.”
42 U.S.C. § 12132. To succeed on the merits acdisnalinder Title I, a plaintiff must establish
“(1) that [she] has a qualifying disability; (2) that [she] is being denied the benefits of services,
programs, or activities for which the public entgyesponsible, or istherwise discriminated
against by the public entity; and (3) that sugdtdmination is by reason fther] disability.”
Frame v. City of Arlington575 F.3d 432, 435 (5th Cir. 2009Qulvahouse v. City of LaPorte
679 F. Supp. 2d 931, 937 (N.D. Ind. 2009) s@imination, under both the ADA and the
Rehabilitation Act, “may be established by evidethat (1) the defendant intentionally acted on
the basis of the disability, (2) the defendantsetlito provide a reasorabmodification, or (3)
the defendant's rule disproportionally impacts disabled peof¥ashington v. Ind. High Sch.
Athletic Ass'n, In¢.181 F.3d 840, 847 (7th Cir. 1999).

However, in order for the Court to have fhdsdiction over this claim, Ms. Wright must

have standing to bring itScherr v. Marriott Int’l, Inc, 703 F.3d 1069, 1073 (7th Cir. 2013)

® The Court has reviewed and takes judicial notice of the dockets of Ms. Wright's pending castesppear to
have been consolidated under the cause number 71D07-1201-PL-000001. The hearing oortlier mothmary
judgment was held on June 4, 2014. On August 12, 2014, the Superior Court ruled on theomstimmfary
judgment, granting it in part. Most of Ms. Wright's claims were dismissed, but two claimgezlissimmary
judgment: her claim to invalidate the late fee provisioiniser lease and her claim for damages arising from a
breach of the express warrant of habitability arising fromatlegied existence of mold in her apartment. As of the
date of this opinion, a pretrial conference is scheduled for October 16, 2014.
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(addressing claim under Title ibf the ADA; “Standing to bringind maintain a suit is an
essential component of this casreeontroversy requirement.”). brder to establish standing, a
plaintiff must show: “(1) injuryin fact, which must be condeeand particularized, and actual
and imminent; (2) a causal connieatbetween the injury anddhldefendant’s conduct; and (3)
redressability.”ld. (citing Lujan v. Defenders of Wildlif&04 U.S. 555, 560 (1992)). At least in
the context of Title Il of the ADA, the Seven@ircuit has stated théb support a claim for
prospective relief, “a plaintiff mat allege past injury under tAA; show that it is reasonable
to infer from her complaint that this discrimtoay treatment will contine; and show that it is
also reasonable to infer, basedtba past frequency of her visasd the proximity of [the public
accommodation] to her home, that she intendstiarn to [the publi@ccommodation] in the
future.” 1d. (brackets in original; inteal quotations omitted) (quotin@amarillo v. Carrols
Corp, 518 F.3d 153, 158 (2d Cir. 2008)).

As noted above, there is no evidence in deord that Ms. Wrighlhas ever experienced
any past injury due to the City’s snow remogtbrts. For instance, there is nothing in the
record to suggest that Ms. Wright has ewtrapted to visit the South Bend Courthouse on a
day of inclement weather. There is no evimeof how she travels the Courthouse, if and
when she does go there. There is no evidencediegavhether she drivescar. If she does
drive, there is no evidence of whether sheahdsability parking plaard or license plate,
entitling her to park in the harmipped-accessible spots the plaintiffs challenge are impacted by
the City’s snow removal effortgrinally, the plaintiffs do ndiing to dispute what the City
claims is a material fact not in dispute: tMg. Wright “has never been impeded from parking

near the St. Joseph County Courthousetduee or snow.” [DE 159 at 3.]
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Additionally, despiteMis. Wright'sdependence on heontinuing case for standing, the
undisputed evidence is that shestg attends hearings in her case. Her interrogatory answers,
attached by the City to its motion for summarggment, state that she has not attended any
court proceedings since December 7, 20JDE 159 at 19 (“My lawyer has attended for me.”).]
Notably, although Ms. Wrightelied on the existence of the Juhlearing in her response to the
City’s Motion, she does not appear to have attended that h&ajdgler on Motion for
Summary Judgment Filed by Haong Authority of South Bendn Cross-Motion for Summary
Judgment Filed by Crystal Wright, Cause No. 71D07-1201-PL-000001, at 1 (filed Aug. 12,
2014) (“Plaintiff, Crystal Wight, appeared by her counseketord, Kent Hull.”).]

Here, despite the lack of any evidence #iegt has ever driven to the Courthouse, parked
in a handicapped-accessible pagkspot, or gone to the Courthouse on a day of inclement
weather, Ms. Wright asks the Court to infeattehe may attend a court proceeding on a day of
inclement weather in the future and that shg méfer injury from the City’s snow removal
practices on such a day. [DE 169 at 7.]lthaugh [a hon-movant on summary judgment] is
entitled to the benefit of reasable inferences, that does eg&tend to inferences that are
supported only by speculation or conjecturMatthews v. Waukesha Cnty59 F.3d 821, 824
(7th Cir. 2014) (citingSinger v. Raemis¢b93 F.3d 529, 533 (7th Cir. 2010)). In order to
benefit from an inference that some futueaing on some future dayith inclement weather
would impact Ms. Wright, the Court believes thenust be some evidence that she at least
somewhat regularly attends hearings in her c8se, e.g., Shotz v. Cat@s86 F.3d 1077, 1082

(11th Cir. 2001) (“Since their July 1999 visitttte Levy County Courthouse, the plaintiffs have

" She does state that she attended hesiin the 1855 Courthouse, but that tase has since been transferred to the
plenary docket of the Superior Court. [DE 159 at Zthe Court takes judicial noti¢hat the case was transferred

to the plenary docket on January 9, 2012. However, by virtue of her interrogatory answeosirthemows that she
did not attend any hearing in at letts# month prior to the case’s transfer.

8 The state court opinion reflects that Ms. Wright did provide testimony in the form of deposition excerpts.
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not attempted to return, nor have they alletped they intend to do so in the future Emory v.
Peeler 756 F.2d 1547, 1552 (11th Cir. 1985) (holding that“mere possibility” that a plaintiff
will again be called for jury duty is insufficient to establish standing). The plaintiffs have not
attempted to provide any such evidence; rather, the only evidence in the record indicates she has
not attended a hearing in over two-and-a-half years.

There is further uncertainty that she wbattend a hearing on a day of significant
inclement weather. Certainly South Bendsloecasionally experience inclement weather
during the winter months. Butwgin the uncertainty of when imchent weather might occur, it
would be the height of speculation to concltis Ms. Wright would choose to attend a hearing
on such a dayThe Court believes that these multiplgdes of uncertainty make the likelihood
of injury too remote to satisfy the requiremémat Ms. Wright's injury be “concrete and
particularized, and actual and imminengherr, 703 F.3d at 1073.

Finally, the Court addresses the Plaintiisgjuments that Ms. Wright's standing is
supported by the reasoningBmooklyn Center for Independencéthe Disabled v. Bloomberg
290 F.R.D. 409, 414-15 (S.D.N.Y. 2012B(boklyn C.1.D?).° That case involved a challenge
by disabled citizens of New York City to th#y’s emergency prepadness plans, including
whether the plans adequately agkfred the needs of disabledzeitis. The district court found
that the plaintiffs had standing to bring thelsims. The court reasothé¢hat the threatened
injury was particularly severe, lessening themilés’ burden to show the likelihood of future
injury. 1d. at 415. Additionally, given the uncertaiature and timing of future emergency
situations, the coufound that “there is no better time” tosmve the issues raised by the parties.

Id.

? Plaintiffs cite to the reported deaisi at 287 F.R.D. 240, but that decision was superseded at the citation above.
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The Court does not finBrooklyn C.I.D.persuasive in this caseBrooklyn C.I.D.was
considering whether the plaintiffead standing at the class cecation stage, where “plaintiffs
need only properly allege such an injuryd. at 414. In this case, on summary judgment, the
plaintiffs cannot simply rest on the allegati@mmhtained in their pleadings, but must present
sufficient evidence to show that they have suffenedre sufficiently likely to suffer an injury in
fact. Celotex Corp.477 U.S. at 322—23They have failed to providany evidence in support of
Ms. Wright's standing, other than an order shagithere was a June 4 hearing, which she didn’t
attend.

In conclusion, Ms. Wright has not providedfgient evidence tolsow that her threat
of future injury is either concrete, partianl actual or imminent. Accordingly, she lacks
standing to pursue her claim for ppestive relief aginst the City.

Alternatively, even if the court determindeht Ms. Wright had standing, it would still
grant summary judgment in favor of the City. The City raises several substantive arguments as
to why Ms. Wright's claim is insufficient|DE 159 at 7-11.] The plaintiffs do not respond to
the substance of these argumeristead, they say that theastling argument is “curious” in
light of the substantive arguments and thgh{ city does not coahd that it argues these
inconsistent theories alternatiyél [DE 169 at 8.] However, th€ourt believes that the City is
making alternative arguments. This is mabar from the City’s argument headingven If
They Have Standindlaintiffs Have No Legal Basisf®rospective Action Against South Bend
Under the Americans With Disabilities Act (ADAY Under Section 504 of the Rehabilitation
Act of 1973.” [DE 159 at 7 (emphasis added).]

Again, to succeed on the merits of bkxim under Title 1, MsWright must establish

“(1) that [she] has a qualifying disability; (2) that [she] is being denied the benefits of services,
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programs, or activities for which the public entgyesponsible, or istherwise discriminated
against by the public entity; and (3) that sugdtdmination is by reason fther] disability.”
Frame 575 F.3d at 435Culvahouse679 F. Supp. 2d at 937. The City does not challenge that
Ms. Wright has a “qualifying disabilit or that it is a “public enty.” Thus, the only question is
whether there is sufficient evidence in the redoravhich a reasonable jury could conclude that
Ms. Wright has been or will imminently be dedithe benefits of the Court’s services or
discriminated against byason of her disability.

Here, the claims suffer the same deficiendissussed above witlespect to standing.
Ms. Wright challenges the City’s snow removadgdrces, but offers absolutely no evidence that
those practices in anyway impact her or her ability to access the South Bend Codfthouse.
Without any evidence that Ms. Wright has visitechas imminent plans to visit the Courthouse,
and that she would reach the Courthouse byrdyithere and parking, no reasonable jury could
find that she is being denied the benefits ofdbwrt’'s services or beg discriminated against by
virtue of the City’s snow removal practices.

Consistent with the discussiabove, the City’s motion ERANTED. All pending
claims against the City al2lSMISSED WITHOUT PREJUDICE for lack of standing.
C. County’s Motion for Summary Judgment

Plaintiffs’ claims against the County areseml. At both Couhouses, plaintiffs
challenge the accessibility of the piaclrestrooms, elevators, watuntains, facilities for jurors

(including restrooms, jury boxes, and delibematiooms), withess stands, speaking podiums for

0 While plaintiffs also complain about the snow removal from the sidewalks near tteB®mat Courthouse, the
plaintiffs offer no evidence of the City’s duty to remdkie snow from those sidewalks. In fact, the plaintiffs did

not respond to the City’s statement of material fact that the City, by virtue of local ordinances, has no obligation to
remove snow from those sidewalks. Accordingly, it is undisputed that, because the Cityeistheitdwner nor the
occupant of any building abutting or adjacent to the sidewalks at issue, removing snow fromdéwakksis the

duty of others. [DE 159 at 12.] While it is possible for the City to take over snoswaémhen the owner or

occupant has failed to do so, plaintiffs have articulated no complaint about such a policy or practice in this case.
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addressing the court, clerk coursteand spectator seating. Addiadly, the plaintiffs challenge
the accessibility of the ramp/turineto the South Bend Courthouse and the parking lot at the
Mishawaka Courthouse. The piffs also challenge the Qaty’s failure to provide any
services to assist litigants who are blirinally, in the plaintiffs’ Supplemental Complaint, they
added a claim that the County was expending famddter the South Bend Courthouse without
making it accessible to disabled persons, in violation of 28 C.F.R. 8 35.151(b)(1).

As with the City’s motion, a few of the pldifis and a few of the claims may be quickly
addressed. For the same reasornb@se stated with respecttte City’s motion, the claims of
Erica Bishop and Shawna Canarecci (@ é¢ltent she remains a plaintiff) &ESMISSED
WITHOUT PREJUDICE for lack of standing.

The Court takes judicial nat that plaintiff Michael Ramos’s state court case—cause
number 71C01-1311-PL-000212, aftertrensfer from the small claims division to the Circuit
Court docket—was dismissed without prejudicd=a@bruary 25, 2014. Accordingly, Mr. Ramos
no longer has any standing to seek prospeotivef against the County and that claim is
DISMISSED WITHOUT PREJUDICE for lack of standing. 8cause Mr. Ramos was the only
plaintiff with any case pending at the Mishala Courthouse (or thatd ever had a case
pending at the Mishawaka Courthouse), no remgipiaintiffs have standing to prospectively
challenge any accessibility issues witlspect to the Mishawaka Courthouse.

Additionally, the Court prewusly ruled that those plaiffs who had no imminent
prospect of being asked to serve as jurors ddvaet standing to challenge the facilities for
jurors. [DE 129 at 14.] For that same reason, none of the current plaintiffs have standing to
challenge those portions of the Courthouses agigttbre those allegations cannot form the basis

of any claims for past damages or prospective relief.

16



With respect to the witrss stands, spectator seatipgdium, and clerk counter, the
County argues that there has been no evideffiee=d that they in any way violate the ADA.
Plaintiffs offer no additionag¢vidence in response tcetiCounty’s motion for summary
judgment* Accordingly, those allegations cannot fotime basis of any claims for past damages
or prospective relief.

With respect to the elevators and drinkfogntains, the County notes that no evidence
has been offered by plaintiffs that eithetludse services violate the ADA or are otherwise
inaccessible. Plaintiffs offered no additional evidence regarding the drinking fountains and
offered two pieces of evidence regarding the alavat the South Bend Courthouse: that the
elevator control panel may not becessible to individuals who asénd and that the elevator is
“very old.” [DE 168-1 at 4.] However, none thfe plaintiffs in thiscase are blind and nothing
about the age of the elevator is sufficient talelsh that it violates the ADA. Additionally,
none of the plaintiffs have offered any evidetita they had difficultyaccessing or using either
elevator. Accordingly, those allegations cannot ftliebasis of any claims for past damages or
prospective relief.

Finally, because none of the plaintiffs arentlithey therefore lack standing to challenge
the County’s services to blind litigants and thlégation cannot form the basis of any claims for
past damages or prospective relief.

After separating out thoseearly unsupported allegations, we are left with four
plaintiffs—Mr. Hummel (damages only), Mr. Ram{damages only), Ms. Wright (prospective

relief and damages), and Ms. Brandy-Colfpeospective relief and damages)—and two

1 plaintiffs do cite the Court’s prior opinion denying plaintiffs’ motion for preliminary injunction and state that the
opinion “summarizes testimony giving evidence of bartiensdividuals with disabilities.” [DE 168-1 at 3—4.]

However, Local Rule 56-1(b)(2) requirdsat the opposing part “identif[y] the material facts that the party contends
are genuinely disputed so as to make a trial necesddgré, Plaintiffs identify no mtarial facts, but instead ask

the Court to root through the record to find the evidence that supports their claims. The Court need not and will not
do so.

17



potential barriers to accessibility—the pubkstrooms at the South Bend Courthouse and the
ramp between the County-City BLiitgy and the South Bend Courthodéewith respect to those
plaintiffs with ongoing cases, both Malright's and Ms. Brandy-Comer’s casare being
heard at the South Bend Courthouse.

The Court starts with the alleged barrieratoessibility. With respect to the ramp
between the County-City Buildg and the South Bend Courthoutbes County argues that the
only evidence regarding the ramp is testimomyrfrarchitect John Werthat the ramp meets
applicable ADA standards. In response, flesoffer the Court’'s summary (from the opinion
denying preliminary injunction) of the testomy of Matthew Pawlak, in which Mr. Pawlak
testified that the ramp was somewhere between 30 and 50 yards long. [DE 168-1 at 4.] They
offer no other evidence, including any evidence #&mgt of the plaintiffhave ever experienced
any difficulty entering or leaving theouth Bend Courthouse due to the ramp.

The plaintiffs should have done more tlsamply point to evidence provided at the
preliminary injunction hearing. While they ctiethe Court's summary of that evidence, they
ignore that the Court wrote, footnote 7 of that opinion, “thglaintiffs (who have the burden),
have not produced any evidence that this ranmpisisable by individuals with wheelchairs or
not ADA compliant.” [DE 129 at 13 n.7.] Pldifis still retain the burden and still have
provided no evidence that the ramp in any wayt$ the accessibilitgr usability of court
services by disabled persons, or otherwise discriminates against disabled persons. Because none

of the plaintiffs can establish that the ramp imghtheir access to court services, the allegation

12 Any prospective challenge to therkiag lot at the Mishawaka Courthouse need not be addressed, since no
plaintiffs have any pending cases at that Courthouse and, thuandmgtto challenge its accessibility.

3 The Plaintiffs failed to provide any update regarding taeistof Ms. Brandy-Comer’s case, either in response to
the City’s or County’s motion. The Court takes judiciatice that Ms. Brandy-Cormrie case was transferred from
the small claims division to the plenary docket of the Superior Court on February 18, 2@ldurfent cause
number is 71D07-1102-PL-000045. The case sat dormaavéo three years, until a pretrial conference was held
on May 5, 2014. The case appears to be in discovery, which closes on October 1, 2014.

18



cannot support any claim for past damages;tdulee lack of evidere that it provides any
currentlimitation to disabled litigants, the alleg@ cannot support any claim for prospective
relief.

That leaves as the only remaining allédparrier the restrooms in the South Bend
Courthouse. As of the date of the Court’'diearuling on the plaintiffs’ motion for preliminary
injunction, there were no ADA accessible restroamitie South Bend Courthouse; in order to
reach an accessible restroom, saflied litigant needed to trauwel either the 1855 Courthouse or
the basement of the County-City Building,tihe manner described in the Court’s opinion
denying plaintiffs’ motion for preliminary injution. That has now changed. Both the County
and the plaintiffs agree that the South Bend Courthouse now has accessible restrooms, the
installation of which was copleted in the summer of 2013.

The County argues that this change moais@daim for prospective relief based on the
restrooms in the South Bend Courthouse. i#althlly, they argue thawhere a governmental
entity ceases allegedly wrongful conduct, them fisbuttable presumption that the objectionable
behavior will not occur. [DE 174 at 12-13.] Thesespecially true ithe case of structural
modifications. See Kallen v. J.R. Eight, In@.75 F. Supp. 2d 1374, 1379 (S.D. Fla. 2011) (“ltis
untenable for Plaintiff to suggest that orice renovations are completed they could be
undone.”).

In response to the County’s motion for sumynadgment, the plaintiffs do not offer any
argument that the current statiethe restrooms in the South Bend Courthouse meaningfully
deprives litigants of access the South Bend Courthousknstead, they admit (in their cross-
motion) that the new restrooms are “accessible” and argue that a declaratory judgment and

permanent injunction should be entered agfaihe County, requiring them to maintain
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accessible restrooms in the South Bend Courthol3#.166 at 1.] The request for declaratory
judgment will be addressed below. For the purpadehe plaintiffs’ claims against the County,
it suffices that there is no current controyersgarding the accessibilibf the restrooms.
Accordingly, any prospectivelaims based upon that allegation are moot.

The analysis above disposes of all of theeptéal barriers that thglaintiffs claim render
the Courthouses inaccessible to bied persons. For some, plafifs lack standing to challenge
the supposed inaccessibility. For the others, iz failed to provide any evidence that the
potential barrier limits the accessityi or usability of court serees, or otherwise discriminates
against disabled persons.

Finally, the Court turns to the remainiolgims for damages. Starting with Mr.
Hummel’s claim for past damages, the Cowartyues that Mr. Hummel has not alleged or
provided evidence of any discrimination or diffiyuihe encountered during his one-day bench
trial. [DE 161 at 5.] The County has also pr@ddhe affidavit of Judge Reagan, who presided
over Mr. Hummel's trial. Ig. at 15-16.] Judge Reagan hagewllection of anyone bringing
to her attention during the course of the trial difficulty due to a disability. She further states
that, had anyone brought such a difficulty to agention, she would have accommodated any
request for assistance. She dades by stating that the judgmnteentered against Mr. Hummel
was in no way related to his disabilityld [

In response, plaintiffs statkat Judge Reagan’s affidavit does not show the “absence of
evidence” which would justify summary judgmem behalf of the County. [DE 168 at 3—4.]
Additionally, they contend that MHummel did not have a duty fibe a formal or informal

complaint before suing.ld. at 5.] Finally, plaintiffs arguthat the “Court has well summarized
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the difficulties and problems individuals with disabilities faced in the main Courthouse. Mr.
Hummel is in that group.”Iql. at 7.]

This evidence is not sufficient for Mr. Hummel’s claim to survive summary judgment.
Again, to succeed on the merits of a claim under Title plaintiff must establish “(1) that he
has a qualifying disability; (2) #t he is being denied the benefits of services, programs, or
activities for which the public ¢ity is responsible, or is othgise discriminated against by the
public entity; and (3) that such discrimaition is by reason ¢ifis disability.” Frame 575 F.3d at
435;Culvahouse679 F. Supp. 2d at 937. In the face of the County’s motion for summary
judgment, Mr. Hummel must “come forward wighridence that would reasonably permit the
finder of fact to find in [his] favor on a material questiomfodrowskj 712 F.3d at 1167. If he
does not “then the coumustenter summary judgment against hinhd: (citing Waldridge v.

Am. Hoechst Corp24 F.3d 918, 920 (7th Cir. 1994) (emphasis in original).

Here, the only things the Court knowsoait Mr. Hummel’s experiences in the
Courthouse are that he engaged ne-day bench trial and thwd is disabled. He offers no
evidence in support of a claim thHa was denied the benefits of the court’s service or in any
way discriminated against dag the course of the triaNotably, Mr. Hummel offers no
affidavit or other evidence of hole was personally affected by any claimed barriers within the
South Bend Courthouse or Judge Reagan’s amurtr In essence, he asks the Court to
extrapolate that because some disabled litigaght suffer difficulties or discrimination, and
Mr. Hummel is disabled, he suffered difficultiesdiscrimination. This is insufficient to show
that Mr. Hummel personally suffered any discrimioator was denied the benefits of the court’s
services. Accordingly, summary judgmenGRANTED on Mr. Hummel's claim for past

damages against the County.
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A similar analysis warrants summary judgment on the claims for damages by Ms.
Wright, Ms. Brandy-Comer, and Mr. Ramos. Whhe Court at least knwvs that Mr. Hummel
engaged in a one-day bench trial, no evidence éas bffered by the plaintiffs to show when, if
ever, plaintiffs entered the respige Courthouses at issu If they did enter the Courthouses, no
evidence is provided as to how thegre denied the benefits thfe court’s services or in any
way discriminated against during the courséhefproceedings. For this reason, summary
judgment iISGRANTED on their claims for past damages against the County, as well.

For the reasons stated above, the GgsmMotion for Summary Judgment is
GRANTED. [DE 160.] The claimsf Ms. Wright andVis. Brandy-Comer (both for prospective
relief and damages) and the claims of Mr. Hummel and Mr. Ramos (damages only) are
unsupported by evidence by which a reasonginjecould find in their favor; accordingly,
summary judgment IGRANTED in favor of the County on those claims. All other pending
claims against the County deéSMISSED WITHOUT PREJUDICE for lack of standing.

D. Plaintiffs’ Cross-Motion for Partial Summary Judgment

In addition to the motions filed by the Ciéynd the County, the plaintiffs filed a cross-

motion for partial summary judgmentheir cross-motion asks the court to:

issue a declaratory judgmemtchpermanent injunction against
defendants reflecting that:

1. The county installed accessible restrooms in the main
Courthouse approximately & and one-half years after
plaintiffs filed this case.

2. Since the filing of this lawst the county has adopted a policy
that should there be aniusation where gerson with a
disability encountered a problernhen participating in a trial
conducted in one of the oldeourtrooms, that upon request
that trial could be moved to one of the two ADA-compliant
courtrooms located within the St. Joseph Superior Court
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system, one located in the basement of the main building, and
the other located in the adjacent 1855 Courthouse.

[DE 166 at 1.] The County notes that the pldimtappear to be bringg the cross-motion in an
attempt to position themselves as a prevailingypéot the purpose of a later request for fees.
[DE 176 at 5.] The plaintiffs makdear that they do, in fact, intd to request fees, regardless of
the ruling on this motion. [DE 178 at 8-12.] Obvigust this point, any future request for fees
is not currently before thisairt and the plaintiffs’ cross-moith must be analyzed on its own
merit, notwithstanding any other future motive for its having beenffiled.

The plaintiffs’ requests for declaratory judgment can be summarily dismissed because the
plaintiffs have no remaining underlyir¢pims, following the rulings aboveSee, e.g., Gibbs v.
Ocwen Loan Servicing, LL®lo. 3:14-CV-1153, 2014 WL 4414809, at *9 (N.D. Tex. Sept. 5,
2014) (“declaratory judgment are forms of reliefsed on underlying claims. Because the Court
concludes that none of Plaintifftdaims can withstand dismissalthts time, Plaintiff's request
for declaratory relief cannot survive and shoulditsnissed with prejude.” (citation omitted)).
Accordingly, the CourDENIES both requests to enter a d@eltory judgment and permanent
injunction.

Alternatively, even if the glintiffs had any remaining underlying claims, the Court would
determine that the requested declaratory judgnestgappropriate onehcurrent record. With
respect to the restrooms, thes no dispute that the Courttil in fact irstall accessible
restrooms in the South Bend Courthou8egpermanent injunction to force the County to keep
the restrooms there would only be cognizableaf@ourt determined it is likely that the County

will revert to a position without handicap accessirestrooms in the South Bend Courthouse.

¥ The Court notes that an unstated implication in both of the questions on whichnkigptsek declaratory
judgment and permanent injunction is that the actions wkea ia response to this lawsuHowever, there is no
evidence offered by plaintiffs to substantiate that implication.
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There is, however, a “rebuttable prestimpthat the objectionable behavior wilbt
recur” in a case where the “defendant isaprivate citizen bua government actor.Chi.

United Indus., Ltd. v. City of Chicagé45 F.3d 940, 947 (7th Cir. 2006) (emphasis in original).
This is demanded by the notion of comitg. (“Comity, moreover—the respect politessethat
one government owes another, and thusttieafederal government owes state and local
governments—requires us to give some credentteeteolemn undertakingd local officials.”);
see also Magnuson v. Hickory HjlB33 F.2d 562, 565 (7th Cir. 1991) (“When the defendants
are public officials, however, we place greaterlsioctheir acts of sel€orrection, so long as
they appear genuine.”).

Plaintiffs argue that the camgction of the restrooms is nah act to which this Court
owes deference. They argue that the Cobhat/never admitted having violated the ADA and
that it has resisted attemptsgi@ace into the record of this @a letter regarding its plan to
construct the restroomgDE 167 at 10-11.]

However, the Court does find that the Coustyonstruction of the accessible restrooms
is an act to which governmental deferencevied. Obviously it would be illogical for the
County to spend additional funds to revert wisatow an accessible resbm to an inaccessible
restroom. So the real question is whetheiGQbanty will continue to llow disabled citizens
access to that accessible restn, instead of revertingtio its prior use as a restroom for
courthouse security personnel. efl@ounty has indicated no such mtten to revert the restroom
from public access and without any evidence to tmdrary it would be speculative at best to
conclude otherwise. In light of the defecerthis Court owes to the County as a local

government, the Court takestlCounty at its word.
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Regarding the supposed policy regardimg transfer of ca&s to ADA accessible
courtrooms, the plaintiffs have the burden of lelsthing that the policy in fact exists. However,
they argue both sides of the ques. They ask the Court to find that “the county has adopted a
policy that should there be anyustion where a person with adbility encountered a problem
when participating in a trial conducted in ondlgd older courtrooms, that upon request that trial
could be moved to one of the two ADA-compliant courtrooms located within the St. Joseph
Superior Court system.” [DE 157 at 11.] Howewve the very next pagraph, the plaintiffs
guestion the very existenoéthat policy. [ld. at 12 (“Plaintiffsherefore infer that the policy is
an informal one followed by at least two, andgible more, Superior Qa judges in their
assigned cases.”).] Moreover, there are despas to when this policy came into being.

While Plaintiffs request a findg that there is such a policy and that it came into being
since the filing of this lawsuit, there are geraudisputes regarding these questions, precluding
partial summary judgment on this point. €fé is no evidence as to when the policy was
adopted. Moreover, to the extent plaintiffs isnptherwise, there is absolutely no evidence to
suggest that the policy was adopted in resptm#igis lawsuit. Finally, as noted above,
consideration of this alledepolicy was not relevant ieciding the County’s motion for
summary judgment.

IV. Conclusion

For the reasons stated abatbes County’s Motion to Strike Plaintiffs’ Cross-Motion for
Partial Summary JudgmentENIED [DE 172], the City’s Motbn for Summary Judgment as
to Plaintiffs’ Supplemental Complaint GRANTED [DE 158], the County’s Motion for
Summary Judgment SRANTED [DE 160], and the plaintiffaCross-Motion for Partial

Summary Judgment BENIED [DE 166].
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The Clerk iSDIRECTED to enter judgment in favor ofie County against plaintiffs
Crystal Wright (both claims for damages qrdspective relief), Karen Brandy-Comer (both
claims for damages and prospective religfgphen Hummel (claim for damages only), and
Michael Ramos (claim for damages only). All remaining claim®OasMISSED WITHOUT
PREJUDICE for lack of standing.

SOORDERED.

ENTERED: September 29, 2014

/s/ JON E. DEGUILIO

Judge
United States District Court
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