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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

AUTO-OWNERS INSURANCE )
COMPANY, )
)
Plaintiff, )
)
V. ) Cause No. 3:10-CV-018-JD-CAN
)
NANCY J. SHIRK and )
DONALD M. SHIRK, )
)
Defendants. )
NANCY J. SHIRK and )
DONALD M. SHIRK, )
)
Counter-Claim Plaintiffs, )
)
V. )
)
AUTO-OWNERS INSURANCE )
COMPANY, )
)
Counter-Claim Defendant. )

MEMORANDUM OPINION AND ORDER

Now before the Court is Plaintiff Aut®wners Insurance Company’s Motion for Summary
Judgment [DE 51] against Defendants Nancy aaddld Shirk. For the reasons below, the Court
denies the motion with respect to both Auto-Owners’ claim for breach of the insurance policy and
the Shirks’ counterclaim for tortious breach of the duty of good faith dealing.

I. BACKGROUND
This action involves a Complaint for Declaratory Judgment filed by Auto-Owners Insurance

Company to determine whether the insured’s settlement with the other party involved in the
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accidentwithout the insurer’s consent, bars undesiesl motorist coverage under an automobile
policy.

Auto-Owners issued an automobile insurandepto Nancy J. Shirk and Donald M. Shirk
with effective dates of coverage fronugust 11, 2005 to February 11, 2006. DE 53-4. The Policy
contained uninsured/underinsured motorist coverage with limits of $250,000 per person and
$500,000 per accident, and medical payments covebdfy®3-4 at 7. The Policy also contained
standard provisions preserving At@avners’ right to recover paymemmade to the insured if the
insured has a right to recover damages, DE 53-4 at 42, and requiring its written consent for
settlements, DE 53-4 at 13, as well as a sulbi@myarovision allowing Auto-Owners to match any
settlement offer from an underinsured motoristtake a right of subrogation against that motorist.

DE 53-4 at 16.

On November 25, 2005, Donald Shirk was driving the Shirks’ 1997 Oldsmobile northbound
on Highley Road in Mesa, Arizona with his wife Nancy as a passenger. DE 53-2 at 4. Alfredo
Castano was driving his automobile southbound on Highley Road and turned left in front of the
Shirks’ vehicle, causing a collisioid. As a result of the accident, Nancy Shirk was physically
injured and the 1997 Oldsmobile was seriously damaged. DE 53-3, No. 19.

Castano was insured under an automobile insurance policy issued by Farmers Insurance
CompanySeeDE 53-3, No. 2, 3. His policy has bodihjury liability limits of $30,000. DE 53-3,

No. 2. On May 7, 2006, Nancy Shirk notified StaaygEll, an agent of Auto-Owners, that she
intended to contact Farmers in order to make a bodily injury liability claim. DE 53-5 at 5. Nancy
Shirk spoke with Edgell agaion February 8, 2007, and informbdr that she was considering

hiring an attorney to repsent her in the mattdd. On September 18, 2007, Nancy Shirk notified



Edgell that she was currently negotiating vidlrmers regarding the bodily injury claild. Finally,
on November 2, 2007, Nancy Shirk informed Edgell Fatmers had offered to settle the claim for
$30,0001d. She further explained that she believed this was the liability limit of Castano’s policy
but that, at the time, she didt intend to accept the offéd. On November 16, 2007, Nancy Shirk
accepted the $30,000 settlement offer from Farmers and executed a Release in Full of All Claims
and Rightsld. at 6; DE 53-3, No. 3. The Shirks did mdittain Auto-Owners’ consent to settle their
claim with Farmers or Castano prior to accepting the settlement. DE 53-2 at 6—7; 53-3, No. 12.

On November 19, 2007, the Shirks, by counsédymed Auto-Owners that they had settled
their claim with Castano and Farmers Inseeand provided notice of a claim for underinsured
motorist benefits under their policy with Auto-Owners. DE 53-5 at 4. The Shirks tendered their
formal demand for the full limits of underinsuredtorist benefits coverage under the Auto-Owners
policy on April 30, 20091d.

On January 13, 2010, Auto-Owners filed this Complaint for Declaratory Judgment in the
United States District Court, Northern District of IndiaSaeDE 1. In response, the Shirks filed
a Complaint in Maricopa County, Arizon&eeDE 53-6. Ultimately, the Arizona Lawsuit was
removed to federal court in Arizona and then transfl to the Northern Distt of Indiana, where
it was dismissed without prejudicBeeDE 53-7, 53-8. Auto-Owners filed an Amended Complaint
for Declaratory Judgment on July 22, 208@eDE 24, and the Shirks answered and filed their
Counter-Claim in this action on August 17, 20%@eDE 26. Auto-Owners filed this motion for
summary judgment on July 13, 20B2eDE 51.

[I. STANDARD OF REVIEW

On summary judgment, the burden is on tlevimg party to demonstrate that there “is no



genuine dispute as to any material fact andrtbeant is entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a). That means that the Coustmanstrue all facts in the light most favorable
to the nonmoving party, making every legitimate iafece and resolving every doubt in its favor.
Kerriv. Bd. Of Trustees of Purdue Uni#58 F.3d 620, 628 (7th Cir. 2006). A “material” fact is one
identified by the substantive law as affecting the outcome of theAsulerson v Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986). A “genuiissue” exists with respect to any such material fact, and
summary judgment is therefore inappropriate, wtiba evidence is such that a reasonable jury
could return a verdict for the non-moving partigl”On the other hand, where a factual record taken
as awhole couldotlead a rational trier of fact to firfdr the non-moving party, there is no genuine
issue for trialMatsushita Elec. Indus. Co. v. Zenith Radio Co#fF5 U.S. 574, 587 (1986) (citing
Bank of Ariz. v. Cities Servs. C891 U.S. 253, 289 (1968)). Summary judgment is not a tool to
decide legitimately contested issues, and it matybe granted unless no reasonable jury could
decide in favor of the nonmoving part¢elotex Corp. v. Catretd77 U.S. 317, 322 (1986).

In determinin¢whethe a genuincissue¢ of materia fact exists this Court mus construiall
facts in the light most favorable to the noowimg party, as well as draw all reasonable and
justifiable inference in heifavor. Andersol, 477U.S al255;Kingv. PreferrecTechnicaGrp., 166
F.3c 887 89C (7th Cir. 1999) But the non-movin¢ party canrot simply rest on the allegations or
denial:containetin its pleadings It mus preser sufficieni evidencito show the existenc of each
elemen of its cascon which it will bea the burder attrial. Celote: Corp.v. Catret, 477U.S 317,

322-323 (1986)Robin v. Espo Eng’g Cor, 200 F.3d 1081, 1088 (7th Cir. 20.)0)



[ll. DISCUSSION
A. There is a genuine disputef material fact regarding whether Nancy Shirk reasonably

relied on Auto-Owner’s silence regarding the requirement to seek consent prior to a

settlement.

Under Indiana law, an insured has a general ehuibecome familiar with the contents of an
insurance policy Nat'| Mut. Ins. Co. v. Curtis367 N.E.2d 631, 635 (Ind. Ct. App. 2007). However,
“courts are not inclined to countenance the playing of games by insurance companies leading to
policy defenses, and are prone to require a comodmyng to its insured’s attention any provision
with which compliance is requiredWestfield Nat. Insur. Co. v. Nakd3 N.E.2d 1126, 1131-32
(Ind. Ct. App. 2012). Indeed, “certain exceptitmshe duty placed upon the insured to acquaint
itself with the policy do exist.Medtech Corp. v. Indiana Ins. G&55 N.E.2d 844, 850 (Ind. Ct.
App. 1990). For example, “reasonable reliance wpoagent’s representations can override an
insured’s duty to read his insurance polichd” Whether or not such reliance is reasonable is a
guestion of fact, though whether it is a matkfact is for the Court to determingee Wiggam v.
Associates Fin. Serv. of Ind., In677 N.E.2d 87, 90 (Ind. Ct. App. 1997).

When an insured settles a tort claim withoetithsurer’s consent, the insured breaches the
insurance policy’s provisions requiring protectmithe insured’s subrogation rights and forfeits
any claim for underinsured motorist benefits under the palieycinnati Ins. Co. v. Adkin®35
N.E.2d 190, 193 (Ind. Ct. App. 2010) (citimgte v. Secura Ins587 N.E.2d 665, 670 (Ind. 1992)).

However, it is “well settled that contractual prowiss of an insurance policy may be waived or that

the insurer may be estopped from asserting such provisiestfield Nat. Ins963 N.E.2d at

The parties agree that Indiana law applies to this case.
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1132. Although the concepts of “waiver” and “estdppee “technically distinct”, the terms are
often used interchangeably witbspect to insurance mattelié. “Mere silence or inaction on the
part of the insurer is not sufficient to constitaig@ress waiver”, but “[w]aiver may be implied from
the acts, omissions, or conduct of one of the parties to the contchdtbwever, estoppel or
implied waiver based upon an insurer’s silenaatigrally requires a showing of resulting prejudice
to the insured.1d.

Here, the Shirks do not dispute that their automobile insurance policy with Auto-Owners
contained provisions requiring that they obtaia tonsent of Auto-Ownsgtbefore releasing any
party from liability as a part of a settlement—haligh there is no suggestion that they knew of this
condition at the time they sgked. Nor do they dispute ddovember 16, 2007, Nancy Shirk
accepted a $30,000 settlement offer from Farmers awlited a Release in Full of All Claims and
Rights without obtaining the prior consent of tdtDwners. Moreover, they agree that under
Indiana, this would generally constitute a breach of the policy provision protecting the insurer’'s
subrogation rights. But the Shirks argue that ADterers should be estopped due to a failure to act
when it had knowledge of their settlement negotiations.

In Tate v. Secura Inghe plaintiff was seriously injureéd an auto accident and settled with
the tortfeasor’s insurance company fa golicy limits of $50,000. 587 N.E.2d at 667. During an
approximately four month period, the plaintiff' surer had actual knowledge that the plaintiff was
in settlement negotiationkl. at 671. However, at no time did the plaintiff's insurer object to the
plaintiff's settlement negotiations with the tortfedsansurer nor assert any right to consent to any
resulting settlementd. The plaintiff argued that the insungas estopped from claiming a breach

of the policy because of a failureitdorm plaintiff of the policy provisionld. at 670-71. The court



held that since it could not determine as a mattéaw whether the plaintiff reasonably relied on
the insurer’s silence to his detriment and questadmeaterial fact remaed, the insurer was not
entitled to summary judgment. at 672.

Auto-Owners argues th@iateshould not control becausetafo factual differences. First,
that Nancy Shirk had informed Auto-OwnersNovember 2, 2007 that she would not be accepting
the settlement offer. Second, that Auto-Ownersndichave notice that the Shirks intended to file
an underinsured motorist claim. Regarding the first argument, the undisputed evidence does indicate
that Nancy Shirk informed Auto-Owners via Stacy Edgell on November 2, 2007 that, at the time,
she did not intend to accept the settlement offer from Far®@eeBE 53-5 at 5. However, Auto-
Owners’ own evidence shows that it was aware that settlement negotiations were taking place
between Nancy Shirk and Farmers as early as September 18528DE.53-5 at 5. Further, Auto-
Owners was aware that Nancy Shirk was pursaibgdily injury liability claim against Farmers
as early as May 7, 2006, and it is no secret tlemettentual outcome of most such litigation is a
settlement agreemertbeeDE 53-5 at 5. Thus, Auto-Owners knew that Nancy Shirk was in
settlement negotiations with Farmers for atisasweeks—and likely much longer—yet failed to
protect its subrogation rights and bring the releyatity provisions to Nancy Shirk’s attention. It
is true thailatediffers from the case at hand because the insurkaténever told the insurer that
he did not intend to accept the settlement offer, but this difference has little, if any relevance: the
insurer’s in bothrateand this case had actual knowledge ssdtlement negotiations were taking
place for an extended period of time and failed to advise the insured of the relevant policy
requirements in order to protect their subragatights. 587 N.E.2d at 671. Moreover, even after

the Shirks informed Auto-Owners that theypiad to reject the settlement offer, there is no



evidence that they indicated that settlement tiaggons were ending for goobh fact, at that point
Auto-Owners was aware that Farmers had offénegolicy limits, making it more likely that the
Shirks would settle.

Regarding Auto-Owners’ second argument, it is true that Auto-Owners did not receive actual
notice of the Shirks’ intent to file a claimrfanderinsured motorist benefits until November 19,
2007, three days after the Shirksllsattled with Farmers InsuranS2eDE 53-5 at 4. But although
the court inTatedid consider the insurer’s notice of the insured’s intent to file an underinsured
motorist claim, 587 N.E.2d at 671, the importaattfin that case was that the insurer knew of
ongoingsettlement negotiatiorand did not inform the insured of the consequences of a settlement.
Id. Therefore,Tateremains instructive for this court.

Indiana courts are “prone to require a company to bring to its insured’s attention any
provision with which compliance is requiretNakoa, 963 N.E.2d at 1131-32. While “mere silence
or inaction on the part of an insuiie not sufficient to constitute axpresswvaiver,” estoppel or
implied waiver may apply as long as reliance results in prejutiade. 587 N.E.2d at 671. Here,
like in Tate genuine issues of fact exist relatingtoether Auto-Owner’s silence during settlement
negotiations between Nancy Shirk and Farmers, despite having actual knowledge that such
negotiations were taking place, operated toeagINancy Shirk, whether Nancy Shirk was entitled
to rely on Auto-Owner’s conduct as such, anethler Nancy Shirk suffered a consequent change
of position to her detrimentd. When construing the evidence and all inferences that reasonably can
be drawn from the evidence in thght most favorable to the Shirksation, 682 F.3d at 651, this
court cannot conclude that Auto-Owners is entitiegidgment as a matter of law, and thus must

deny summary judgmentate 587 N.E.2d at 671.



B. There are genuine issues of material facegarding whether Auto-Owner’s decision not

to inform the Shirk’s of their obligations under the policy and decision to deny

coverage were made in bad faith.

The Indiana Supreme Court h@gognized a cause of action for the tortious breach of an
insurer’s implied duty to deal with its insured in good fdihe Ins. Co. v. Hickman By Smis22
N.E.2d 515, 519 (Ind. 1993). This duty of good faitid fair dealing includes the obligation to
refrain from:

(1) making an unfounded refusal to gaficy proceeds; (2) causing an unfounded

delay in making payment; (3) deceiving the insured; and (4) exercising any unfair

advantage to pressure an insured into settlement of his claim.

Id. “Afinding of bad faith requires evidenceastate of mind reflecting dishonest purpose,
moral obliquity, furtive design, or ill will. Allstate Ins. Co v. Field885 N.E.2d 728, 732 (Ind. Ct.
App. 2008) (quotind.umbermens Mut. Cas. Co. v. Com883 N.E.2d 692, 714 (Ind. Ct. App.
2007). Finding bad faith “inherently includes an edernof culpability” that must be satisfied by
“conscious wrongdoing.ld. Thus, “poor judgment or negégce do not amount to bad faitid'’
Further, there must be evidence of the insurer’s conscious wrongdoing; even an improper denial of
coverage, without more, is insufficient evidence for a showing of bad$mémcer v. Bridgewater
757 N.E.2d 208, 212 (Ind. Ct. App. 2001).

Here, there are two conceivable bases fordafaigh claim. The first, under the first prong
of Erie, is whether Auto-Owners had a rational bdeideny the Shirks’ claim even knowing that
the insurance adjustor did not inform them thay would lose any underinsured motorist coverage

unless Auto-Owners approved the settlement. ltistinat “a good faith dispute about . . . whether

the insured has a valid claim at all will not supiblg grounds for a recovery in tort for the breach



of the obligation to exercise good faitlhd! at 520. Indeed, “that insurance companies may, in good
faith, dispute claims, has long been the rule in IndiddaHowever, an insurer that denies liability
knowing there is no rational, principled basis for doing so has breached it&duty.

By now, the rule fronTatediscussed above—that an insurer may be estopped from denying
underinsured motorist coverage if, knowing thainssired is actively contemplating settlement, it
fails to inform its insured of the subrogatioequirements—is well-established in Indiana. As
discussed above, in this case there is evidence that Auto-Owners knew for some time that the Shirks
were negotiating with Farmer’s and, by early Nober 2007, that Farmer’s had made a definitive
settlement offer at the tortfeasor’s low policy limit of $30,000. It is also undisputed that Auto-
Owner’s agent did not inform Mrs. Shirk of her subrogation obligations under the policy and
undisputed that Shirk was otherwise unaware ®@btbligation to do so. For the reasons discussed
above, the Court is not convinced byta«Dwner’s attempt to distinguiskatein this case. True,
there will always be some room to argue thananred should have known the terms of the policy
and did not reasonably rely on the adjustor'snsée But taking all the facts in the light most
favorable to the Shirks and drawing all reasonaftilzences in their favor, a jury could conclude
that Auto-Owner’s knew, at the time it denied coverage, that the S$fasickselied on the agent to
explain what they needed to do, and therefore also knew that it was estopped from denying their
claim. If so, Auto-Owner’s dispute ovéates applicability is not in good faith.

The second plausible theory for the Shirk’'s bad faith claim is based on théthard
category, deception. M/ebster v. Pekin Ins. G&Z13 N.E.2d 932, 938 (Ind. Ct. App. 1999), the
plaintiff alleged that despite promising toydam $200,000 in underinsured motorist benefits, the

defendant later denied his claim because he htddswith the tortfeasoil he trial court granted
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summary judgment but the appellate court readréiolding that “because the deceiving of an
insured may support an action for breach of the duty to deal in good faith, a genuine issue of
material fact exists as to whether [the aeffent] deceitfully promised to pay Webster $200,000 in
underinsured motorist benefitdd. While there was concededly no affirmative misrepresentation
in this case, and the Court has not found precedent specifically approving a bad faith claim in the
context of an estoppel claim undetedue to silence in the face of an insured’s reliance, the Court
holds that no such affirmative act is necessary. A “deceptive act” in many legal contexts, simply
means “conduct that s likely to deceive a consuatting reasonably under similar circumstances.”
Black's Law Dictionary413 (7th ed. 1999). An affirmative deceitful promise is not required.
Therefore, the Court holds that sucklaim could fall under the deception prongkasfe, or a
reasonable extension from its non-exhaustive ¢istsad faith acts. 622 N.E.2d at 519 (“We need
not determine the precise extent of [the duty of good faith] today.”).

Here, construing all facts and making all wazable inferences in favor of the Shirkisition,
682 F.3d at 651, the jury could finthat Auto-Owner’s agent knew that the Shirks were unaware
that their settlement required approval or the cgueerces of failing to seek approval; that she knew
that they were relying on the insurer to exptair responsibilities to them; that she knew that they
were reasonably likely to settle for less value tthenharm they suffered; and that she knew that
such a settlement, without approval, would ¢betm underinsured motorist benefits under their
policy. Further, the only explanation the defendaifiérs for the failure to disclose the policy
requirements is that the insurance adjustor hatutyto inform the Shirks what was contained in
the policy. As discussed above, however, it is well established that Indiana courts do not

countenance an insurer’s reliance on conditions pret#urit did not brindo the attention of its
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insured. Under these facts and circumstances, a jury could conclude that Auto-Owner’s agent
intended to andlid deceive the Shirks tim unnecessarily giving up their underinsured motorist
benefits.
V. CONCLUSION
For the foregoing reasons, the CAMBNIES the Plaintiff’'s Motion for Summary Judgment
[DE 51].
SO ORDERED.

ENTERED:__March 5, 2013

/s/ JON E. DEGUILIO
Judge
United States District Court
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