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United States District Court
Northern District of Indiana
Hammond Division

LAURIE THOMPSON
Plaintiff,
V. Case No.: 3:10-CV-60 JvB

MICHAEL J. ASTRUE,

— e N N N

Commissioner of Social Security,

N—r

Defendant.

~

OPINION AND ORDER

Laurie Thompson applied for disability bdite on February 16, 2006, alleging disability
because of her multiple sclerosis (“MS”), herniated lumbar disc, neurogenic bladder, and related
symptoms. (R. at 12, 14, 71.) Thompson’s daeitesured was March 31, 2006. (R. at 13.) At
the state level, her claim was deniediatiy on July 7, 2006, and upon reconsideration on
November 6, 2006. (R. at 12.) Thereafter, Tpeon requested a hearing in front of an
Administrative Law Judge (“ALJ").1¢l.) After Thompson filed a timely request for
reconsideration, the Appeals Council deniedeeyithus, the ALJ’s decision became final. (DE
14 at 1.)

The ALJ determined that Thompson is not died because: (a) she could perform her past
relevant work as a customer service represemtas she preformed tjab, and alternatively (b)
through her date last insured, stoaild perform jobs that existéa significant numbers in the
national economy. (R. at 21-22.) In this agdpEhompson argues: the ALJ erroneously
discounted the opinion of her treating physiciBr. Paula Toth-Russell; the ALJ gave

Thompson’s testimony too littieredibility; and the ALJ oveoloked obvious conflicts in the
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testimony of the Vocational Expert (“VE"|DE 14 at 19-24.) Because the ALJ failed to
recontact Thompson’s treating gian—despite identifying sekad ambiguities in Dr. Toth-
Russell's submissions—the Coudncludes that substantialiéence does not support the ALJ’s

decision. Therefore, theoQrt vacates and remands this case to the Agency.

A. Facts

Born April 4, 1970, Thompson was diagnosed with MS following the birth of her son in
1999. (R. at 17, 68.) Since 1990, Thompson has&ds an X-ray technician, an X-ray
technician and office managercastomer service representative, and an administrative assistant.
(R. at 72—73.) Thompson was terminated Eabr 1, 2002, when her employer reorganized and
her local office closed. (R. at 72.) Althoughdmpson volunteers at her son’s school, she has
not engaged in any substantial gainful agifiom February 2, 2002, through her date last
insured. (R. at 14, 138.)

At step two, the ALJ concluded that Thpson has the following severe impairments:
multiple sclerosis, degenerative disc diseasé, neurogenic bladder. (R. at 14.) Thompson
states that she has extreme fatigue and lacks energy, she rdosirlievery day, she has
difficulty walking, and she needs help withildrcare. (R. at 17.Jhe ALJ agreed that
Thompson’s medically determinable impairméfisuld reasonably be gected to cause the
alleged symptoms."d.)

When evaluating Thompson’s mental impairnsethie ALJ determined that “considered
singly and in combination, [these impairmentsj]djot cause more than minimal limitation in
the claimant’s ability to perfon basic mental work activitiesd [are], therefore, not severe

impairments.” (R. at 14.) To support this corsdtun, the ALJ evaluated the four broad functional



areas set out in section 12.00C of the hwf Impairments for mental disorders and
Thompson’s responses about her abilitfutaction in each. (R. at 15-16.) The ALJ also
examined the medical report of Dr. Utz, thatstagency’s psychologist. (R. at 15, 263—66.) Dr.
Utz estimated Thompson’s GAF score at' 7B. at 15.) Because Dr. Utz’s report was consistent
with the medical evidence thughout the record, the ALJit significant weight.I¢.)

At step three, the ALJ concluded tAd@ompson does not have an impairment or
combination of impairments that meet or metlycaqual the Agency’s Listing of Impairments.
(R. at 16.) This was because the record lacksdfindings by a treatg or examining physician,
or the results of any diagnostic oraging test, to support such a findinigl. Through
Thompson’s date last insured, the ALJ foundr&tained the residuélinctional capacity to
“perform sedentary work as defined in 20FRC&04.1567(a)” with the following limitations: she
could “never climb ladders, ropes or scaffolcn occasionally climb ramps and stairs, balance,
stoop, kneel, crouch and crawl; masbid concentrated exposure to extreme cold and heat,
wetness, humidity and noise; and, must dwien moderate exposure to hazardsl.) (

Despite opining that Thompson’s impaimmt& could reasonably produce the alleged
symptoms, the ALJ concluded that Thompson'scdetion of “the intasity, persistence and
limiting effects of these symptoms prior to theedist insured” was ‘ot persuasive to the
extent the statements are not supported by thecaleatid other evidence oécord.” (R. at 17.)

In short, the medical record did not supporoiftpson’s allegations thaer impairments were
disabling before March 31, 2006d() The ALJ indicated that the medical record contradicted
Thompson’s testimony that she received annuasiafutreatments for her MS from the time of

her diagnosis until 20071d,) The record also revealed tAdiompson only met with Dr. Toth-

1 “GAF scores are helpful in determining a claimant’s level of functioning. They are a numerieasisiompof

the physician’s overall assessmenaaflaimant’s psychological, sadj and occupational limitationsMilliken v.
Astrue, No. 08-C-50144, slip op., 2009 WL 3764100, at *12 (N.D. lll. Nov. 9, 2009) (citation omitted).



Russell once or twice a year before her insuratistiapsed, and some of Claimant’s medical
records indicated her conditiovas stable. (R. at 17-18, 176—77, 179-80.)

The 2004 report of Thompson’s other physi¢iBr. Langheinrich, showed that she
responded well to epidural steroid injections #reltreatment “significantly helped with her
pain.” (R. at 18, 153-54.) The ALJ next discuste findings of Dr. Pai—Thompson’s pain
specialist who noted that she experienced goodrpaéf following steroid injections. (R. at 19.)
The record further shows Claimant visitedralogist, Dr. Delany, once in 2001 for her bladder
condition. (d.) Thompson did not see Dr. Delany again until May 11, 2004.©nly after her
MS flare up in February 2006 did Thpson again seek Dr. Delany’s calel Y On March 23,
2006, Dr. Delany recorded that Thompson hadoeen on any bladder medication in the six
months preceding her visit; however, as of that date, Dr. Delany did re-start her on
anticholinergic medication. (R. at 19, 211.)

Finally, in forming Thompson’s RFC, the ALJ evaluated the report of the Agency’s
consultative examiner, Dr. Inabnit. (R. at 19-Z0x.) Inabnit indicated that Thompson was in
physical therapy twice a week following hetrgary 2006 MS exacerbation. (R. at 19, 222.) He
also attested that Thompson had no limitatiartser range of motiorher gross motor skills
were intact, she could ambulatetlwaut her cane with a slowd purposeful gait, and she had a
grip strength that was normala#/5. (R. at 19, 233.) Dr. Inabooncluded that the IV steroid
treatment improved Thompson’s symptoms.ZB2—-23.) On the basis of the medical records
and evidence, the ALJ noted that Thompson’s February 2006 flare up seemed to be her only
significant exacerbation between the alleged otstt and the date last insured. (R. at 19-20.)

At step four, after examining the recoidhompson’s RFC, and questioning a VE, the ALJ

found that Thompson was capable of undertakinghst relevant work a& customer service



representative, as she perfodribe job. (R. at 21.) The VE discounted the remainder of
Thompson’s other past relevant work becausg #re categorized under the light exertional
level. (R. at 21, 429-430.) Notablygtictionary of Occupational @Tes lists customer service
representative as a light exertal job. (R. at 21.) However,dbALJ indicated that Claimant
performed her customer serviabjin a seated position answeyitelephone calls while using a
headset. (R. at 21, 413Jhompson indicated that this wapart time job for thirty hours a
week. (R. at 138.) Only thirty minutes of eagbrkday required her to walk; she remained
seated for the st of the day.I@.)

For the step five analysis, the ALJ posited a hypothetical questibie VE to determine if
there were any unskilled entryvid jobs for a person with Thgmon’s restrictions. (R. at 430.)
The VE responded that this hypothetical personctaudrk as a cashier, an appointment clerk, or
an office helper.1¢.) The VE opined that the use of a edno ambulate wouldot interfere with
the hypothetical individual’'s alify to do any of the previoysbs. (R. at 431.) The VE also
testified that, if the ALJ found Thompson to d@mpletely credible, her extreme fatigue
symptoms would limit her ability to perform any type of sedentary wadk. The ALJ
concluded that the VE's testimony was “congisteith the information contained in the
Dictionary of Occupational Titlésand demonstrated Thompson’sldp to successfully adjust

to other work in the rtaonal economy. (R. at 22—-23.)

B. Standard of Review
The Social Security Act authorizes judicialiew of final decisions made by the Social

Security Agency. 42 U.S.C. 8§ 405(g). Upon judicatiew, the court wilbnly consider whether

2 At her hearing, Claimant testified, “l was a customevise rep, so | would be sitting for long periods of time,

answering the phone. You have a headset and the call just comes in to you. You hear a little beep and then they're
on the line.” (R. at 413.)



the ALJ’s findings are supported by substdrdiadence and made under the correct legal
standardSee Lopez v. Barnhart, 336 F.3d 535, 539 (7th Cir. 2008ubstantial evidence means
“such relevant evidence as asenable mind might accept as adequate to support a conclusion.”
Consol. Edison Co. v. NLRB, 305 U.S. 197, 229 (1938). In issuing an opinion, the ALJ must, at
minimum, state an analysis of the evidenca seviewing court can make an accurate decision.
Scott v. Barnhart, 297 F.3d 589, 595 (7th Cir. 2002). Althoumi ALJ is not required to address
all the evidence, “the ALJ’s analysis must poevsome glimpse into the reasoning behind [the]
decision to deny benefitsZurawski v. Halter, 245 F.3d 881, 889 (7th Cir. 2001). The ALJ must
build an “accurate and logical bridge from thédewce to his conclusiaso that, as a reviewing
court, we may assess the validity of the agency’s ultimate findings and afford a claimant
meaningful judicial review.Young v. Barnhart, 362 F.3d 995, 1002 (7th Cir. 2004). In
determining whether the ALJ has satisfied thisden, the court wilhot re-weigh evidence or
make decisions of credibilitysee Boiles v. Barnhart, 395 F.3d 421, 425 (7th Cir. 2005).

If the ALJ commits an error of law, reversal‘required without rgard to the volume of
evidence in support of ¢hfactual findings.Binion ex rel. Binion v. Chater, 108 F.3d 780, 782
(7th Cir. 1997) (citation omitted). An ALJ commgach an error if he fails to comply with the

Agency’s regulations and rulingSee Prince v. Sullivan, 933 F.2d 598, 602 (7th Cir. 1991).

C. Disability Standard

To qualify for Disability Insurace Benefits a claimant must&slish that he or she suffers
from a disability under the terms of the SociatBay Act. A disability is an “inability to
engage in any substantial gainful activity bgson of any medically tlsminable physical or

mental impairment which can be expected tultein death or whichas lasted or can be



expected to last for a continuous period oflass than 12 months.” 42 U.S.C. § 423(d)(1)(A)
(2006). The Social Security Administration estalg a five step inquirio evaluate whether a
claimant qualifies for disability ben&d. A successful claimant must show:

(1) he is not presentlgmployed; (2) his impament is severe; (3)

his impairment is listed orgeial to a listing in 20 C.F.R. 8§ 404,

Subpart P, Appendix 1; (4) he it able to perform his past

relevant work; and (5) he is uma to perform any other work

within the national and local economy.
Scheck v. Barnhart, 357 F.3d 697, 699—700 (7th Cir. 2004). Afirenative answer leads either
to the next step or, on steps three and tve, finding that the claimant is disabl&drawski,
245 F.3d at 886. A negative answenay point other than steprée stops the inquiry and leads
to a finding that the claimant is not disabl&dl. The burden of proof lies with the claimant at

every step except the fifth, where it shifts to the Commissi@igford v. Apfel, 227 F.3d 863,

868 (7th Cir. 2000).

D. Discussion
(1) The ALJ Improperly Evaluated the Opinion of Dr. Toth-Russell

The ALJ has the responsibility to despla complete medical history. 20 C.F.R.
§ 404.1512(d) (2010). Under SSA regulations, opinfoor® a claimant's treating physicians are
entitled to special consideratidsee 20 C.F.R. § 404.1527(d)(2) (2010). If such an opinion is
well-supported by medically acceptable cliniaat laboratory diagnostiechniques and not
inconsistent with other substantial evidencéhim case record, the ALJ must give it controlling
weight. SSR 96-8mee Apfel, 227 F.3d at 870. Even if the ALJ finds that a treating source
opinion does not meet the standard for contrigliveight, he may not simply reject it. SSR 96-

2p. Rather, he must determine the weight @ gihe opinion by considering various factors,



including the length, nature andtent of the treatment relationship; the degree to which the
opinion is supported by the evidentae consistency of the opiniavith the record as a whole;
and whether the doctor is a special&e 20 C.F.R. § 404.1527(d) (2010). “In many cases, a
treating source’s medical opinionliAbe entitled to the greatestight and should be adopted,
even if it does not meet the test for contrilweight.” SSR 96-2p. Regardless of the weight the
ALJ elects to give the treaty source opinion, he must alyga‘give good reasons” for his
decision. 20 C.F.R. § 404.1527(d)(2) (2010). “[Ijm=ocases the ALJ may be required to re-
contact the treating source if treport contains insufficient information for the ALJ to determine
whether the claimant is disabledlomv. Barnhart, 363 F. Supp. 2d 1041, 1059 (E.D. Wis.
2005) (citing 20 C.F.R. 8§ 404.1512(e); SSR 96-5p).

Here, the ALJ improperly disregarded hisightion to “seek additional evidence or

clarification from [Claimant’'smedical source when the report . . . contains a conflict or
ambiguity that must be resolved” or lacill the necessaryformation. (R. at 20)see 20 C.F.R.
§ 404.1512(e)(1) (2010); SSR-96-5p (“For treating soutbesrules also requ that we make
every reasonable effort to recontact such soudmredarification when they provide opinions on
issues reserved to the Commissioaed the bases for such opiniars not clear to us.”). Dr.
Toth-Russell’s letter indicateddhClaimant’s ailments causerhmin and paresthesias in her
limbs, limit her ability to walk, occasionally causer to fall, and fatiguker. (R. at 271.) Dr.
Toth-Russell further noted that these symptaraee limiting to the point where Claimant cannot
sustain an eight-hour work dagcacannot perform tasks that reguany degree of standing or
repetitive motion. (R. at 20, 271.)

The ALJ concluded that Dr. Toth-Russell's opimiwas not entitled to controlling weight for

several reasons; howevérese reasons are deficient. @R20.) First, the ALJ opined:



It is difficult to determine the exaperiod of time covered by Dr. Russell's

opinion that the claimant cannot worklftime. Clearly, it does not cover the

entire period of treatment since Dr. Ruksaid that she has treated the claimant

since 1998, but the evidence shows thatdlaimant worked full time in 1998 and

1999 based on the claimant’sttesony and her earnings record.
(Id.) Next, the ALJ criticized the letter becaus@as not written until February 2007, nearly
eleven months after Claimgs date last insuredld.) The ALJ also noted that the letter did not
discuss how Claimant’s condition vaened as time progressed, uplurdr date last insured, nor
did it mention how frequently Claiant's MS symptoms arisdd()

The fact that the ALJ indicated it was “diffittio determine the exact period of time covered
by Dr. Russell's opinion” reveals the presencamfmbiguity that the ALJ was required to
resolve.See 20 C.F.R. § 404.1512(e)(1) (2010). The timefeathe letter covers is especially
important, as the record shows Claimant sufferedrious, five week long MS flare-up from
February to March 2006—mere weeks beforeif&ured status lapsed. (R. at 14, 18); SSR 96-
2p. Likewise, the ALJ made no effort to recacettDr. Toth-Russell texplain the ambiguity
surrounding the frequency and severityCtdimant’s MS flare-ups. (R. at 2Gge Barnett v.
Barnhart, 381 F.3d 664, 669 (7th Cir. 2004) (holding that the ALJ should have contacted the
plaintiff's doctor and asked fdmore detail regarding the frequericof plaintiff's seizures).

Had the ALJ done so, Dr. Toth-Russell could hesadily clarified bothssues. (R. at 20, 271);
see SSR 96-2p (“Also, in some instances, addidlbdevelopment required by a case . . . may
provide the requisite support fotr@ating source’s medical opinitimat at first appeared to be
lacking . ...")*

Last, the ALJ attempted to accommodate Dr. FRttssell’s opinion “that the claimant could

not retain a position that requitrstanding . . . by reducing thairhant's exertional level from

3 SSR 96-2p continues: “In such instances, the treatinge’s medical opinion will become controlling if, after

such development, the opinion meets the test for controlling weight.”



the light exertional level determined by ttate agency physicians (Exhibit 13F) to the
sedentary exertional level.” (Rt 20.) However, after examig Exhibit 13F, the Court notes

that the state physicians did rimtd that the Claimant was calple of working in a light

exertional category; rather, more akin to Doth-Russell, the state report concludes that
Claimant can only work at a sedentary leyBl at 242.) The state doe indicated Claimant

may only stand two hours in an eight hour woskdad may only sit for six hours in an eight
hour workday. I(d.) As discussed in SSR 83-10, theserigsbns on the Claimant qualify her for
only sedentary workSee SSR 83-10. Thus, the ALJ’s failure to develop the treating physician’s
opinion, coupled with the ALJ’s improper euation of the state phigsan’s assessment,

demonstrate that the ALJ's RFC analysisot supported by substantial evidence.

(2) The ALJ Improperly Evaluated the Credibility of Claimant’s Testimony

An ALJ’s credibility finding is entitledo “considerable deference” and will only be
overturned if patently wronderry v. Astrue, 580 F.3d 471, 477 (7th Cir. 2009) (citation
omitted). “This deferential standard acknowledtles the reviewing court does not have the
opportunity to hear and seeatmesses, as the ALJ doe€odnley v. Astrue, 692 F. Supp. 2d 1004,
1008 (C.D. Ill. 2010) (citingims v. Barnhart, 442 F.3d 536, 537—38 (7th Cir. 2006)). The ALJ
must consider the claimant’svig of pain, medication, treatmelaily activities,and limitations
and must justify the credibility findingitih specific reasonsupported by the recordillano v.
Astrue, 556 F.3d 558, 562 (7th Cir. 2009); 20 C.F.R. § 404.1529(c) (28303SR 96-7p. An
ALJ may find that an individual’s statemeiie “credible to a c&in degree.” SSR 96-7p.

Again, the ALJ found Claimant’s impairmentsutd “reasonably be expected to cause the

alleged symptoms.” (R. at 17.) However, the Aliiher noted that the Claimant’s statements

10



“concerning the intensity, persistence and limiting effects of theses symptoms prior to the date
last insured are not persuasi because they were not supported by the medical or other
evidence within the record.d)) In support of thi€onclusion, the ALJ evaluated: (a) Claimant’s
need for help around the household with choreshanébility to drive; (bthe exacerbations of
Claimant’'s MS symptoms arttbw long they last; (c) Clainmé's medication and medical
treatment, including the factalrecord failed to support thedhant’s testimony she received
annual infusion treatments for her MS from 1992@07; (d) Claimant’s need to lay down, walk
with a cane, her ability to deal with her blursrasion, and her ability tself-catheterize; and (e)
other factors such as how frequently Claimasited her doctorsral those physicians’ notes
documenting Claimant’s varioewsnditions. (R. at 17-20.) Howaveas discussed above, the
ALJ failed to resolve crucial ambiguities—aigbities closely linked to the intensity,
persistence, and limiting effeat$ Claimant’s symptoms—in thetter from Claimant’s treating
physician. The Court concludes thiais error affected the enticgedibility analysis. On remand,
the ALJ shall conduct a new creditjildetermination for the Claimant after clarifying Dr. Toth-
Russell’'s opinionSee Washington v. Astrue, No. 09-CV-4484, 2010 WL 3516114, at *16 (N.D.
lll. Sept. 1, 2010) (ordering a new credibilityadysis after concluding that the ALJ improperly

assessed the plaintiff’'s temony about his symptoms).

(3) The ALJ Overlooked Obvious Conflictsin the Testimony of the VE

“SSR 00-4p requires an ALJ who takegitasny from a vocational expert about the
requirements of a particular job to determivieether that testimony onsistent with the
Dictionary of Occupational TitlesProchaska v. Barnhart, 454 F.3d 731, 735 (7th Cir. 2006);

SSR 00-4p. This duty “extends beyond merelyragkine VE whether his testimony is consistent

11



with the DOT.”Overman v. Astrue, 546 F.3d 456, 463 (7th Cir. 2008). Indeed, SSR 00-4p
imposes an additional duty on the ALJ to elicieasonable explanation fratime VE if there is

an apparent unresolved confloxttween the VE's statements and the DOT. SSR 00-4p. An ALJ
“must resolve this conflict before relying on ME['s] . . . evidence to support a determination
or decision that the individlias or is not disabled.I'd. The validity of a VE’s testimony depends
on whether the ALJ accurately descdlbe claimant’s condition to hingee Barrett v.

Barnhart, 355 F.3d 1065, 1067 (7th Cir. 2004).

Claimant argues that the ALB#ep five analysis was flawdadr two reasons: (a) when asked
about unskilled entry-level jobs for a hypotlkatiperson with Claimant’s limitations, the VE
responded by suggesting an appointmesrkgbosition (DOT 237.367-010)—a semi-skilled
job—despite the fact that the VE did not disciiestransferability of Claimant’s skills; and (b)
the VE stated such an individual could beoffice helper (DOT 239.36R14), a job categorized
in the light exertional category, si@te the fact the ALJ limited @imant to sedentary work only.
(DE 14 at 23)sece also (R. at 430.) As the Court has alreatbtermined that the Claimant's RFC
was improperly composed, a fresh analysis of tlan@int’s ability to engage in jobs that exist
in significant numbers in the national economy is warranted. The ALJ will likely need to ask
new hypothetical questions covering the new litiotss, if any, that Claimant is found to have.
See Gorman v. Astrue, No. 5:08-cv-0251, 2009 WL 4884469, at *11 (N.D.N.Y. Dec. 10, 2009)
(“[T]he RFC was necessarily flawed becauserafrs in the ALJ's application of the treating
physician rule . . . . Thus, the hypothetical gitethe VE is also necessarily flawed.”).
Similarly, the Court notes thas reasoning applies to the AlsXlawed step four hypothetical
guestions and the VE’s opinionathClaimant could still perfon her past relevant work. On

remand, the ALJ should revisit his reliance omYE’s testimony based on any changes to

12



Claimant’s RFC and, if necesgaobtain updated VE testimon$ee Young, 362 F.3d at 1004—
05 (noting that when an RFCdeficient, the hypothetical questis an ALJ poses to a VE are
generally deficient as well; accordingly, the ALJ@clusion that a claimant can adjust to other
work in the national or regional economy is likewise invalMytinez v. Astrue, No. 2:09-CV-
62-PRC, 2009 WL 4611415, at *16 (N.D. Indov. 30, 2009) (“Because the Court has
determined that Plaintiff's RF@ust be reconsidered, the Cowill also remand for the ALJ to

repose the hypothetical, takingcaunt of all of Plaintiff'dimitations, to the VE.”).

E. Conclusion
The Court VACATES and REMANDS this case bagkhe ALJ for further consideration as
stated in this Opinion and Order.

SO ORDERED on January 13, 2011.

S/ Joseph S. Van Bokkelen
JOSEPH S. VAN BOKKELEN
UNITED STATES DISTRICT JUDGE
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