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STATE OF INDIANA ) IN THE ST. JOSEPH CIRCUIT/SUPERIOR COURT
)8S:
COUNTY OF ST. JOSEPH )

ROBERT FIRTH ) - p
FAN ACTION, Inc. ) ! { Ea
BLUE AND GOLD.COM ) fp 2 .
) § .
Plaintiffs, ) % sy, iy
) 2 S‘f"r#@’_
\ _
YAHOO! Inc. dba: RIVALS.COM )
TIM PRISTER, )
JACK FREEMAN, )
PETE SAMPSON, )
SHANNON TERRY, )
BOBBY BURTON, )
)
Defendants. )
VERIFIED COMPLAINT AT LAW FOR FRAUD, INTERFERENCE WITH A
CONTRACT, CONVERSION, DECEPTIVE BUSINESS PRACTICES, AND CIVIL
RACKETERING

Plaintiffs, Robert Firth, Fan Action, Inc., and Blue and Gold.com, by their undersigned
counsel for their cause of action against the above identified Defendants alleges:
FACTS
1. Atall times relevant to this suit Fan Action, Inc., and BLUE AND GOLD.COM,
also known as BlueandGoldIlustrated.com, BGI, GoBlueGold.com plus dozens
of other domains and trademarks were owned by Mr. Robert Firth at all times

relevant to this action. .

2. The plaintiff’s websites, GoBlueandgold.com, 1* two year contract and 2™ 2 year

contract were hosted by Rivals.com between 2001 and 2005.
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10.

11

There were two 2 year contracts for the service.

BlueandGold.com’s pay premium websites began in 1996-1997 and Rivals began
in 2001,

In 2001 at the beginning of the first 2 year contract with Rivals Blueandgold.com
had approximately 2700 paid premium members. In 1% 2 year contract BGI
allowed to keep 100% of both BGI paid premium sites operational plus received
between 55-70% of Rivals hosted GoBlueand Gold.

The Rivals.,com ND website had approximately 70-200 paid premium members.
The BGI owned web domain “Goblueandgold.com” was hosted by Rivals and
then stolen.

In the 2™ two year contract Blueandgold.com received 57% of gross income from
Rivals, Blue and Gold no longer had the right to continue to operate their other
paid premium sites, “NDRecruiting.com” “InsideND.com™ and
“Instantlrish.com"”.
During the first 2 year contract it was discovered that Rivals.com was taking
$500.00 per month from money owed to Blueandgold.com and using that money
to pay Tim Prister $500.00 per month to write for Rivals.com on their site,
This action put Prister in violation of his non-compete contract with Fan Action
Inc. Rivals.com was acting in concert with Prister by stealing the money from
Fan Action to pay Prister.
The second 2 year contract for Rivals.com to host Blueandgold.com began in

August 2003,
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12. By 2004 at the latest, BGI webmaster, Jack Freeman, began switching

13,

14

15.

domain names owned by BGI out of Fan Action’s list of names and into other
names ot entities under his control or Rivals.com's control,
ie:"Goblueandgold.com”, etc. Rivals later listed many of these as being owned
and some copywrited by them including “Irishillustrated.com™ and
“GoBlueandGold.com™ taken out by Freeman in March 2004 along with
“Fightinglrishlilustrated.com™ while under contract with Fan Action.

There were a number of other domain names co-opted by Freeman for use by
Rivals.com.

In 2003, just after Blue and Gold.com had agreed to its 2nd two year contract to
be hosted by Rivals, Prister quit with no notice and attemptcd to get Lou Somogyi
to quit and walk out with him. When he failed to get Somogyi to quit with him
Prister returned to work at Blue and Gold a few days later and was rehired as an
independent contractor.

In May 2005 Jack Freeman quit with no notice, while under contract with BGI,
and went to work for Rivals.com effectively leaving BGI with no website or
webmaster. Pcte Sampson, a writer for BGI, quit with no notice and went to
work for Rivals the day after Freeman. Between May and August 2005 Matt
Cashore, a longtime freelance photographer for BGI, quit and went to work for
Rivals. Steve Hare, a freelance recruiting writer for BGI, also quit and went to
work for Rivals. Tim Prister, a 22 year BGI veteran writer and former BGI editor,

signed a contract with Rivals while still under contract with BGI before BGI's
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16.

17.

coniract with Rivals expired August 19, 2005

Between January 2005 and August 2005 at the latest, Jack Freeman along with
Pete Sampson, Tim Prister and Rival’s CEO Shannon Terry and his assistant,
Bobby Burton began the process of misdirecting Fan Action trademarked names
and cherry picking BGI owned web domains to point to Rival’s newly named ND
website, “Irishlllustrated.com™ so that scores of search engines directed to
“Blueandgold.com”, “Blue and Gold Illustrated”, “BGL.RIVALS.COM”,
“GoBlueandGold.com”, etc. would point to Rival’s ND site so that they would be
misdirected when the switch was flipped at Midnight on August 19®, 2005, Prister
was passed off as the founder of Blue and Gold. BGI was used virtually
everywhere on search engines pointing to Rivals.com. Since 1983 Blue and Gold
Illustrated has been universally recognized throughout the Notre Dame Nation as
BGI. Trademarked phrases such as “America’s Foremost Authority on Fighting
Irish Football”, BGI’s annual magazine * "Fighting Irish Football Preview” all
were wrapped around Irish [Hustrated in such a way to make it appear as if Blue
and Gold Nlustrated had become Irish Illustrated.

In addition to the five BGI employees that were hired by Rivals known offers
were made to BGI employees; Dave Follett (Director of Merchandise Sales), Lou
Somogyi (20+ year BGI writer and well known throughout the country), Tony
Rice (former ND All American and QB of NI)’s 1988 National Champions; BGI
employee) and Bob Chmiel (Former Assistant ND Coach and recruiting co-

ordinator under Lou Holtz).
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18. BGI never received its share of deferred liability cash after the split whiie still
under contract. Based on 4200 premium subscribers deferred liability would have
been approximately $250-271K before interest for the past few years.

19. The cost BGI had to pay to hire new employees and build a completely new
website to compete with a site that belonged to BGI to begin with ranged between
$400K to $500K.

20. The representations were made by defendant with the intent to defraud and
deceive plaintiffs and with the intent to induce plaintiff to act in the manner herein
alleged. And at the time defendant made the promises to plaintiffs, defendant had
no intention of performing them. Once they had a signed contract with Prister
their plan to become a “new” BlueandGold.com was in full gear.

21, Plaintiffs, at the time these representations were made by defendant and at the
time plaintiffs took the actions herein alleged, was ignorant of the falsity of
defendant's representations and believed them to be true. Plaintiffs’ were ignorant
of defendant's secret intention and plaintiffs could not, in the exercise of
reasonable diligence, have discovered defendant’s secret intention.

22, Plaintiff's reliance on defendant's representations was justified because of the
written agreement.

23. As a proximate result of defendant's fraud and deceit and the facts herein alleged,
plaintiffs have been damaged in the sum of $25,000,000.00.

24. In doing the acts herein alleged, defendant acted with oppression, fraud, and

malice, and plaintiff is entitled to punitive damages in the sum of $75,000,000.00.
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WHEREFORE, Plaintiffs by their counsel, Doug A. Bernacchi, pray for judgment

against defendant as follows:
1. For general damages in the sum of $25,000,000.00;

2. For punitive damages in the sum of $10,000,000.00;
3. For costs of suit incurred herein; and

4, For such other and further relief as the court may deem proper.

By:

N

Doug Allen Bernacchi, MBA/ID
Attorney for the Plaintiffs

215 West Eighth Street

P.O. Box 289

Michigan City, IN 46361-0289
Attorney Number 15472-46
(219) 879-2889

COUNT I- MISAPPROPRIATION OF ATRADE SECRET
AS TO ALL DEFENDANTS

25.  Plaintiffs re-gllege and incorporate herein by reference the allegations

contained in paragraphs 1 through 24,

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs, by their attorney, Doug A. Bernacchi, prays that:

A. Defendants, their officers, agents, servants, employees, licensees, attorney,



case 3:10-cv-00075-PPS-CAN document 1 filed 02/04/10 page 7 of 77

related companies and all other persons acting for, with, by, through or under them, and each of
them, be enjoined and restrained preliminarily during the pendency of this action and
permanently thereafter, from using the copyrighted trademarks, web domain and common law
trademarks and copyrights that belonged to Mr. Robert Firth and Fan Action, Inc.

B.  The Court orders the Defendants to pay to Plaintiffs $20 million for all
damages suffered by the Plaintiffs and all profits gained by the Defendants by reason of the
infringing acts complained of herein, together with pre-judgment and post-judgment interest;

C. The Court trebles the damages awarded to the Plaintiffs;

D.  The Court award Plaintiffs its attorney fees and costs incurred in this
action: and

E. The Court award Plaintiffs such other and further relief as the Court deems
just and proper under the circumnstances.

COUNT II — UNFAIR COMPETITION
ASTO ALL DEFENDANTS
26.  Plaintiffs re-allege and incorporate herein by reference the allegations >

contained in paragraphs | through 25.

PRAYER FOR RELIEF
WHEREFORE, Plaintiffs, by their attorney, Doug A. Bernacchi, prays that:
A. Defendants, their officers, agents, servants, employees, licensees, atiomey,
related cornpanies and all other persons acting for, with, by, through or under them, and each of
them, be enjoined and restrained preliminarily during the pendency of this action and

permanently thereafter, from using the copyrighted trademarks, web domain and common law
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trademarks and copyrights that belonged to Mr. Robert Firth and Fan Action, Inc.

B. The Court orders the Defendants to pay to Plaintiffs $20 million for all
damages suffered by the Plaintiffs and all profits gained by the Defendants by reason of the
infringing acts complained of herein, together with pre-judgment and post-judgment interest;

C. The Court trebles the damages awarded to the Plaintiffs;

D. The Court award Plaintiffs its attorney fees and costs incurred in this
action: and

E. Defendants, their officers, agents, servants, employees, licensees, attorney,
related companies and all other persons acting for, with, by, through or nnder them, and each of
them, be enjoined and restrained preliminarily during the pendency of this action and
permanently thereafier, from using the copyrighted trademarks, web domain and common Jaw

trademarks and copyrights that belonged to Mr. Robert Firth and Fan Action, Inc.

COUNT M - BREACH OF CONTRACT
27.  Plaintiffs re-allege and incorporate herein by reference the allegations
contained in paragraphs 1 through 26.
PRAYER FOR RELIEF
WHEREFORE, Plaintiffs, by their attorney, Doug A. Bernacchi, prays that:

A. Defendants, their officers, agents, servants, employees, licensees, attorney,
related companies and ail other persons acting for, with, by, through or under them, and each of
them, be enjoined and restrained preliminarily during the pendency of this action and

permanently thereafter, from using the copyrighted trademarks, web domain and common law
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trademarks and copyrights that belonged to Mr. Robert Firth and Fan Action, Inc.

B. The Court orders the Defendants to pay to Plaintiffs $20 million for all
damages suffered by the Plaintiffs and all profits gained by the Defendants by reason of the
infringing acts complained of herein, together with pre-judgment and post-judgment interest;

C. The Court trebles the damages awarded to the Plaintiffs;

D. The Court award Plaintiffs its attomey fees and costs incurred in this
action: and

E. The Court award Plaintiffs such other and further relief as the Court deems
just and proper under the circumstances each of them, be enjoined and restrained preliminarily
during the pendency of this action and permanently thereafter, from using the copyrighted

technology belong to Mr. Robert Firth and Fan Action, Inc.

COUNT IV - UNJUST ENRICHMENT
ASTO ALL DEFENDANTS

28,  Piaintiffs re-allege incorporate herein by reference the allegations
contained in paragraphs 1 through 27.
PRAYER FOR RELIEF
WHEREFORE, Plaintiffs, by their attorney, Doug A. Bernacchi, prays that:

A. Defendants, their officers, agents, servants, employees, licensees, attorney,
related companies and all other persons acting for, with, by, through or under them, and each of
them, be enjoined and restrained preliminarily during the pendency of this action and
permanently thereafter, from using the copyrighted trademarks, web domain and common law

trademarks and copyrights that belonged to Mr. Robert Firth and Fan Action, Inc.
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B. The Court orders the Defendants to pay to Plaintiffs $20 million for all
damages suffered by the Plaintiffs and all profits gained by the Defendants by reason of the
infringing acts complained of herein, together with pre-judgment and post-judgment interest;

C. The Court trebles the damages awarded to the Plaintiffs;

D. The Court award Plaintiffs its attorney fees and costs incurred in this
action: and

E. The Court award Plaintiffs such other and further relief as the Court deems

just and proper under the circumstances.

COUNT V- CONVERSION
29.  Plaintiffs re-allege and incorporate herein by reference the allegations

contained in paragraphs 1 through 28.

30.  During TIM PRISTER, JACK FREEMAN, PETE SAMPSON, where
employed by Mr. Robert Firth, and SHANNON TERRY, and BOBBY
BURTON whetre under contract to Mr. Robert Firth, without authorization
from Mr. Robert Firth, knowingly and intentionally exerted unauthorized
control over the plaintiffs proprietary intellectual property and the
technology Mr. Firth developed and their conduct was undertaken in
violation of Indiana Code § 35-43-4-2.

31.  Thereafter TIM PRISTER, JACK FREEMAN, PETE SAMPSON,
SHANNON TERRY, and BOBBY BURTON's, wrongful misappropriated

Plaintiffs proprietary, unique, intellectual property and technology

10
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developed and associated with Robert Firth's and Fan Action, Inc.,
websites.

32.  Atthe time of their conversion Plaintiffs’ business had a value in excess of
$6 million.

33. TIM PRISTER, JACK FREEMAN, PETE SAMPSON, SHANNON
TERRY, and BOBBY BURTON knowingly and intentionally converted
or withheld the Plaintiffs intellectual property for their own use in defiance

of the Plaintiffs rights.

PRAYER FOR RELIEF
WHEREFORE, Plaintiffs, by their attomey, Doug A. Bernacchi, prays that:

A. Defendants, their officers, agents, servants, employees, licensees, attorney,
related companies and all other persons acting for, with, by, through or under them, and each of
them, be enjoined and restrained preliminarily during the pendency of this action and
permanently thereafter, from using the copyrighted trademarks, web domain and common law
trademarks and copyrights that belonged to Mr. Robert Firth and Fan Action, Inc.

B. The Court orders the Defendants to pay to Plaintiffs $20 million for all
damages suffered by the Plaintiffs and all profits gained by the Defendants by reason of the
infringing acts complained of hereiﬁ, together with pre-judgment and post-judgment interest;

C. The Court trebles the damages awarded to the Plaintiffs;

D.  The Court award Plaintiffs its attorney fees and costs incurred in this

action: and

11
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E.

The Court award Plaintiffs such other and further relief as the Court deems

just and proper under the circumstances.

each of them, be enjoined and restrained preliminarily during the pendency of this action and

permanently thereafter, from using the copyrighted technology belong to Mr. Robert Firth and

Fan Action, Inc.

COUNT VI- INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

34.

35,

36.

37.

AS TO ALL DEFENDANTS
Plaintiffs re-allege and incorporate herein by reference the allegations
contained in paragraphs 1 through 33.
The conduct of the defendants, their managers, and defendants other
employees as alleged herein above constitutes extreme and outrageous
conduct, which was intended to cause severe emotional distress to the
Plaintiff.
The conduct of the defendants, their managers, and defendants other
employees alleged above were committed while they were acting as agents
for defendants and in the scope of and during the course of their
employment.
The defendants acted with a} knowledge that severe cmotional distress to
plaintiff Robert Firth was substantially certain to result and b) with
reckless indifference to the likelihood that severe emotional distress to

plaintiff Robert Firth would result from its actions.

12
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38.  Defendants had sufficient knowledge of the material facts and
circumstances regarding the actions of the defendants.

39.  The conduct on behalf of the Defendants’ as alleged above did in fact
cause severe emotional disiress to the Plaintiff Robert Firth. Plaintiff
Robert Firth has suffered lasting emotional harm and trauma, bills,

expenses, attorney fees, and costs.

PRAYER FOR RELIEF
WHEREFORE, the Plaintiff prays for judgment for the following relief:

A Compensatory damages for, pain and suffering and loss of enjoyment of
life, for present and future expenses reasonably necessary for the plaintiff”s treatment for
psychological manifestation of mental anguish;

B. Costs and attorney fees,

C. Bad faith and punitive damages to the extent allowed; and

D. Such other and further relief as may be deemed appropriate.

COUNT VII- DISCLOSURE OF TRADE SECRETS

40.  Plaintiff re-alleges incorporates herein by reference the allegations
contained in paragraphs 1 through 39.
PRAYER FOR RELIEF
WHEREFORE, Plaintiffs, by their attorney, Doug A. Bernacchi, prays that;
A. Defendants, their officers, agents, servants, employees, licensees, attorney,

related companies and all other persons acting for, with, by, through or under them, and each of

13
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them, be enjoined and restrained preliminarily during the pendency of this action and
permanently thereafter, from using the copyrighted trademarks, web domain and common law
trademarks and copyrights that belonged to Mr. Robert Firth and Fan Action, Inc.

B. The Court orders the Defendants to pay to Plaintiffs $20 million for all
damages suffered by the Plaintiffs and all profits gained by the Defendants by reason of the
infringing acts complained of herein, together with pre-judgment and post-judgment interest;

C. The Couri trebles the damages awarded to the Plaintiffs;

D. The Court award Plaintiffs its attorney fees and costs incurred in this
action: and

E. The Court award Plaintiffs such other and further relief as the Court deems
just and proper under the circumstances each of them, be enjoined and restrained preliminarily
during the pendency of this action and permanently thereafter, from using the copyrighted

technology belong to Mr. Robert Firth and Fan Action, Inc.

COUNT VI - MALICTIOUS INTERFERENCE WITH EMPLOYMENT CONTRACT
AS TO DEFENDANTS PRISTER AND FREEMAN

41.  Plaintiffs re-allege and incorporate herein by reference the allegations
contained in paragraphs 1 through 40,
PRAYER FOR RELIEF
WHEREFORE, Plaintiffs, by their attorney, Doug A. Bernacchi, prays that:
A. Defendants, their officers, agents, servants, employees, licensees, attorney,

related companies and all other persons acting for, with, by, through or under them, and each of

14
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them, be enjoined and restrained preliminarily during the pendency of this action and
permanently thereafter, from using the copyrighted trademarks, web domain and common law
trademarks and copyrights that belonged to Mr. Robert Firth and Fan Action, Inc.

B. The Court orders the Defendants to pay to Plaintiffs $20 million for all
damages suffered by the Plaintiffs and all profits gained by the Defendants by reason of the
infringing acts complained of herein, together with pre-judgment and post-judgment interest;

C. The Court trebles the damages awarded to the Plaintiffs;

D. The Court award Plaintiffs its attorney fees and costs incurred in this
action: and

E. The Court award Plaintiffs such other and further relief as the Court deems
just and proper under the circumstances each of them, be enjoined and restrained preliminarily
during the pendency of this action and permanently thereatter, from using the copyrighted

technology belong to Mr, Robert Firth and Fan Action, Inc.

COUNT VIIII - WRONGFUL APPROPRIATION OF CUSTOMER LIST
AS TO ALL DEFENDANTS

42.  Plaintiff re-alleges incorporates herein by reference the allegations

contained in paragraphs 1 through 41.

PRAYER FOR RELIEF
WHEREFORE, Plaintiffs, by their attomey, Doug A, Bernacchi, prays that:
A. Defendants, their officers, agents, servants, employees, licensees, attorney,

related companies and all other persons acting for, with, by, through or under them, and each of

15
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them, be enjoined and restrained preliminarily during the pendency of this action and
permanently thereafier, from using the copyrighted trademarks, web domain and common law l
trademarks and copyrights that belonged to Mr. Rabert Firth and Fan Action, Inc.
B. The Court orders the Defendants to pay to Plaintiffs $20 million for all
damages suffered by the Plaintiffs and all profits gained by the Defendants by reason of the
infringing acts complained of herein, together with pre-judgment and post-judgment interest;
C. The Court trebles the damages awarded to the Plaintiffs;
D. The Court award Plaintiffs its attorney fees and costs incurred in this
action: and
E. The Court award Plaintiffs such other and further relief as the Court deems
just and proper under the circumstances each of them, be enjoined and restrained preliminarily
during the pendency of this action and permanently thereafter, from using the copyrighted

technology belong to Mr. Robert Firth and Fan Action, Inc.

COUNT X- FEDERAL R.I.C.O.
AS TO ALL DEFENDANTS

Plaintiffs re-allege and incorporate herein by reference the allegations contained in
paragraphs | through 42. This is a complex civil action for RICO remedies authorized by the ‘
federal statutes at 18 U.S.C. 1961 et seq.; for declaratory and injunctive relief; for actual,
consequential and exemplary damages; and for all other relief which this honorable Superior
Court deems just and proper under all circumstances which have occasioned this COMPLAINT
AT LAW See 18 U.S.C. §§ 1964(a} and (c) (“Civil RICO™).

The primary caunse of this action is a criminal enterprise engaged in a pattern of

I
F
16 |
|
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racketeering activity across State lines, and a conspiracy to engage in racketeering activity
involving numerous RICO predicate acts during the past calendar year.

The predicate acts alleged here cluster around use of United States electronic wire
systems (internet, telephone, and emails} to breach a contract, engage in copyright infringement,
misappropriation of a trade secret, tortuous interference with a contract, unjust enrichment,
unfair competition,negligent misrepresentation, actual and constructive fraud. Other RICO
predicate acts, although appearing to be isolated events, were actually part of the overall
conspiracy and pattern of racketeering activity alleged herein, e.g. wire fraud. See 18 U.S.C. §§
1341 and 1344, respectively.

The primary objective of the racketeering enterprise has been to inflict severe and
sustained economic hardship upon Plaintiffs with the intent of stealing, usurping, impairing,
obstructing, preventing and discouraging Plaintiffs from utilizing the technologies they
developed for their profit,

This honorable Superior Court has original jurisdiction pursuant to the civil RICO

remedies at 18 1J.S.C. 1964, and the holdings of the U.S. Supreme Court in Tegfflin v. Levitt, 493

U.S. 455 Acquisition and Maintenance of an Interest in and Control of an Enterprise Engaged in
a Pattern of Racketeering Activity: 18 U.S.C. §§ 1961(5), 1962(b). N

Plaintiffs now re-allege each and every allegation as set forth tiibove, and hereby
incorporate same by reference, as if all were set forth fully herein. Substance prevails over form.
At various times and plages partially enumerated in Plaintiffs complaint, all Defendants did
acquire and/or maintain, directly or indirectly, an interest in or control of & RICQ enterprise of

individuals who were associated in fact and who did engage in, and whose activities did affect,

17
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interstate commerce, all in violation of 18 U.8.C. §§ 1961(4), (5), (9), and 1962(b). From 2003
A.D., and ongoing, all Defendanis did cooperate jointly and severally in the commission of two
(2) or more of the RICO predicate acts that are itemized in the RICO laws at 18 U.S8.C. §§
1961(1)(A) and (B), and did so in violation of the RICO law at 18 U.S.C. 1962(b) (Prohibited
activities). Plaintiffs further alleges that all Defendants did commit two (2) or more of the
offenses itemized above in @ manner which they calculated and premeditated intentionally to
threaten continuity, i.e. & continuing threat of their respective racketeering activities, also in
violation of the RICO law at 18 U.S.C. 1962(b) supra.

Pursuant to the original Statutes at Large, the RICO laws itemized above are to be
liberally construed by this honorable Court. Conduct and Participation in a RICO Enterprise
through a Pattern of Racketeering Activity: 18 U.S.C. §§ 1961(5), 1962(c). Plaintiffs now re-
allege each and every allegation as set forth above, and hereby incorporates same by reference,
as if all were set forth fully herein. Substance prevails over form.

At various times and places partially enumerated in Plaintiffs complaint, all Defendants
did associate with a RICO enferprise of individuals who were associated in fact and who
engaged in, and whose activities did affect, interstate commerce.

Likewise, all Defendants did conduct and/or participate, either directly or indirectly, in
the conduct of the affairs of said RICO enterprise through a pattern of racketeering activity, all
in violation of 18 U.S.C. §§ 1961(4), (5), (9), and 1962(c).

From 2003, 4.D., and ongoing, all Defendants did cooperate jointly and severally in the
commission of two (2) or more of the RICO predicate acts that are itemized in the RICO laws at

18 U.S.C. §§ 1961(1)(A) and (B), and did so in violation of the RICQO law at 18 U.8.C. 1962(c)

18
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(Prohibited activities).

Plaintiffs further allege that all Defendants did commit two (2) or more of the offenses
itemized above in a manner which they calculated and premeditated intentionally to threaten
continuity, i.e. a continuing threat of their respective racketeering activities, also in violation of
the RICO law at 18 U.S.C. 1962(c) supra.

Pursuant to 84 Stat, 947, Sec. 904, Oct. 15, 1970, the RICO laws itemized above are to be
liberally construed by this honorable Court. Conspiracy to Engage in a Pattern of Racketeering
Activity: 18 U.S,C. §§ 1961(5), 1962(d).

Plaintiffs now re-allege each and every allegation as set forth above, and hereby
incorporates same by reference, as if all were set forth fully herein. Substance prevails over
form. At various times and places partially enumerated in Plaintiffs complaint, all Defendants did
conspire to acquire and maintain an interest in a RICO enterprise engaged in a pattern of
racketeering activity, in violation of 18 U.S.C. §§ 1962(b) and (d).

At various times and places partially enumerated in Plaintiffs complaint, all Defendants
did also conspire to conduct and participate in said RICO enterprise through a pattern of
racketeering activity, in violatior of 18 U.S.C. §§ 1962(c) and (d). See also 18 U.S.C. §§
1961(4), (5) and (9).

From 2003, and is ongoing, all Defendants did cooperate jointly and severally in the
commission of two (2) or more of the predicate acts that are itemized at 18 U.S.C. §§ 1961(1)(A)
and (B), in violation of 18 UJ.8.C. 1962(d).

PRAYER FOR RELIEF

Wherefore , pursuant 1o the statutes at 18 U.S.C. 1964(a) and (c), Plaintiffs requests

19




case 3:10-cv-00075-PPS-CAN document 1 filed 02/04/10 page 20 of 77

judgment against all named Defendants as follows:

1, That this Court liberally construe the RICO laws and thereby find that all Defendants, both
jointly and severally, have acquired and maintained, both directly and indirectly, an interest in
and/or control of a RICO enterprise of persons and of other individuals who were associated in
fact, all of whom engaged in, and whose activities did affect, interstate end foreign commerce in
violation of 18 U.S.C. 1962(b) (Prohibited activities).

2. That all Defendants and all their employees, agents, servants and all other persons in active
concert or in participation with them, be enjoined temporarily during pendency of this action,
and permarentiy thereafter, from acquiring or maintaining, whether directly or indirectly, any
interest in or control of any RICO enterprise of persons, or of other individuals associated in
fact, who are engaged in, or whose activities do affect, interstate or foreign commerce,

3, That all Defendants and all of their employees, agents, servants and all other persons in
active concert or in participation with them, be enjoined temporarily during pendency of this
action, and permanent]y thereafier, from committing any more predicate acts in furtherance of
the RICO enterprise elleged in the Complaint at Law,

4, That all Defendants be required to account for all gains, profits, and advantages derived from
their several acts of racketeering activity in violation of 18 U.S.C, 1962(b) and from all other
violation(s) of applicable State and federal law(s).

5. That judgment be entered for Plaintiffs and against all Defendants for Plaintiffs actual
damages, and for any gains, profits, or advantagcs attributable to all violations of 18 U.S.C,
1962(b), according to the best available proof.

6. That all Defendants pay to Plaintiffs treble (triple) damages, under authority of 18 U.S.C,
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1964(c), for any gains, profits, or advantages attributable to all violations of 18 U.S.C. 1962(b),
according to the best available proof.

7. That all Defendants pay to Plaintiffs all damages sustained by Plaintiff in consequence of
Defendants’ several violations of 18 U.8.C. 1962(b), according to the best available proof.

8. That all Defendants pay to Plaintiffs their costs of the lawsuit incurred herein including, but
not limited to, all necessary research, all non-judicial enforcement and all reasonable counsel’s
fees.

9. That all damages caused by all Defendants, and all gains, profits, and advantages derived by
all Defendants, from their several acts of racketeering in violation of 18 U.8.C. 1962(b) and from
all other violation(s) of applicable State and federal law(s), be deemed to be held in constructive
trust, legally foreign with respect to the federal zone [sic], for the benefit of Plaintiffs, Mr. Robert
Firth’s heirs and assignees.

10, That Plaintiffs have such other and further relief as this Court deems just and proper, under

" the circumstances of this action.

DEMAND FOR JURY TRIAL

Plaintiffs hereby demands trial by jury of this action.

By:

N —
Doug Allen Bernacchi, MBA/JD
Attorney for the Plaintiffs
215 West Eighth Street
P.O. Box 289
Michigan City, IN 46361-0289

Attorney Number 15472-46
(219) 879-2889
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VERIFICATION

1, Robert Firth, was the principle owner of FAN ACTION, Inc., and BLUE AND
GOLD.COM in the above-entitled action. I have read the foregoing and know the contents
thereof, The same is true of my own knowledge, except as to those matters which are therein

22
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Robert Firth
From: “Tim Prister” <tprister@blueandgold.com>
To: <bfith@blueandgold.com>
Sent: Tuesday, June 28, 2005 11:24 AM
Subject: contract offer

June 28, 2005

Bob,

After consulting with my attorney and financial advisor, I have decided to
reject the offer you made last week.

As an independent contractor, my offer to continue writing for Blue & -
Gold Illustrated still stands. 1 will write four stories per issue, including
Extra Point and Timeout, for $3,500 per month, beginning July 1, 2005.
Additionally, as an independent contractor, 1 will be free to write for
media outlets of my choice.

I really want to continue our relationship, Bob, and believe that both of
us benefit by an affiliation with one another. If, however, you do not
choose to purchase my services for Blue & Gold Illustrated, I am
prepared to wait out the length of the current non-compete, which
expires on June 30, 2006.

Thank you for your consideration of these terms. I hope to continue my
relationship with your publication.

Tim Prister

6/28/2005
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Bob Firth
From: Michelle Hamilton [michelle@blueandgold.com]
Sent: Wednesday, March 01, 2006 1:48 PM
To: Trybula, Peter G.'
Cc: 'Robert Firth'

Subject: Rivals problem
Importance: High
Peter,

It has come io our attention that our name is being used in conjunction with the rivals domain to direct
users to the rivals website. The address is bgi.rivals.com. Bob would iike a letter drafted asking them to
cease and desist. Is this something that you can get on ASAP? The email is below.

Also, did the website irishbiueandgold.com ever respond to the letter that was sent?
Let me know if you have any questions,
Michelle

Michelle Det.ee Hamilton
Director of Operations

Fan Action, inc.

1605 N. Home Strest
Mishawaka, IN 46545
(574)255-9800
michelle@blueandgold.com

---=0rlginal Message--—--

From: Patrick Crumb [mailto: pcrumb@scout.com]
Sent: Tuesday, February 28, 2006 2:04 AM

To; JCFirth@qdl.com

Subject: Blue and Gold

John.

Hope al} is well with you and Bob.,

I wanted to give you a heads up on a couple of things | noticed, Just in case you and Bob were not aware.

Were you aware that If you type in "bgi.rivals.com” (your old Rivals network subdomaln} It gets redirected
to Rivals ND site? They did the same thing to some other publishers who moved to our network. In those
instances, | sent a little C&D regarding the use of the publishers trademark in a redirect to their competing
site and they complied by removing it. Out of curlousity, | tried something else that we have had to
whack Rivals on in the past. f you go on google and type in "blue and gold illustrated”, the top seach
result is your site, but the second llsting is the Rivals ND site. Again, this has happened to us previously -
they inbed the former publisher brand/trademark in the search/site registration for their competing site
such that users searching for the brand by name get a search result that includes the listing for their site,
Just thought | would point those two things out.

As an aslde, the new Blue & Gold site looks great. You guys were right about Charlie W. Tyrone is
settled in at UW and, well, the jury remains out until he is given a fair chance to recruit his own guys.
Thank God we have a decent basketball team.

Hope Quality's move to private company status is all you hoped It would be, We of course are now part
of & large public company, with some attendant changes to how we operate. Funny how things work out.

11/16/2009
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Regards,
Patrick

Patrick Crumb

Scout Media, Inc.

2003 Western Avenue, Suite 700
Seatile WA 988121

(206) 448-8906

pcrumb(@scout.com

11/16/2009
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August 19, 2005

Welcome to Irishlllustrated.com

et S AT T R EL e ST ebm B e 1 YT Gl g by # A B s £ b e Y et

Pete Sampson & Jack Freeman =g

Frisniliuztratad.com Saft EMAILSTCRY  PRINT STORY

Welcome to Irishlllustrated.com.

Whemr-you-togged on to the Rivals.com network today you probably noticed something
le different about your favorite Notre Dame news website. After a four-year
partnership with Blue & Gold Illustrated, Rivals.com has decided to hire three of the
magaziness staffers to cover the Notre Dame football program, basketbali program and
recruiting exclusively for you, the web subscriber. Irishlliustrated.com is here to do
one thing and one thing only - deliver as the best Notre Dame news source on the
Internet. And with the Rivals.com subscription that you aiready have, you get it all.

Whether It's giving you breaking news from practice,
comprehensive video coverage of Irish workouts, highlights of
Notre Dame's top recruiting targets or a great place to discuss
| Aretrish with other edtucated and enthusliastic ND fans in the

= Four Horsemen Loung'ekwe’“re here to give Irish fans what they
;| want, the_complete-N6tre Dame stary.

If you've been reading the site the past few weeks, you've
already gotten a taste of what Irishlllustrated.com will be
bringing you. Editor Pete Sampson has been on top of Notre
Dame fall camp with multiple practice reperts each day.
Webmaster Jack Freeman has been there too with video
highlights of Notre Dame's practices and video interview with
=i ol : Charlie Weis and the players. Finally, Pete and Steve Hare
The new 11 era begins  have been covering Notre Dame's recrulting efforts like no one
today « ;

eise, breaking news on the commitments of Demetrius Jones

and Raeshon McNeil all in the past week.

55l 2 ia

In the coming weeks and month Irishlllustrated.com will expand [ts staff to include Jaff
Jeffers, the dean of Fighting Irish sports, sports anchor and WNDU and host of the
Notre Dame coach's show with Charlie Weis.

Come this spring, we'll be adding another writer that we believe you'll think is second-
to-none when it comes to teliing the story of Notre Dame's football program,

ou can telf, we're committed to bringing you the best Netre Dame source for

football, basketball and recruiting news. Rivals.com is already the industry leader in
online college sports and in conjunction with the Irishlllustrated.com staff we'll

http://notredame.rivals.com/content.asp?CID=444873

HOME -« HEADLINES - MESSAGE BLARDS FLGOTAALL - DASKETSALL RECRUITING
2t

¥YOUR £

The Four H
Messgge By

8/15/2005
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inshillustrated.com - Yelcome to Inishlilustrated.com Page 2 of 2

continue to be the largest Notre Dame site on the Internet,

We may have changed our name, but our commitment to bringing you the best in
Notre Dame news remains the same,

Go Irish!

Rivals.com: About Us | Advertise with Us | FAQ/Help i

Site-specific editorial/phetas Capyrighs 2002-2005 TrishIHustrated.com. Al rights reserved. This website is an unafficial and indepen:
source of news ang informaticn not affiliated with any schog! or ream.

Prvacy Policy | Terms of Service | Copyright Infringement

http://motredame.rivals.com/content,asp?CID=444873 8/19/2005
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August 17,2005

YIA CERTIFIED MAH.,

RETURN RECEIPT REQUESTED
FIRST SS MAITL

Tim Prister
[need address)

Re:  Fan Action, Inc.
Dcar Mr. Prister:

This law firm represents Fan Action, Inc. We understand your relationship as an independent
contractor with Fan Action has recently terminated and understand that you have told Fan Action
that you have signed a "contract” with Rivals.com. We are writing to remind you of your
continuing legal obligations under the Independent Contractor Agreement between you and Fan
Actjon dated August 30, 2004 {the “Agreement”), a copy of which is enclosed for your
reference.

In the Agreement, you agreed to be bound by certain covenants for a period of 15 months
following the termination of your relationship with Fan Action. Specifically, you agreed, among
ofher things, not to

own an interest in, operate, join, control or participate in, or be
connected as an officer, cmployee, agent, independent contractor,
partner, shareholder, or principal of or in any corporation,
parinership, proprietorship, firm association, or other entity,
developing, soliciting orders for, selling, distributing, or otherwise
marketing products, goods and/or services which directly, or
indirectly, compete with the Corporation's Business. The
Contractor acknowledges that, in view of the scope of the
Corporation’s Business, the arca in which the Contractor shall be
precluded from competing is both reasonable and reasonsbly
required for the protection of the Corporation.

Section 2B(i). Additionally, you agreed not to "divert or take away, or attempt to divert or take
away . . . any of the customers of the Corporation.” 4. at 2B(iv). | Formateed; Font: 8 pt ]
| Debeted: BODBO) 41500341 ]

D BRI A o
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Ahmet Mehmedov -2- August 17, 2005

By your own admission, you are currently employed by Rivals.com, & direct competitor of Fan
Action, Moreover, Fan Action recent]y learned that you have been writing, without our
knowledge, for various Indiana newspapers about the University of Notre Dame. Additionally,
we know that as of August 15, 2005 you were extensively questioning Coach Weis of the
University of Notre Dame after evening practice. Such conduct by you plainly viclates your
contractual obligations under the Agreement.

Fan Action demands that you immediately cease and desist from further violations of your
Agreement. Fan Action further demands that you comply fully with all of your continuing lega!
obligations under the Agreement. In particular, your employment with Rivals.com violates the
Agreement.

Please advise me immediately in writing whether you intend to comply with the foregoing
demand and discontinue any further activities in breach of the Agreement. If you fail to provide
a satisfactory written response by close of busincss on August 19, 2005, we will presume that
you are continuing to engage in ectivities in violation of the Agrecment. Please be advised that
unless your conduct in violation of the Agreement ceases immediately, Fan Action stands ready
to pursue all available equitable and legal remedies against you to protect its contractual and
other lega! rights.

By copy of this letter to Shennon Terry at Rivals.com, we are placing Rivals.com on notice of
your obligations under the Agreement and Fan Action's demand that you cease and desist any
activities in violation of the Agreement. Fan Action also demands that Rivals.com not induce, or
assist in, any breaches of your obligations under the Agreement.

This letter is without prejudice, and Fan Action reserves all of its rights and remedies under the
Agreement and al! applicable laws. We expect that you and Rivals.com will understand the
scriousness of this matter and will comply immediately and fully with the foregoing demands.

Very truly yours,

BAKER & DANIELS rrp

SV, S N SO

David R. Pruitt
Enclosure
€ Shannon Terry (w/cenclosure, via Certified Mail, RRR)
7101 Executive Center Drive, Suite 100
Brentwood, TN 37027 {Dietess NS 500
| Delebed: 4147110_1DOC
- { Deleted: BDDBOI 4150034v1
/| Formatted: Font: § pt
usconddesitlony o Prier 2, . L L
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rivals.com LNT hene
™ errb)ff

This NETWORK AFFILIATE AGREEMENT (lhe “Agreement’) is made as of Aug S’j"‘ h
(“Effective Dale"} by and between Blue and Gold Mustrated {"Publisher”), and JBL ... .
DBA Rivals.com, a Delaware corparation (*Rivals"),

NETWORK AFFILIATE AGREEMENT

RECITALS
A Rivals has a network of Inlernet Web siles relating to sports and reialed topics and
aclvities (the "Network’); and
B. Rivals and Publisher wish to provide certain services to each ofher relaling to a sperific

Site or Siles, defined below, in the Network, upon the terms and subject 10 the conditions
set forth below,

THEREFORE, in consideration of the mutual covenants and promiscs contained heron,

the parties hereby agree as follows: :

1. Definition of Site. For the purposes of this Agreement, the defined term *Site™ shall mean
the foliowing and the following only: nolredame.rivals.com, gobiueandgeld.com and

blueandgold.com.

2. Web Site Development Rivals shall incorporale the Site into the Network. Rivals may
place the Site at, or move it to, any location on the Network in its sole discretion. Rivals

will provide and be responsible for all structural, tempiate layou! and technelogical
matiers refating to the Site, Rivals will Use best efforts to work with Publisher 10 layout

and design the Site,

. - Liconse Granls, Subject only (o the terms and conditions of this Agreement, Publisher
hereby grants to Rivals the following exclusive licenses during the term of this
agreemeni: (a) 8 worldwide license (with & right to sublicense} to use, reproduce, cache,
distribule, display and transmit all maleriais, data and similor information either (I} used,
pwned, licensed or otherwise rightfully possessed by Publisher and related to the
purposes of this Agresment, or (it} provided to Rivals in connpection wilh this Agreement
{collectively, “Cenlent™ including any updales. improvemenis or modifications made to,
or denvative works created from the Content during the term of the Agreément, and 1o
permit third parties to download such Content for their personal use; (b) a worldwide,
fully-paid license (with a right to subliconse) 10 modify and create all “derivative works™
and “compilations,” within the meaning of such lerms as delined in the U.S, Copyright Act
(*Derivatlve Works") from the Content, and to use reproduce, cache, distribule, display
and transmit such Derivative Works™) from the Conlenl, and to use reproduce, cacha,
disinbute, display and transmil such Derivalive Works and 1o permil third parties to
downioad such Derivative Works for personal use; and (c) a worldwide, tully-paid license
{with a right to sublicense] lo use, reproduce and display all trademarks, service marks,
logos and other distingtive brand features of Publisher (lhe "Trademarks"} that are used
in or relate to the Contend in connection with this Agreement.

4. Publisher's Obligatlons. Publisher’s obligations are set forth on Exhibit A attached hereto,

s. Rivals' Chiigalions. Rivats' obligations are set forth on Exhibil B gtlached hereto,

8. Pubiizher's Compensaton. Rivals shall compensate Publisher as provided on Exhibit C.

158419 2 Page 1 of 7 . c" 7,
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Electronic Commerge. Rivals will provide electronic commerce tools to publisher as
provided on Exhibit D,

Term and Terminabions

8.1 Term. Unless earlicr lerminated as set forth below, this Agreement shall remain
eflective for an inilial period of two (2} years from the Effective Date (the "Term™) and
shal! be aulomatically renewed and the Term shall be extendsd for additional one (1)
year periods unless, al a time no (ater than ninety (90) days pror ‘o the end of the
then-effective Term, either party gives writien notice of its intent not o renew the
Agrecment 1o Lhe other parly, Notwithstanding the foregoing, Publisher may renew
lhis Agreement for up to five (5) additional years, it Publisher gives notice of such
rengwal no tater than six {8) months prior 1o the eng of the original Term,

8.2 Termination for Cause, This Agreemant may be lerminaled 31 any lime by a party,
effective immediately upon notice, if the other party: (a}) becomes insolvent, (b) lles a
petition in bankrupicy, {c) makes an assignment for the bencfil of its credilors, {d)
breaches any of its malerial rcsponsibiliics or cbligations urkler the Agreement, or
(e) by Rivals if Rivals recewes nolice that Publisher is posting Content without proper
license or aulhorization, provideg |hat a breach under (a8} — (g) above may be
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remedieg within Tilteen (15) d3ys Trom receipt of wriien nanice of soehbreacm,

8.3 Effect of Termination, Upon termination or expiratian of this Agreement, (a) Rivals’
ang Publisner's rights under this Agreement shall terminate, (b) each party shall
return il Confidential Information, delined below, received or obtsined from the ather
party, and {c) the provisions of Sections 9 hereof, and paragraphs 2,3, 4, 5, and 6 of
Seclion 18, as well as any payment obligations due angfor accrued, shall survive,

nfidentiahil

b

9.1 Confidentia! Information. Publisher and Rivals acknawledge 1ha! each may receive
confidential and proprietary information that is ine properly of the other party
(“Configential Information”) Such Confidential Information shall be subject 1o the
terms of this Agreement, specifically including withou! limitalion the prowisions of
paragraph 9.2 immediaiely following, only if ihe delivery of the Confidential
Information is accompanied by and attached lo a separale letier from the dclivering
party containing the legeng, " Transmiltal of Cenfidential. Information” ang then shall
only apply 10 the information identified in sakd letter as "Confidential Information”
excepling the Confidentis! Information identified in paragraph 9.3 below,

9.2 Confidentiality Obligations. All Confidential Information will be treated as confidential
and proprictary by the recewing party and shall not te disclosed by the raceiving
parly 1o any third party unless required by law The receiving party will only disciose
the Confidential Information of the disclosing party 1o those of ils employees,
altorncys, accountants, lenders, consuttants and others,who, in each case, are
parties o appropriale confidentiality agreements sufficient 10 comply with the
obligations imposed by this Agreement. The provisions of this Section 9.2 will remain
binding and in full force and effect, notwithstanding the expiration or termination of

this Agreemeni af any time.

8.3 Qriqinal Confidental tnformalinn: The parties agree that the following information
shall constitute Confidential Information subjecl to the terms of this Agreement,
without compliance wilh the provisions of paragraph 9.1 above:

9.3.1  This Agreament, its terms, and all Exhibits 1o this Agroement;

Page 2 of 7
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10.

8.3.2 Al correspondence and documents exchanged as a part of the
discussions and negotiations of this Agreerment and any amendment. of

the Agreement; and

933 Al compensalion paid t& Publisher and all malenals delivered to
Publisher setting out or olherwise describing or defining the manner in
which such compensalion was determined.

5.24 Subject to the Ownership seclions of this agreement, Publisher's
praprictary lisls, not relating t© user registration on the Sile for
subscriptions or message boards.

Exclusivily and Non-Compete, Putlisher shall nol, during the lerm of this Agreement,

withaul the prior written consent of Rwvals, provide any infermation, articles, slories,
conduct any research, or perform other services fot individuals, businesses, or proposed
businesses on the Intemet refating to college athletics ("Compeliter”). {Excluding
ecommerce, shipped goods stores and mail order merchandising.) Notwilhstanding the
foregoing. Publisher and ils Agents shalt be allowed 10 respond 1o media questions
regarding college athietics to be used solely in non-internet or hon-online media. in the
avent thal Rivals shal! consent to Publisher or Its Agents supplying any information for

11.

12.

13

1584192

USE onling or on the IAlerner, PUBlisher of s AgeHs S

third party only if such 1hird party agrees 0 include, along with such information, a direct
link fo the Site or the Network (at Rivals’ discrefion). Publisher agrees that during ihe
term of this Agreement, Pubirsher will not, without prior wrillens approval from Rivals, sign
a confracl, announce the signing of a tontract, or otherwise enter into any agreement 1o

pravide services for a Competitor.

Adverising, Publisher may purchase and place advertisemments, beyond the scope of any
advertisemenls provided for herein, in ‘print, radio, television or other media for the
purpose of promoting the Sile and Network at its own cost and expense only if Publisher
receives Rivals' prior writicn conscn! and approval, Nothing hersin shall prevent
Publisher from purchasing any such advertisements that do not refer in any way to Rivals
or the Network, previded any such advertisement will use the phrase and logo, provided
by Rivals, "powered by Rivals.com”, and provided that such advertisements are inlended
te increase public awareness of the Site and drive traffic lo the Site.

Represcntalion and Warranlies. Each party represents and warrants that il has the full
corporale or olher right and authority to enler into this Agreement and to perform the acls

required o! it hereunder, and the execution of this Agreement by such party, and the
performance by such party of ils obligalions and duties hereunder do not and will not
violate of coniravene any apphcable law or reguiation or any agreement to which such
pary 15 a party or by which it is gtherwise bound, or any rights of any third party, and
when such party in accordance with its terms. Each party (the “Indemnitying Party”) shall
indemnify, defend {or at its option, setlle) and hold |he other pany (the “Indemnified
Parly") (and s officers, direclors, emplpyees, and agents) harmless from and against
any judgment, losses, deficiencies, Camages, fines, labilities, cosls and expenses
(including, without limilation, reasonable atiomey's fees), incurred or suffered by the
indemnifying Party arising from any claim, suit, action or proceeding which alleges that
this Agreement or performance under lhis Agreement violales any other agreemen! to
which the Indemnifying Party is a party. Publisher represents and warrants thal {a) It has,
or will have prior to use, full lithe and interest to the inlellectuat property licensed {o Rivals
hereunder, including but not limited to, all writien ang photlographic Contgnt, Trademarks,
Service Marks, logos and other distingtive brand features, (D) no third party has any rights
in such property ang (c) it has full power and authority to licanse such property to Rivals.

Risclaimer of Addihonal Warranties. Teo the maximum extent permitled by applicabie law,
excep! as otherwise expressly provided in this Agreement, acither parly makes any
wammanly wilh respec! o any lechnology, goods, services, rights, or other subject matler

Page 3 of 7
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14,

of this Agreement and hereby disclaims all warranties, conditions or regreseniations of
any kind, cxpress or implied. including, but not limilec 19, implied warranties of
perormante, merchantability, satisfactory quality or fitness lor a particular purpose,

Indemnilications.

14,7By Publisher Publisher shall indemnify, delend {or at its option, setile) and hold
Rivals (and its officers. direclors, employees, and agents) harmless from and against
any juggment, losses, deficencies, damages, fines, liabilities, costs and expenses
including, without timitation, reasonable altorney's fees), incurred or suffered by
Rivals arising from any claim, suil, action or proceeding (a “Claim™} arising from any
breach of the terms of this Agreement lo the extent the basis of such Claim relates to
an allegation that the information supplied by Publisher (except lor any Dertivalive
Works or Rivals additions conlained thergin) contains any malerial or information that
is obscene, defamatory, violates any law or regulation, or breaches the rights of any
person or enlity, including without limitation, rights of publicity, privacy or personality,
and intellectual property nghts (“Intelieclual Property Righis"), or any Claim arising
from a conlest, game or sweepstakes on the Site which does not comply with Rivals’
game/sweepstakes rules, provided that Rivals provides Pubfisher with {a) prompt
written notice of such Claim: (b) sole conlrol and authortty over the defense and/or
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15.

16.
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SEMEment of such Ciaifm (proviaed The PUDTERET Wil nOT Enter I any settierent
{hat adversely affects Rivals' rights without Rivals' prior written consent) and (c)
reasonable agsistance in the defense or settlement thereal.

14,28y Rivals, Rivals shall at its expense, indemnify, defend (or at its option, settle) and
hotd Publisher {end is officers, direclors, employees, and agenis) harmless from and
against any juggment, losses, deficiencies, damages, fines, liabilities, costs and
expenses {including withouw! limitation, reasonsble attomeys' fees), incumed or
suffered by Publisher arising from any Claim to the extent the basis of such Claim
ielates 1o an allegation thal any Derivative Works or the use of the Sile n
accordance with the terms herein infinges the intetiectual Property Rights of a third
party through no fault of the Publisher, provided that Publisher provides Rivals with
(2) prompt wrilen nolice of such Claim; {b) solc control and authorily over the
declense andfor setilement of such Claim (provided that Rivals will not enter into any
seltlement! that adversaely affects Publishers’ nghts without Publishers’ prior written
consent) and {c) reasonable assistance in the defense or setllement thereofl.

Limitaton of Liability. Excep! in the case of a breach by either parly of Section 9. as lo
Conlidential Informalion, or of Section 10, as lo Exclusivily and Non-Compete, in no
avent will gither parly have any liabiiity {o the other panly or any third panty for any lost
opportunily or profits, cosls ol procurement of substitule goods or services, or any
indirect, ingidental, consequential, special or exemplary damages arising ou! of {his
Agreement, under any cause of achon or theory of liabilily (including negligence or tort),
and whethcr or not such party to this Agreement has been advised of the essential

purpese of any limited remedy

Ownership, The parties acknawledge and agree that as bemween Rivals and Publisher,
{3) Rivals owns all right, title and interest 1n lhe Network and all trade secrels, palents,
copyrights, frademarks, xnow-how and morsl righls or any similar rights therein or related
thereto, (b) Except as expressiy sel farlh herein, Rivals owns all right, title and interest
any advertising and promolional revenues relatting to the Sile and Rivals owns all right,
tiie and interest in any adverlising anc promolional revenues relating 10 the Netwark, (¢)
Publishcr owns alt right, tille and interest in the Content produced by Publisher on the
Site. (d) Publisher and Rivals co-own all information relaling o the identity of third pariies
who visil, repister on or subscribe 10 the Sile, including names, addresses. emall
addresses, elt. (specifically excluding the lists speciflied in 9.3.4), provided that Rivals’
use of this information shall be mited o (i) Rivals’' mtermal marketing of premium
subscnplions and (i) Rivals marketing of s gameas {Fantasy, Pick’Em, etc.), and {e)
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17.

18.

Ruwvals shall own all Derivative Works created by or for Rivals from the Contenl in
accordance with this Agreement through the term of the conlract.

Network Guidelines. Publisher acknowledges and agrees that in connection with the
preparation of the Content, it will nof publish any malerials which defamaiory, an invasion
of privacy, or a breach of confidential relationship, and will not copy or permit the copying
onlo the site of anlicles or photographs created by another unless written permission from
the creator of such work has beéen oblained. Publishér will dhere to Rivals' journalism
reasonable guidelines as they are published from time 10 lime.,

Miscellaneous.

18,1 Public_Announcements. Notwithsianding the provisions of Section 8§ of the
Agreement regarding confidentiality, the parlies may cooperate to create mutually
agreeable public announcements of the relationship set forth herein, Publisher wilt
not make any separale public announcement without first oblaining Rivals' prior
consenl, which will nal be unreasonably withheld or delayed.

Amendment. This Agreement may be amended only by written agreement signed
by all of the parties hereto.

-l
m
[
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Assignmmenl. This agreement may not be assigned by sither party without the
prior wrilten conscnt of the other parly provided such consent shall not be
unreasonably withheid or defayed. Notwithstanding the preceding sentence, either
party may assign this Agreemnenl withou! pricr approval in the event of a merger,
acquisiion or sale of subsianlially all assels. Publisher may not assign this
Agreemeni o Thelnsiders.com or any entity owned by Thelnsiders.cam.

E

—b
-5

Controlling Law. This Agrecmen! will be interpreted pursuant to the laws of the
State of Tennessee wilkout reference to ts conflict of laws of pringiples.

Notice. All nofices and other communications contemplaled herebyy must be in
writing (specifically ncluding, bul not kmned to, nctice of termination, but
excluding electronically transmitted databases or other data which may be loo
voluminous for fransfer in wriling) and (2) personally delivered: (b} deposiied in
the United Stales mal, first-class, registered or cerified mall, relumn receipt
requested, with postage prepaid; {c) sent by overnight courier service (for nexl
business day delivery), shipping prepaid or (d} (except for notices of termination
by Publisher) sent by facsimile with confirmation of receipl of facsimile 1o the
number indicated. Excepl as otherwise specified herein, nolices will bz deemed
given and received when received. Nolice shall be cficctive only if delivered to
tne parties al the following addresses;

=

Publisher (3doress on signaiure page)

Rivals: Rivals com
Altn: Shannon Terry
7101 Executive Center Drive, Suite 100
Brentwobd, TN 37027

Any change lo the abovc addresses shall ngl be effective unless notice has been given
by cerificd mail, return receipt recuested, or facsimile with confirmation.

18.6  Binding Effect; Authority This Agreement will be binding upon and will inure lo
the bencfil of the Izgal representalives, successors and duly autharized assigns
of each party whether resuling from merger, acquisilion, reorganization or
assignment pursuant to the terms heraol.

Page S5of 7
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18.7

18.8

18.9

Entire_Agreement, This Agreement shall constitute tha eniire, sole and exclusive
agreement between Rivals and Publisher with respect o the subject maiter sel
forth and shall supersede any and a't other agreements, oral or written. Each
party heteto acknowledges that it has not relied upon any representation or
promise not expressly set forh heren.

Severability, Waiver. I any provision of this Agreement is found invalid or
unenforceable, that provision shall be enforced te the maximum extent
permiss:ble, and the other provisions of this Agreement will remain in full force
and eHect. The waiver by either party of a breach of or o default under any
provision of this Agreemen!, shall Aol be construed a8 a waiver of any
subseguent breach of the same or any other provision of this Agraement, nor
shall delay or omission on the part of eilher party lo exercise or 3vail itseil of any
right or remedy that it has or may have hereunder operale as a waiver of any

right or remedy.

independent Contractor. Publisher is an independent contractar who is in
business for itsell. This Agreement shall not ¢reate the relationship of empioyer
and employee, a parinership, or a joini venture, Rivals shall not control or direct
\he detaits ang means by which Publisher performs its work, nor will Rivals
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provide-Publisher with-anoffice.-Publisher.shall detgrmine the number ol days

156419.2

18.10

18.11

18.12

and hours of its work as well as the number of i1s assistants, pariners or
employegs. Fublisher shall be solely liable for the wagas, fringe benclits, payroll
taxes, work schedules and work condilions of ils pariners or empioyges, Each
parly is responsible for paying all costs of conducting Its business, including but
net limited to, the expense and responsibilily for any applicable insurance or city,
county, state or federal licenses, pormits, taxes or assessments of any kind,
Each party shall be responsible for payment of any self-employment taxes
including, but not limited to, income taxes, Social Securily taxes, and worker's
compensation premwms. Each pany shall indemnify the other party and hoid it
harmless from paying its own business cosls or taxes.

Arbitration, Any dispute or claim arising out of or In conneglion with thig
Agreement, except as provided in Section 18.12, will be finally settled by binding
arbitration, in accordance with the thon-current Commarcial Arbitralion Rules of
the American Arbilration Assoc:ation’ by one arbiirator appointed in accordance
with said rules, The arbitrator shall apply Tennessee law, without reference o
rules of conflicts of law or rules of statutory arbitration, lo the resolution of any
gispute. Judgment on the award rendcred by the arbilrator may be entered in any
court having jurisdichion for preliminary ar interim equitable relief, or to compel
arbitration in accordance with the paragraph, without breach of this arbitralion

prowvision,

Altorney's_Fees. If any aclion al faw or in cquity (including arbitration) is
necessary lo enforge or interpre! the terms of this Agreement, the prevailing party
shall be entiled lo raasonable atlomey's fpes, eosls and necessary

disbursements in addilion 10 any other relief to which such pany may be entitled.

Limiled Exceptian fo_Arbitratign, Each pany acknowledges and agrees that
gamages al law for a breach of Section 3, as 10 Licenses, of Section §, as fo
Confidential Infarmalion, of Section 10, as to Exclusivity and Non-Compete, and
of Sectlon 16, as to Ownership are inadequate as 3 mater of law, and not
subjeci to further faclual inquiry upon 2 judicial gelermination that said Sections
have been or may be breached. In recognition of the agreed upon inadequacy of
damages a! law, each pariy agrees ihal, in the evenl of such a breach by the
olher party, 1n additton to any damages at law, the non-breaching party shall be
entitied to oblain equitable reliel n the Jorm of specific performance, temporary
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resraining order, temporary of permanent injuncdon or any other equitable
remedy which mzy then e gvaliable,

18 13 Coynterpans. This Agreement may be execulad in two or more countorporls,
each of which shall be deemed an original and all of which together shalt

consuite onae instrument

18.14  Agvice of {egnl Counsel, Each party ackmowindges and reprascrts that in
exacuting this Agreamanl, il has had the opportnity 0 Seek advice as to ity legal
nghts from lpgal councel and 1hat the parsen sighing on it behail how read and
undarsinod all of the terms and provisions of this Agreement. This Agreement
shall not be construed Bpuins! any pary Dy reason of he dralfting or preparstion

thereof, _
18.15 Exhipits. AN Exhibits 1o this Agreement shall constitute part of this Agreement

and shak ba deemod lop be ncomporalod herein by reference i thelr ontinety and
made a part heroo!, a8 If sat out In fulf at the pomt whers they first are mentionad.

The parlies have caused his Agreemenl o be exeoculad by thair duly authorized
rapresentalms as of the date first writan above,

PUBLISHER " RIVALS
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Bob Firth

From: John J. Devins [jdevins@gmail.com)

Sent:  Wednesday, August 02, 2006 3:45 PM

To: bfirth@blueandgeld.com; Firth, John

Ce: Liz Devins

Subject: Fwd: ND Club of Milwaukee: New Communications Director
Thought everyone should see this. Interesting part in BOLD.

---------- Forwarded message ----------

From: ND Club of Milwaukee <jfgl@wi.rr.com>

Date: Aug 2, 2006 12:47 PM

Subject: ND Club of Milwaukee: New Communications Director
To: jdevins@alumni,nd.edu

The Blue-Gold Luncheon has been re-named!

It is now called "The Notre Dame Football Lunch", and will be held at the Italian Community
Center on Thursday, August 17 starting at 11:30am.

This year's speak 11 be Tim Prister, who founded Blue-Gold Illustrated.
~ .

Tickets are $20 in advance, $25 at the door,

Advance ticket reservations can be made through Stcve Knauf, at (920) 876-2742. Or you can
email him, at: mknauff@wi.iT.coni

For advance tickets, send $20 to;

Steve Knauf

57 Point Elkhart Drive

Elkhart Lake, W1 53020

Thanks, and hope to see you there! GO IRISH!
Joshua Quinn

Director of Communications

ND Club of Milwaukee
(414) 793-1642

11/17/2009
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Bob Firth

From: Tim Goodenow [tgocdenow@blueandgold.com)
Sent:  Sunday, November 05, 2006 11,07 PM

To: bfirth@blueandgold.com
Subject: Rivals using our slogan
FYl...

Previous Topic | Next Topic | Back to Topics

Jack @ Rivals  pygio: Fighting Irish Preview with Tim Prister and Phil

Reply
.~ North Carolina at NOTRE DAME
Live From Rivals
?&T%OM Brady Qumn for Helsmanl and the Irlsh continue fp rg I

IrlshIIIustrated.com,
F < Houk. In Just 20 minutes you
will be up to date on the Fighting Irish!

Link: Lis
B,

en to Fighting Irish Preview
i . Jack Freeman

Publisher Irish Illustrated
Email Me

sted on 11/3 9:49 AM | IP: Logged

Tim Goodenpw

Blus and Gold lliustrated
1605 N Home Street
Mishawaka, IN 46545

Phone: 574-255-9800
Fax: 574-255-8700
www.BlueandGold.com

This e-mail may contain confidential and/or privileged information. If you are not the intended recipient (or
have recelved this e-mail in error) please nofify the sender immediately and destroy and delete all coples
of this e-maif and any aftachmenis, Any unauthorized copying, disciosure or distribution of the materfal in
this e-mail is strictly forbidden.

11/17/2009
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Bob Firth

From: Michefle Hamlliton [michelle@blueandgceld.com]
Sent:  Thursday, November 30, 2006 1:25 PM

To: 'Robert Firth’

Subject;: FW: [SPAM] FYI

Here is the email Tim sent regarding Tim.

From: Michelle Hamilton {mailto:michelle@blueandgold.com]
Sent: Wednesday, November 29, 2006 9:56 PM
To: 'Melissa Vallone'

Cc: 'Robert Airth'
Subject: FW: [SPAM] FYT

Melissa,

Just wanted to send this to you as further proof of the use of our masthead tag line by Rivals. I'll get back
to you after reading the letter,

Michslle

From: Tim Goodenow [mailto:tgoodencw@blueandgold.com]
Sent: Saturday, November 25, 2006 12:53 AM

To: 'Michelle Hamilton'

Subject: [SPAM] FYI

Jack @ Rivals  aydio: Fighting Irish Preview with Tim Prister and
RSN Phil Houk Reply

mexTTHE Fighting Irish at USC

Live From Rlvals

;55T1:3147 This game promises to be another extraordinary moment in time, like
so many of the match-ups between these two powerhouses. Click on

here for 20 minutes of the inside scoop from America's foremost

authority on Notre Dame football, Tim Prister of Irishlllustrated.co

and broadcast veteran "The Judge" Phil Houk, It is the 147th editi

of : FIGHTING IRISH PREVIEW. N
g, oF

This post was edited on 11/24 B:51 PM by Jack @ Rivals

Link: Audio: Fighting Irish Preview - USC
Jack Freeman
Publisher Irish Illustrated

; - Emall Me

Posted on 11/24 2:15 PM | IP: Logged

Here is the 20 minute show...

Irish Preview 11-25-06 USC.mp3

http:/{production.federatedmedia.com/fipfolder/Fi

'11/17/2009
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Bob Firth -

From: ' Michelle Hamilton [michelle@blueandgold.com]

Sent: Tuesday, Novermnber 14, 2006 10:23 AM

To: ‘Melissa Vallone'

Ce: "Peter Trybula’; Bob Firth

Subject: FW: Rivals using our slogan

Attachments: image001.gif, image002.gif; image003.jpg; image004 jpg

image001.glf (164 Imageld2.gif (2 KB) Image003.Jpg (3  Image004.jpg (3
B) KB} KB)

Melissa,

Bob Firth would like a letter drafted te Tim Prister, cc Rivals to put them on notice that
the use of America's foremost authority on Hotre Dame football (below) is too similar to
our tag line for BGI newspaper (America's foremost authority on Fighting Irish football}
and that he must cease and desist, Also any references to Tim as the founder without the
correction of Prister will also not be tolerated.

Bob does not at this point want to pursue anything legally, but would like a trail that we
are watching what he is doing and if in the future, we will pursue legal action if
necessary. Please czll me if I need to clarify or have a conversation with Bob. He hurt
his hand and had surgery, so he is only in the office for abcut 2 hours a day.

Thanks,

Michelle

{574)255-9800

From: Tim Goodenow [mailte:tgoodenowlblueandgold.com)
Sent: Monday, November 06, 2006 9:36 AM

To: 'Michelle Hamilton'; 'Dave Follett'

Subject: EFW: Rivals using our slogan

From: Tim Goodenow [mailto:tgoodenowl@blueandgold.com]
Sent: Sunday, November 085, 20066 11:07 PM

To: 'bfirthéblueandgold.com'

Subject: Rivals using cur slegan

FYI.
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Bob Firth
—
From: Michelle Hamllton [michslle@blueandgold.com)
Sent: Waednesday, November 29, 2006 9:48 PM
To: 'Melissa Valione'
Ce: 'Peter Trybula’; 'Robert Firth'
Subject: RE: Rivals.com Cease and Desist Letter (#103551)
Melissa,

Thank you for this draft - I will be in the office tomorrow and will discuss it with Bob
then.

Michelle

————— Original Message-----

From: Melissa Vallone [mailto;Melissa,Vallone@BTLaw.com]
Sent: Tuesday, November 28, 2006 12:35 PM

To: michellefblueandgold.com

Cc: Peter Trybula

Subject: Rivals.com Cease and Desist Letter ({#103551)

Dear Michelle:

Attached please find a draft cease and desist letter to be sent to Rivals.com. We are
sending the letter to Rivals.com with a copy to Tim Prister, as the actions which are
offensive are being done under Rivals'

corporate umbrella.

In addition, please note that there is a blank in the letter where I need you to advise me
as to the earliest first use date of the trademark AMERICA'S FOREMOST AUTHORITY ON
FIGHTING IRISR FOOTBALL. Also, please advise of any other necessary changes. We will
only send this letter upon receiving your approval.

We look forward to hearing from you.

Best,

Melissa

Melissa A. Vallone

BARNES & THORNBURG LLP

One North Wacker Drive

Suite 4400

Chicago, Illinois ¢€0606-2B09
312-214-8314

312-759-5646 (fax}
mvallone@btlaw.com

CONFIDENTIALITY NCTICE: This email and any attachments are for the exclusive and
confidential use of the intended recipient. If you are not the intended recipient, please
do not read, distribute or take action in reliance upon this message. If you have received
this in error, please notify us immediately by return email and promptly delete this
message and its attachments from your computer system. We do not waive attorney-client or
work product privilege by the transmission of this message.

TAX ADVICE NOTICE: Tax advice, if any, contained in this e-mail does not constitute a
"reliance opinion" as defined in IRS Circular 230 and may not be used to establish

1
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November 28, 2006

VIid EMAIL and US MAIL
Rivals.com

P.0O. Box 1604

Brentwood, TN 37024-1604
Attm: General Counsel

Re:  Infringement of Fan Action. Inc. Trademark and Unfair Competition
Qur Reference No. 42743-103551

Dear Sir/Madam;

We are intellectual property litigation counsel to Fan Action, Inc. (“Fan Action™), the
publisher of Blue & Gold Iliustrated. Fan Action has recently discovered that Rivals.com is
infringing Fan Action’s trademark rights and engaging in other practices of unfair competition.

As Rivals.com undoubtedly knows from its prior relationship with Fan Action, Fan
Action has been an established publisher of news and events related to Notre Dame sports. Fan
Action, in its business, has used and continues to use the trademark AMERICA’S FOREMOST
AUTHORITY ON FIGHTING IRISH FOOTBALL (the “Fan Action Trademark™). The Fan
Action Trademeark has been in use in connection with the publication of the Blue and Gold
Hlustrated newspaper since at least as early as . Through this long-standing and
continupus use, Fan Action has built up substential goodwill in the Fan Action Trademark. The
Fan Action Trademark is an invaluable asset to Fan Action.

We have recently found that Rivals.com is using the slogan AMERICA’S FOREMOST
AUTHORITY ON NOTRE DAME FOOTBALL for its competing publication. This slogan is
highly similar to the Fan Action Trademerk. The only difference between the two marks is the
identifying noun for Notre Dame University and its sports teams. The use of this slogan by
Rivals.com is likely to cause confusion, mistake and deception in the mind of consumers and
amounts to trademark infringement and unfair competition and falsely implies that Rivals.com is
somehow affiliated with, sponsored or endorsed by Fan Action.

Furthermore, it appears from this action and other actions of Rivals.com and the intimate
knowledge that Rivals.com and its staff has regarding Fan Action, that the selection of this i
slogan was and is intended to deliberately trade upon the goodwill of Fan Action. |
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Rivals.com
November 28, 2006
Page 2

We have also found that you have advertised your employvee Tim Prister as being a
“founder” of Fan Action and its Blue and Gold publications and website, As you know, thisisa
false statement. Mr. Prister was an employee of Fan Action and not & founder of Fan Action or
any of its Blue and Gold publications and websites. Rivals.com is apparently making this
statement in an attempt to once again pass itself off as Fan Action.

Given the egregious nature of Rivels.com’s conduct, Fan Action demends that
Rivals.com immediately:

1. cease and desist any and. all use of the AMERICA'S FOREMOST AUTHORITY ON
NOTRE DAME FOOTBALL slogan;

2. cease and desist representing in any fashion or manner whatsoever that Mr. Prister
was or is a founder of Fan Action or any of its Blue and Gold publications or websites.

Because this matter is of considerable importance to Fan Action, we need your response
to these demands by no later close of business on December | 2006.

This letter is not intended to be and should not be construed as a waiver of any claims or
demands that Fan Action has against Rivals.com and Mr. Prister for these actions or any other

actions. Fan Action reserves its rights sgainst both Mr. Prister and Rivals.com for any
unauthorized use of its inteliectual property.

Very mﬂy-youm,

BARNES & THORNBURG LLP

Melissa A. Vallone
MAV/dlp

cc:  Peter G. Trybule, Esqg.
Ms. Michelle Hamilton

CHDSOT MAV 367327v1
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EMPLOYMENT AND NCN-COMPETE AGREEMENT

THIS AGREEMENT made and entered into as of the 21st day March,
1994 between FAN ACTION, INC., an Indiana Corporation, hereinafter
referred to as the "Corporation" and TIMOTHY PRISTER, hereinafter:

referred to as the "Employee."

NOW, THEREFCRE, in consideration of the mutual covenants and
conditions contained herein and the 8tcck Option and Transfer
Restriction Agreement of even date herewith, the parties hereto

agree as follows:

1. EMPLOYMENT. The parties agree that the employment of the
Employee shall continue as Editor and to serve and perform such
duties as may be assigned by the Corporation, in such a manner and
at such time and place as the Corporation shall direct.

2. DURATION OF AGREEMENT. This Agreement shall be effective
as of the 21st day of March, 1994 and shall remain in effect until
the 20th day of March, 19895. Unless soconer terminated, this
Agreement shall automatically renew for successive one (1) vear
terms., Notwithstanding anything to the contrary herein, either
party may terminate this Agraemanc, at any time, upon two (2) weeks
written notice to the other party and the Corporation may terminate
this Agreement immediately for cause. As used herein "cause" shail
mean i) theft or embezzlement, cor attempted theft or embezzlement,
of money or tangible or intangible assets or property of the
Corporation, perpetration or attempted perpetration of fraud, or
participation in a fraud or attempted fraud, on the Corporation,
{1ii) the Employee’s inakbllity to carry out effectively the
Employee‘s duties and obligations to the Corporation, (i:i)
dishonesty in connection with dealings with the management of =iz
Corporation, (iv) willful misconduct. in the performance of the
Employee’s duties, (v) conviction of a felony, or (vi) a willful
and material breach of thisz Agreement. The Employee shall be
entitled to the compensaticn accrued as of the effective date of
termination but shall have no other claim against the Corporation.

3. OBLIGATIONS OF EMPLOYEE. The Employee agrees to perform
faithfully all of the duties assigned to him to the best of his
abilities, and to adhere strictly at all times to the rules and
requlations of the Corporation. The Employee further agrees that
he will devote his full time and attention to the business of the
Corporation during the working hours which are assigned to him by
the Corporaticn.

4. COMPENSATION. The Corporation agrees to pay tc Employee,
during the period of his employment hereunder as follows:

a. Base Salary. The Employee shall be paid the sum of
Fifty-nine Thcusand ($59,000.00) Dollars per Year in
bi-weekly installments or other installments in
accordance with the general practice of the Corporation.




case 3:10-cv-00075-PPS-CAN document 1 filed 02/04/10 page 45 of 77

b. Bonus. The Employee shall be eligible for an annual
bonus in the sole discretion of the Board of Rirectors of

the Corporation.

5. EMPLOYEE BENEFIT PLANS. The Employee shall be entitled
to participate in any group medical or term life insurance plan, or
any other Employee benefit plan which is presently existing or
which may be established in the future by the Corporation, on the
same terms and conditions as other employees of the Corporation.

6. VACATIONS AND HOLIDAYS. The Employee shall be entitled
to paid vacations and holidays in accordance with the general
practices of the Corporation, as amended from time to time,
provided that vacations may not be accrued or carried forward intoe

succeeding years.

7. PROTECTION OF TRADE SECRETS AND OTHER CONFIDENTIAL
INFORMATION, The parties agree and acknowledge that by virtue of
the Employee’s position with the Corporation, the Employee will
necessarily have full and ccmplete access to all trade secrets,
specialized marketing and distrikution practices and technizues,
financial information, subscriber informaticn and Ol
information, data and knowledge which may be of a confidential and
sensitive nature, all of which the parties further agree are so
vital to the continued success of the Corporation as to be
protected against being disclosed or divulged by the Employee to
persons not in the Corpcration’s employ, particularly those who
ccmpete with the Corporation in publishing and othe:x :
- disseminating information cencerning the University of Notre Dame
and its athletic programs and for any other product or servic
marketed or provided by the Corporation. -

The Employee then, in addition to any other limitation,
regardless of the circumstances of the termination of = :
employment with the Corporation, specifically agrees that:

A, He will not, whether during the term of his employment or
subsaguent to the *ermination of his employment, in any
fashion, form or manner, either directly or indirectly,
divulge,.disc;ose, or communicate to any person, fir~ -~
CCrpcrartion, 1n any manner whatsoever, any informaticn ¢
any kind, nature or description, concerning any matters
affecting or relating to the Corporation’s bkusiness,
Such matters include, kut are not limited to, the names,
addresses, phone numbers or particular deslires or needs
cf customers or advertisers of the Corporation, the
prices charged or costs associated with the Corporatic: =
services or products, or information concerning product
or market development and distribution without regard to

the probability that any or all of the foregoing matters -

would not be deemed confidential, material, or important
enough to warrant protection as a trade secret in the

2
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absence of a written agreement designating such
informaticn as "ceonfidential" and expressly restricting
the use of such information. Therefore, this Agreement
is intended to afford the Corporation with certain
protections that it would otherwise not be entitled to
and with this purpose in mind, the parties hereto
stipulate that, as between them, the same are important,
material and confidential, and gravely affect *the
successful conduct of the Corporation’s business and -.:s
goodwill, and that any breach of the terms of this
subparagraph 1is a material breach of this agreement.
This subparagraph will not be deaemed to prevent the
employee from disclosing such matters if such disclosure
is necessary to the Corporation’s business-and to the
performance of the Employee’s duties wunder =ti.s
Agreement, so long as such disclosure does not involve a
trade secret cr other theretofore undisclosed matter, and
the Employze makes such disclosure under circumstances
and 1in a marnner reasonably calculatsd to benefit the
Corporation, as opposed to the Employee or actual or
potential competitors of the Corporation.

8. RESTRICTIVE COVENANTS. The Corporation and Employee
agree that the Cocrporaticn lS engaged in publishing a news magazine
devoted primarily to covering the University <f Notre Dame and its
athletic programs and related literature and - informatien (the
"Corporation’s Business") and information services and has beiic up
and established a valuable and extensive trade in this marke: -
Employee expreesly agrees, as further consideration cr ais
continued employment, the payment of his wages and the agreement to
pay benefits as herein provided, if the Employee’s relationship
with the Corporation terminates for any reason, then for a period
of two (2) years thercafter the Employee shall not and he zr~~:3
"that he will not, dlirectly or indirectly, do any of the fcil

A) Oown an interest in, operate, join, control, or
participate in, or be connected as an officer, employee,
agent, independent contractor, partner, shareholder, or
principal of or in any corporation, partnershipo,
proprietorship, firm, association or other e-
develcring, soliciting orders for, selling, distrik.:.. .,
or otherwise marketing products, goods and/or services
which directly or indirectly, compete with the
Corporation’s Business. The Employee acknowledges that,
in view of the scope of the Corporation’s Business, the
area ﬂn which the Employee shall be precluded from
competing is both reasonable and reasonably requirec :ar
the protection of the Corporation.

B) Oown an interest 1in, operate, join, contrel, or:
participate in, or be connected as an officer, emplovee,
agent, independent contractor, partner, shareholder, or

3




case 3:10-cv-00075-PPS-CAN document 1 filed 02/04/10 page 47 of 77

principal of or in The Sguth Bend Tribupe he JIrish
Sports Report, Schurz Communications, or any entity
affiliated with or under common ownership or ceontrol of

any of the foregoing.

C} Induce or influence or attempt to induce or influence,’
any person who is engaged as an employee, agent, broker,
independent contractor, or otherwise by the Corporaticrh,
to terminate his or her engagement or to engage or
otherwise participate in a business actively, directly,
or indirectly, competitive with the Corporation’s

business;

D) Either for himself or for any other person, firm, er
corporation, divert or take away, or attempt to dlvert Qr
take away, call upon or solicit or attempt to call upon
or solicit, any of the customers of advertisers of the
Corporaticn, or notarn-ial customers or advertisers of the
Corporation or distributors of the Corporation’s products
or services, whcm he called upon or whom he solicited =r

Corporation;

E) Make any use of the information described in subparagraph
7(A) above or czus2 or attempt to cause any other person
to use such informztion, for purposes other than the
business of the Corporation; or

F) Undertake planning for, or organization of, any business
activity, competitive with the Corporation’s business, or
combine or «conspie with other employees of the
Corporation for +*he purpose of organizing any such
competitive business activity.

It is further agreed that the restrictive covenants contained
in this paragraph 8 shall be limited to the Continental United
States. The parties agres and acknowledge that the above
restrictive covenants are 3oth reasonable and necessary to protect
the interest of the Corporation as to geographical area, scope cf
restricted activity and duration.

Nothing contained in this paragraph 8 shall be deemed a waiver
of the Employee’s obligation under paragraph 7 above, and in the
event of any conflict or inconsistency between the provisions of
this paragraph 8 and paragraph 7 above, the provisions of paragraph
7 above shall control.

9. BOOKS AND RECORDS. In the event of termination for any
reason, the Emplcyee shall deliver promptly to the Corporation the
originals and all copies of any notes, books, correspondence, lists -
of customers, distributors and advertisers, 1lists of potential
custemers, distributors, and advertisers and all other records

4
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whether written, magnetic ©or otherwise relating to the
Corporation’s business which are in the Emp%oyee's possession or
under his control as of the date of termination.

10. SEVERABILITY. The Corporation and Employee agree that
the restrictive covenants contained in paragraphs 7, 8 and 9 are’
severable and separate, and the unenforceability of any specific
covenant herein shall not affect the walidity of any other covenant
set forth herein. These covenants on the part of Employee shall ke
construed as an agreement independent of any other provision in
this Agreement, and the existence of any claim or cause of action
of Employee against the Corporation whether predicated on this
Agreement or otherwise and shall nct constitute a defense to the
enforcement by the Corporation of said covenants.

If any court of competent jurisdiction shall determine that
the time period or the territory herein restricting competition is
unreasonable, said covenants snz=ll not be determined to be null and
void and of no effect, but shall be reformed by said court to
impose a reasonable time pericd or reasonable territorizl

limitation, as the case may be.

11. SURVIVAL OF COVENANTS. This Agreement shall be binding
upen and inure to the bhenafit of any successors or heirs or
representatives of the par-ies herzto. The restrictive covenants
and promises of the Employee ccntained in this Agreement <hall
survive any termination or recision of this Agreement unless c»
Corporation executes a written agreement specifically releasiny -..:

Employee from such covenants.

12. LEGAL AND EQUITABLE RELIEF. The parties hereby
acknowledge and agree that in the event of the breach by Employee
of any of the restrictlons contained in paragraphs 7, 8, or ° ==*
this Agreement, the Corporation shall be entitled to injuncti.. .
equitable relief both during dependency of the action and
permanently, without the necessity for the posting of bond, or
other security, since the rer-iv at law would be inadequate and
insufficient to prevent a breach of this Agreement, of any part of
it, and to secure the =nrorcement of this Agreement. In addition,
the Corporation bringing such action shall be entitled to -.:»
other remedies in law, in equity, or under this Agreement, as may
be available, including, without limitation, reasonable attorneys
fees and such damages as it can show that it has sustained by

reason of such breach.

13, ENTIRE AGREEMENT. This Agreement constitutes the entire
Agreement between the parties and no other agreements, written or

cral exist.

14. MODIFICATICN. This Agreement may be altered by written:
agreement only.
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15. INDIANA LAW. This Agreement shall be interpreted by the
laws of the State of Indiana and no provision in this Agreement
srhall be jinterpreted for or against any party because that party or
its legal representative drafted the provision.

16. DESCRIPTIVE HEADINGS. The descriptive headings used
herein are for convenience only and in no way limit or enlarge the
scope or meaning of the language hereof.

"CORPORATION" "EMPLOYEE"

Fan Acticn, Inc.

Timothy Prister

Itg: President

L/

ea/fanactio.tp
050694
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BAKER & DANIELS 11p

ESY. 1863

First Bank Building, 205 W. Jetiarson Blvd., Suite 250 » Soulh Bend, Indiana 46601
Tel. 574.234.4149 « Fax 574.239.1900

www.bakerdanials.com
INDIANA

GERARD T. GALLAGHER
WASHINGTON, D.C.

Attomey at Law
[Hrec! 574.239.1921
gerasd gatiagher@bakerd.com CHINA

April 21, 2006

Mr. Greg Gough

Rivals.com

P. O, Box 1604

Brentwood, TN 37024-1604

Re:  Fan Action, Inc.
QOur Reference: FAN-L0O002

Dear Mr. Gough:

We represent Fan Action, Inc. ("Fan Action”). Fan Action is the owner of U.S. Trademark
Registration Nos. 2,435,576 and 2,297,533 for the mark BLUE AND GOLD TRADITIONS and
Design. Fan Action also owns U.S. Trademark Application Serial No. 78/809,066 for the mark
BLUE AND GOLD, which it uses in connection with various printed publications and websites
relating 10 college athletics, and, in particular, the athletic programs of the University of Notre Dame.
We assume you are well aware of Fan Action's Blue and Gold Illustrated publication (also known as
BGDH and its www.blucandgold.com web site. Through its extensive promotional activities, Fan
Action’s Blue and Gold publication as well as the BLUE AND GOLD and BGI trademarks have
become widely recognized and associated exclusively with Fan Action.

Through the internét addresses www.bgi.rivals and bgi.rivals.com, Rivals is using Fan
Action’s trademark in order to direct internet users to a competing Rivals website. In addition, Rivals
is also using meta tags on its site in order to influence search engines, such as Google.com, to list
Rival's website when a user does a search for “Blue and Gold Illustrated.”

Given these factors, it is clear that Rivals' use of the marks BG] and BLUE AND GOLD
ILLUSTRATED is likely to cause confusion and mistakes and to deceive consumers. In particular,
consumers viewing Rivals' use of the BG! and BLUE AND GOLD ILLUSTRATED marks in
conjunction with Rivals’ goods and services will wrongly believe that Rivals actually offers the goods
and services of Fan Action or that Rivals' goods and services are somehow approved by or affiliated
with Fan Action. Accordingly, Rivals’ use of BGI or BLUE AND) GOLD ILLUSTRATED js likely
to cause confusion or to cause mistakes or to deceive as to the affiliation, connection or association of
Rivals with Fan Action, and as to the origin, sponsorship and approval of Rivals' goods and services
or other commercial activity by Fan Action.

BODBO! 4334600v2
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Mr. Greg Gough -2- April 21, 2006

Rivals' use of the BG] and BLUT: AND GOLD ILLUSTRATED marks infringes Fan Action's
trademark rights and constitutes unfair competition, all in violation of 15 U.S.C. §§1114, 1125 and
common law. Such infringement and acts of unfair competition have caused and will continue to

cause irreparable harm and damage to Fan Action.
Accordingly, we demand that Rivals:

(1) cease all use of the www.bgi.rivals.com and bgi.rivals.com web addresses,
and any and all other trademarks, trade names and domain names that are likely o
cause confusion with our client's trademarks or that otherwise infringe our client’s

rights;

(2) remove the BLUE AND GOLD ILLUSTRATED meta tags from your
website, as well as any and all other tradernarks, trade names and domain names that
are likely to cause confusion with our client's trademarks or that otherwise infringe

our client’s rights;

(3) ceasc any and all use of the BGI and BLUE AND GOLD ILLUSTRATED
marks, as well as any and all other trademarks, trade names and domain names that
are likely to cause confusion with our client’s BGI and BLUE AND GOLD
ILLUSTRATED marks or that otherwise infringe our client’s rights on and in
connection with the manufacture, marketing, sale, promotion, display and distribution
of printed publications and web sites relating to college athletics; and

{4) deliver to Fan Action at no cost any and all other materials bearing or
utilizing the BGI or BLUE AND GOLD ILLUSTRATED marks in Rivals'
possession, custody or control, including, but not limited to, advertising of the goods
and services provided by rival.com,

Please provide to us your written confirmation that you will comply with these requests
within weeks of receipt of this letter. We look forward to hearing from you.

Very truly yours,

BAKER & DANIELS LLP

erard T, fallagher

GTG:rac
cc: Mr. Robert Firth ,/

BDDBO) 4334600v2
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March 9, 2006

Mr. Greg Gough

Rival.com

7107 Executive Center Drive, Suite 100
Brentwood, TN 37027

Re:  Fan Action, Inc.
Qur Reference: FAN-1.0002

Dear Mr. Gough:

We represent Fan Action, Inc. ("Fan Action"). Fan Action is the owner of U.S, Trademark
Registration Nos. 2,435,576 and 2,297,533 for the mark BLUE AND GOLD TRADITIONS and
Design. Fan Action also owns U,S. Trademark Application Serial No. 78/809,066 for the mark
BLUE AND GOLD, which it uses in connection with various printed publications and websites
relating to college athletics, and, in particular, the athletic programs of the University of Notre Dame.
We assume you are well aware of Fan Action's Blue and Gold Illustrated publication (also known as
BGI) and its www.blueandgold.com web site. Through its extensive promotional activitics, Fan
Action's Blue and Gold publication as well as the BLUE AND GOLD and BGI trademarks have
become widely recognized and associated exclusively with Fan Action.

Through the internet address www.bgi.rivals, rivals.com ("Rivals") is using Fan Action's
trademark in order to direct internet users to a competing Rivals website. In addition, Rivals is also
using meta tags on its site in order to influence search engines, such as Google.com, to list Rival's
website when a user does a search for “Blue and Gold Illustrated.”

Given these factors, it is clear that Rivals' use of the marks BGI and BLUE AND GOLD
ILLUSTRATED is likely to cause confusion and mistakes and to deceive consumers. In particular,
consumers viewing Rivals' use of the BGI and BLUE AND GOLD ILLUSTRATED marks in
conjunction with Rivals' goods and services will wrongly believe that Rivals actually offers the goods
and services of Fan Action or that Rivals' goods and services are somehow approved by or affiliated
with Fan Action. Accordingly, Rivals' use of BGI or BLUE AND GOLD ILLUSTRATED is likely
to cause confusion or to cause mistakes or to deceive as to the affiliation, connection or association of
Rivals with Fan Action, and as to the origin, sponsorship and approval of Rivals' goods and services
or other commercial activity by Fan Action.

BDDBOI 4334600vi
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Mr. Greg Gough -2- March 9, 2006

Rivals' use of the BGI and BLUE AND GOLD ILLUSTRATED marks infringes Fan Action's
trademark rights and constitutes unfair competition, all in violation of 15 U.S.C. §§1114, 1125 and
common law. Such infringement and acts of unfair competition have caused and will continue to
cause irreparable harm and damage to Fan Action.

Accordingly, we demand that Rivals:

(1) cease all use of the bgirivals.com web address, and any and all other
trademarks, trade names and domain namcs that are likely to cause confusion with
our client's trademarks or that otherwise infringe our client’s rights;

(2) remove the BLUE AND GOLD ILLUSTRATED meta tags from your
website, as well as any and all other trademarks, trade names and domain names:that
are likely to cause confusion with our client's trademarks or that otherwise infringe
our client’s rights;

(3) cease any and all usc of the BGI and BLUE AND GOLD ILLUSTRATED
marks, as well as any and all other trademarks, trade names and domain names that
are likely to cause confusion with our client’'s BGI and BLUE AND GOLD
ILLUSTRATED marks or that otherwise infringe our client’s rights on and in
connection with the manufacture, marketing, sale, promotion, display and distribution
of printed publications and web sites relating to college athletics; and

(4) deliver to Fan Action af no cost any and all other materials bearing or
utilizing the BGI or BLUE AND GOLD ILLUSTRATED marks in Rivals'
possession, custody or control, including, but not limited to, advertising of the goods
and services provided by rival.com.

Please provide to us your written confirmation that you will comply with these requests
within weeks of receipt of this letter, We look forward to hearing from you.

Very truly yours,
BAKER & DANIELS LLP

Gerard T. Gallagher

GTG:rac
cc: Mr. Robert Firth

BDDBOI 4334600v1
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- BAXER & IDANIELS e

EST, 1ARB3

First Bank Building. 205 W..)Jefferson Blvd., Suile 250 » South Bend. Indiana 46601
Tel, 574.234.4149 » Fax 574.239.1900
www.bakerdaniels.com

Davie R. ProrTT

= “ INTAKA
Attorney at Law 5 WASHINGTON. D.C.

Direct 574.239.3903 -
david.pruitt@bakerd.com CHINA

August 17, 2005

Via Certified Mail/Refurn Receipt Requested
Certified Mail Receipt No. 7111 1166 0620 0001 5480
And First Class Mail

Mr. Tim Pnister
21606 Carriage Dr.
South Bend, IN 46614

Re:  Fan Action, Inc.

Dear Mr. Prister:

This law firm represents Fan Action, Inc. We understand your relationship as an independent
contracior with Fan Action has recently terminated and understand thatl you have 10ld Fan Action that
you have signed a "contract” with Rivals.com. We are writing to remind you of your continuing legal
obligations under the Independent Contractor Agreement between you and Fan Action dated August
30, 2004 (the “Agreement™), a copy of which is enclosed for your reference.

In the Agreement, you agreed to be bound by certain covenants for a period of 15 months following
the termination of your relationship with Fan Action. Specifically, you agreed, among other things,

not to

own an interest in, operate, join, control or participate in, or be connected
as an officer, employee, agent, independent contractor, partner,
sharcholder, or principal of or in any corporation, partnership,
proprietorship, firin association, or other entity, developing, scliciting
orders for, selling, distributing, or otherwise marketing products, goods
and/or services which directly, or indirectly, compete with the
Corporation's Business. The Contractor acknowledges that, in view of
the scope of the Corporation's Business, the area in which the Contractor
shall be precluded from competing is both reasonable and reasonably
required for the protection of the Corporation.

Section 2B(1). Additionally, you agreed not to "divert or take away, or attempt 1o diveri or take away .
.. any of the customers of the Corporation.” Id. at ZB(iv).

By your own admission, you are currently employed by Rivals.com, a dircct competitor of Fan Action.
Moreover, Fan Action recently learned thal you have been writing, without our knowledge, for various

BDDBO| 4150188v]
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Mr. Tim Prister -2- August 17, 2005

Indiana newspapers about the Unjversity of Notre Dampe. Additionally, we know that as of August 15,
2005 you were extensively questioning Coach Weis of the University of Notre Dame after evening
practice. Such conduct by you plainly violates your contractual obligations under the Agreement.

Fan Action demands that yon immediately cease and desist from further violations of your Agreement.
Fan Action further demands that you comply fully with all of your continuing legal obligations under
the Agreement. In particular, your employment with Rivals.com violates the Agreement.

Please advise me immediately in writing whether you intend to comply with the foregoing demand and
discontinue any further activities in breach of the Agrecment. If you fail to provide a satisfactory
written response by close of business on August 19, 2005, we will presume that you are continuing to
engage in activities jn violation of the Agreement. Please be advised that unless your conduct in
violation of the Agreement ceases immediately, Fan Action stands ready to pursuc all avajlable
equitable and legal remedies against you to protect its contractual and other legal rights.

By copy of this letter to Shannon Terry at Rivais.com, we are placing Rivals.com on notice of your
obligations under the Agreement and Fan Action’s demand that you cease and desist any activities jn
violation of the Agreement. Fan Action also demands that Rivals.com not induce, or assist in, any

breaches of your obligations under the Agreement.

This letter is without prejudice, and Fan Action reserves all of its rights and remedies under the
Agreecment and all applicable laws. 'We cxpect that you and Rivals.com will understand the
seriousness of this matier and will comply immediately and fully with the foregoing demands.

Very truly yours,
BAKER & DANIELS 1Lr
David R. Pruit1

Enclosure

cc: Shannon Terry (w/cnelosure, via certified mail, return receipt requested)

BDDB01 4150188v|
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BAKER & DANIELS e @ @PY

First Bank Bullding, 205 W. Jefferson Bivd., Sults 250 « South Bend, Indlana 46601
Tel. 574.234.4148 + Fax 574.238,1800

www.bakerdaniels.com
EDWARD A. SuLLIvan 111 INDIANA
Atlorney ai Law WASHINGTON, [.C.
Oirec! 574.238.1930
ed.sullivan@bakend £om CHINA
May 24, 2005

VId UPS NEXT-DAY AIR

Mr. Shannon Terry

President and Chief Executive Officer
JBS Sports, Inc. (d/b/a Rivals.com)
10 Cadillac Drive, Suite 400
Brentwood, TN 37027

Re: Attempts by JBS Sports to Interfere with Fan Action's Ability to Perform Under that
Certain Network Affiliate Agreement dated August 10, 2003 and to Undermine Fan
Action's Goodwill in the Industr

Dear Mr. Terry:

We represent Fan Action, Inc. We have been advised that you recently solicited and hired three
of Fan Action's employees to work for JBS Sports. It is our further understanding that you
previously attempted to hire Tim Prister and were advised by him that he was under contract
with our client, Our client has reason to believe that you are eontinuing to attempt to negotiate
with Tim Prister regarding a potential employment/eontractor arrangement to write for JBS
Sports. Be advised that Mr. Prister is under contract with our client and is bound by a covenant
not to compete. Should JBS Sports persist in trying to induce Mr. Prister to violate his non-
compete, Fan Action plans to use all means at its disposal to hold JBS Sports responsible for any
resulting loss of business and other damages. JBS Sports' efforts to lure away Fan Action's
writing staff appear calculated to undermine Fan Action's ability to perform its obligations under
the Network Affiliate Agreement and to unfairly hinder its ability to compete upon the
conelusion thereof, Further activity by JBS Sports in this vein will not be tolcrated.

In this regard, for and on behalf of our client, we hereby demand that JBS Sports immediately
undertake the following steps:

1. Immediately cease the solicitation of Tim Prister; and

2. Immediately remove from any of your websites and message boards any posts
concerning the future prospects of blucandgold.com and/or JBS Sports' recent hires of
former Fan Action employces.

We look forward to hearing from you at your carliest convenience as time is of the esscnce in
thcse matters, Currently, our client is considering the need to file an action seeking all available
legal and equitable relief in respect of your actions to date to protect itself from further tortious
interference.
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Mr, Shannon Terry
Page: 2
May 24, 2005

Very truly yours,

BAKER & DANIELS

RV AR

Edward A. Sullivan, II1
EASAjs

cc: Robert Firth

BDODBO) 4077044v2
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5-9-03

Bob,

Rivals approached me to write four stories 2 week for espn.com, as well as a taking partin a
pay chat room that is entitled “The Leprechann 1.ounge” in which I interact with
subscribers to the cite,

This additional work would entail approximately 200 additional stories per year for
espn.com, once-g-week visits to the “Lounge” to answer questions and any additional
recruiting information that I could provide.

_Bobby Burton indicated througl: Jack that they could pay me $500 a month for this service.
1 was told that the money would not be taken out of Blue & Gold Illustrated’s cut for the
other work I do for them. The $500 would come out of the money Rivals made from my
additional endeavor.

1've now been told that the $500 that was paid to me in May was taken out of the profits
owed to Blue & Gold Nlustrated. This is contrary to my understanding of the agreement.

While I will admit in hindsight that it would have been better to approach you on this topic
before agreeing to it, I also viewed it as work above and beyond my responsibilities with
Blue & Gold Hlustrated with regard to Rivals. My responsibilities to that website were never
compromised as a result of this agreement.

I have not received a pay increase from Blue & Gold Illustrated for approximately four
years as a result of the company's financial situation, although my responsibilities toward
BGI's and Rivals’ websites have accounted for an increase of stories written to
approximately 750 per year.

I was simply trying to supplement my income through freelance work while not
compromusing my commitment to the company. Had [ intended to deceive Blue & Gold
Tlustrated, [ certainly would have gone to great lengths o make sure that my name did not
appear on the statements seat from Rivals to BGL

I hope you understand my perspective on this situation.
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SECURITIES AND EXCHANGE COMMISSION
Washington, D.C.

LITIGATION RELEASE NO. 15906 / September 24, 1998

S5ECURITIES AND EXCHANGE COMMISSION v. CHRRLES O, HUTTOE, ET AL.,
Civil Action No. 96-02543 (GK) (D.D.C.)

SEC WINS SUMMARY JUDGMENT AGAINST INTERNET MICROCAP STOCK TOUT

The Securities and Exchange Commigsion ("Commission™)
announced that on September 14, 1958, the United States PDistrict
Court for the District of Columbla granted the Commission's
motion for summary judgment against{§§ AR " Terry")
and Dunbar Holdings, Ltd., ("Dunbar™ in the case
arising out of the manipulation of the market for the securities
of Systems of Excellence, Inc. ("SOE"). The Court found that
Terry and Dunbar, Terry's wholly owned Bahamian shell company,
violated the antitouting and antifraud provisions of the
gecurities laws by touting and scalping the securities of SOE and
seventeen other microcap issuers. The Court ordered Terry and
Dunbar to disgorge trading profits of $828,448 and certain other
compensation, together with prejudgment interest on that amount,
and permanently enjoined them future violaticons of Secticn 17(a}
of the Securities Act of 1933, Section 10{b) of the Securities
Exchange Act of 1934 and Rule 10b-5 thereunder.

In particular, the Court found the following:

0 From August 1993 until November 19968
Goldstar Research, Inc., publisher o GA Goldstar Whisper
Stocks newaletter. That newsletter profiled and made
recommendations promoting largely unknown and untested penny
stock or small capitalization companies, and was distributed
over the internet and otherwise.

R pfties included writing articles and commentaries
about scme cof the companies, selling newsletter subscriptions
and assieting in preduction and distribution of the
newsletter.

0 Companles paid 8GA with stock in exchange for articles
promoting their stock in the Whisper newsletter.Mgot
stock from SGA for compenies he promoted in the es he
wrote.

0 Continuously over a two year period, msold stocks after
the Whisper newsletter recommended that its subscribers
purchase those stocks. Terry sold both stock that he received
as compensation for touting the issuer and stock that he
purchased in the market shortly before promotional articles
appeared in the Whisper newsletter.

0 m‘failure to disclose that he had been given shares in
exchange for promoting the companies in the newsletter
violated the antitouting and the antifraud provisions of the
securities laws. The Court rejected a "disclaimer™ that
"personnel associated with SGA may own shares in the companies
mentioned herein or may act as consultante thereto for
compensation"” as inadeguate disclosure of those facts, and
held that "[i]t is inherently misleading to present articles
as objective reporting when they are in fact promotions paid
for by the company featured."

6/2/2005 9:46 AM
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0 ANpSa¥:ilure to disclose that he intended to sell his
personal holdings of stock despite the recommendations to buy
made in the Whisper newsletter -- a practice known as
"scalping"” -- separately violated the antifraud provisions of
the securities laws.

A mndisclosed touting and scalping separately defrauded
subscribers to the newsletters. The Court ordered Terry and
Dunbar to disgorge the commissions he earned for selling
subscriptions to the Whisper newsletter,

The Court also rejected Qnd Dunbar's claims that
Section 17({(b}) of the Exchange Act —-=" requiring disclosure of
compensation received from an lssuer, underwriter or dealer in
exchange for publishing a description of a security -- violated
the First and Fifth amendments of the Constitution as applied to
them.

In the same decision, the Court denied the Commission's
motion for summary judgment against J.S. Holdings, a relief
defendant in the case. It also granted J.5. Holdings' motion to
lift the preliminary injunctive relief previously imposed.

In other developments in recent months, the Commission has
entered into settlements with, or dismissed from the litigation,
geven additional relief defendants. On Rugust 6, 1998, the Court
ordered, pursuant to a consent in which she neither admitted nor
denied the Commission's allegations, Nancy Ellis, aka Nancy Ellis
Davis, aka Nancy Davis ("Ellis") to pay disgorgement of
$3,579,770, which is the amount of illegal proceeds that she
received from the SCE fraud. The gsettlement provided that upon
the transfer by Ellis to the Court-appointed Receiver of
$2,B05,047 in bank accounts that were previously frozen in this
case, collection of the remaining disgorgement would be waived in
light of her demonstrated inability to pay based on the
representations in Ellls's sworn financial statements. On August
17, 1998, those funds were transferred to the Receiver in full
compliance with the Court's order, As part of the settlement
with Ellis, the Commission agreed to dismiss without prejudice
Ellis's son and daughter-in-law, relief defendants William K. Daw
and Sonya Daw, from the litigation,

In additien, relief defendants Jack Weinstein, Nancy
Weinstein, and Adobe Galleries Inc., ("Weinstein relief
defendants") consented, without admitting or denying the
Commission's allegations, to the entry of a final judgment in
which the Court declared that they have no right, interest, or
claim to three checks that they received from Ellis totaling
$2,600,000 and ordered them to surrender these instruments.

These three checks, drawn on accounts containing fraud proceeds,
were the basis for the Commission's claims against the Weinstein
relief defendants. The Court entered this final Jjudgment on July
15, 1998, ¥Finally, the Commission dismissed without prejudice
relief defendant Lynda Lou Kane-Xraft from the ongoing litigation
on April 10, 1998. Xane-Kraft's husband, Sheldon Kraft, settled
on January 14, 1998 a related Commission action filed against him
pursuant to which he paid to the Receiver $1,107,000 in cash,
surrendered a vacation house, and assigned claims against his
former employer. The Commission's settlement with Xraft, which
virteally eliminated the combined assets of Kraft and Kane-Kraft,
encompassed the relief thatlt potentially corld be obtained from
Kane-Kraft,

The Commission previpusly has made several announcements
concerning these matters. ©See Lit. Rel. 15888 (September 18,
1998); Lit. Rel. 15677 (March 19, 1998); Lit. Rel. 15617 {January

6/2/2005 9:46 AM
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14, 1998); Lit. Rel. 15600 (Decemker 22, 1997); Lit. Rel. 195571
(November 25, 1997}; Lit. Rel. 154850 (September 12, 1997); Lit,
Rel. 15286 (March 12, 1997): Lit. Rel. 15490 (Janvary 31, 19%7):
Lit. Rel. 15185 (December 12, 1996); Lit. Rel. 15153 {(November 7,
1996) ; Securities Exchange Act Rel. No. 33791 (Octcber 7, 1996).

The Commission's investigation in this matter is continuing.

This enforcement action is part o©f the Commission's four-
pronged appreocach to minimizing Microcap £raud: enforcement,
inspecticons, investor education and regulation. For more
information about the SEC's response to Microcap fraud, visit the
SEC'e Microcap Fraud Information Center at:

http://vwww.8ec.gov/news/extra/microcap. htm,
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EMPLOYMENT AND NON-COMPETE AGREEMENT

THIS AGREEMENT made and entered into as of the 14 day of June, 2002, between
Fan Action, Inc., an Indiana corporation, hereinafter referred to as the “Corporation”, and
Timothy Prister, heremafter referred to as the “Employee”.

NOW, THEREFORE, in consideration of the mutual covenants and conditions
contained herein and the Stock Option and Transfer Restriction Agreement of even date
herewith, the parties hereto agree as follows: “

1. EMPLOYMENT. The parties agree that the employment of the Employee shall
continue as Editor of Blue & Gold Illustrated and to serve and perform such duties as may be
assigned by the Corporation, in such a manner and at such time and place as the Corporation

shall direct.

2. DURATION OF AGREEMENT. This Agreement shall be effective as of the 14™
day of June, 2002, and shall remain in effect until the 30" day of June, 2003. Unless sooner
terminated, this Agreement shall automatically renew for successive one (1) year terms.
Notwithstanding anything to the contrary herein, either party may terminate this Agreement, at
any time, upon two (2) weeks written notice to the other party and the Corporation may
terminate this Agreement immediately for cause. As used herein “cause” shall mean (i) theft or
embezzlement, or attempted theft or embezzlement, of money or tangible or intangible assets or
property of the Corporation, perpetration or attempted perpetration of fraud, or participation in a
fraud, or attempted fraud, on the Corporation; (ii) the Employee’s inability to carry out
effectively the Employee’s duties and obligations to the Corporation; (iii) dishonesty in
connection with dealings with the management of the Corporation; (iv) willful misconduct in the
performance of the Employee’s duties; (v) conviction of a felony; or (vi) a willful and material
breach of this Agreement, The Employee shall be entitled to the compensation accrued as of the
effective date of termination but shall have no other claim against the Corporation.

3. OBLIGATIONS OF EMPLOYEE. The Emplayee agrees to perform faithfully all
of the duties assigned to him to the best of his abilities. The Employee further agrees that he will
devote his full time and attention to the business of the Corporation during the working hours
which are assigned to him by the Corporation, which shall be until otherwise agreed to by the
parties, as worked over the prior employment period.

4, COMPENSATION. The Corporation agrees to pay to Employee, during the period
~ of his employment hereunder as follows:

a, Base Salary. The Employee shall be paid the sum of $73,000 annually in bi-weekly
installments or other installments in accordance with the genersl practice of the
Corporation.
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5. EMPLOYEE BENEFIT PLANS, The Employee shall be entitlcd to participate in
any group medical or term life insurance plan, or any other Employee benefit plan which is
presently existing or which may be established in the future by the Corporation, on the same
terms and conditions as other employees of the Corporation.

6. VACATIONS AND HOLIDAYS. The Employee shall be entitied to paid vacations
and holidays in accordance with the general practices of the Corporation, as amended from time
to time, provided that vacations may not be accrued or carried forward into succeeding years.

7. PROTECTION OF TRADE SECRETS AND OTHER CONFIDENTIAL
INFORMATION., The parties agree and acknowledge that by virtue of the Employee’s position
with the Corporation, the Employee will necessarily have full and complete access to all trade
secrets, specialized marketing and distribution practices and techniques, financial information,
subscriber information and other information, data and knowledge which may be of a
confidential and sensitive nature, all of which the parties further agree are so vital to the
continued success of the Corporation as to be protected against being disclosed or divulged by
the Employee to persons not in the Corporations’ employ, particularly those who compete with
the Corporation in publishing and otherwise disseminating information concerning the
University of Notre Dame and its athletic programs and for any other product or service
marketed or provided by the Corporation.

The Employee then, in addition to any other limitation, regardless of the circumstances of
the termination of his employment with the Corporation, specifically agrees that:

A. He will not, whether during the term of his employment or subsequent to the
termination of his employment, in any fashion, form or manner, either directly
or indirectly, divulge, disclose or communicate to any person, firm or corporation,
in any manner whatsoever, any information of any kind, nature of description,
concerning any matters affecting or relating to the Corporation’s business. Such
matters include but are not limited to the names, addresses, telephone numbers or
or particular desires or needs of customers or advertisers of the Corporation, the
prices charged or costs associated with the Corporation’s services or products, or
information concerning product or market development and distribution without
regard to the probability that any or all of the foregoing matters would not be
deemed confidential, material or important enough to warrant protection as a
trade secret in the absence of a written agreement designating such information as
“Confidential” and expressly restricting the use of such information. Therefore,
this Agreement is intended to afford the Corporation with certain protections that
it would otherwise not be entitled to and with this purpose in mind, the parties
hereto stipulate that, as between them, the same are important, material and
confidential, and gravely affect the successful conduct of the Corporation’s
business and its goodwill, and that any breach of the terms of this subparagraph

is a material breach of this Agreement. This subparagraph will not be deemed to
prevent the Employee from disclosing such matters if such disclosure is necessary
to the Corporation’s business and to the performance of the Employee’s duties
under this Agreement, so long as such disclosure does not involve a trade secr,
or other theretofore undisclosed matter, and the Employee makes such disclgSure
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under circumstances and in a manner reasonably calculated to benefit the
Corporation, as opposed to the employee or actual or potential competitors of the
Corporation.

8. RESTRICTIVE COVENANTS. The Corporation and employee agree that the
Corporation is engaged in publishing a news magazine devoted primarily to covering the
University of Notre Dame and its athletic programs and related literature and information (the
“Corporation’s Business™) and information services and has built up and established a valuable
and extensive trade in this market. The Employee expressly agrees as further consideration of
his continued employment the payment of his wages and the agreement to pay benefits as herein
provided, if the Employee’s relationship with the Corporation terminates for any reason, then for
a period of two (2) years thereafter the Employee shall not and he agrees that he will not, dircctly

or indirectly, do any of the following:

(A) Own an interest in, operate, join, control or participate in, or be connected as an
officer, employee, agent, independent comtractor, partner, sharcholder or principal of
or'in any corporation, partnership, proprietorship, firm, association or other entity,
developing, soliciting orders for, selling, distributing, or otherwise marketing products,
goods and/or services which directly or indirectly, compete with the Corporation’s
Business, including but not limited to the operation of any internet/wcbsite service or
the employment for any internet/website organization. The Employee acknowledges
that in view of the scope of the Corporation’s Business, the area in which the Employee
shall be precluded from competing is both reasonable and reasonably required for the

protection of the Corporation.

(B) Own an interest in, operate, join, control or participate in, or be connected as an
officer, employee, agent, independent contractor, partner, shareholder or principal

of or in The South Bend Tribune, The Irish Sports Report, Schurz Comynunications or
any entity affiliated with or under common ownership or contro! of any of the foregoing.

{C) Induce or influence or attempt to induce or influence, any person who is
engaged as an employee, agent, broke, independent contractor or otherwise by the
Corporation, to terminate his or her engagcment or to engage or otherwise
participate in a business actively, directly or indirectly, competitive with the
Corporation’s business.

(D) Either for himself or for any other person, firm or corporation, divert or take

away, or attempt to divert or take away, call upon or solicit or attempt to call upon

or soficit, any of the customers of advertisers of the Corporation, or potential customers
or advertisers of the Corporation, or distributors of the Corporation’s products or
services, whom he called upon or whom he solicited or with whom he became
acquainted while in the employ of the Corporation.

(E) Make any use of the information described in subparagraph 7(A) ahove or
cause or attempt to cause any other person to use such information, for purposes
other than the business of the Corporation; or
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(F) Undertake planning for or organization of any business activity competitive
with the Corporation’s business, or combine or conspire with other employees
of the Corporation for the purpose of organizing any such competitive business

activity.

It is further agreed that the restrictive covenants contained in this paragraph 8 shall be
limited to the Continental United States. The parties agree and acknowledge that the above
restrictive covenants are both rcasonable and necessary to protect the interests of the Corporation
as to geographical area, scope of restricted activity and duration.

Nothing contained in this paragraph 8 shall be deemed a waiver of the Employee’s
obligation under paragraph 7 above, and in the event of any conflict or inconsistency between
the provisions of this paragraph 8 and paragraph 7 above, the provisions of paragraph 7 above
shall control.

9, BOOKS AND RECORDS., In the event of termination for any reason, the Employee
shall deliver promptly to the Corporation the originals and all copies of any notes, books,
correspondence, lists of customers, distribitors and advertisers, lists of potential customers,
distributors and advertisers and all other records whether written, magnetic or otherwise relating
to the Corporation’s business which are in the Employee’s possession or under his control as of

the date of termmnation.

10. SEVERABILITY. The Corporation and Employee agree that the restrictive
covenants contained in paragraphs 7, 8 and 9 above are severable and separate, and the
unenforceability of any specific covenant herein shall not affect the validity of any other
covenant set forth herein. These covenants on the part of employee shall be construed as an
agreement independent of any other provision in this Agreement, and the existence of any claim
or cause of action of Employee against the Corporation, whether predicated on this Agreement
or otherwise, and shall not constitute a defense to the enforcement by the Corporation of said

covenants,

If any Court of competent jurisdiction shall determine that the time period or the territory
herein restricting competition is unreasonable, said covenants shall not be determined to be null
and void and of no effect, but shall be reformed by said Court to impose a reasonable time period
or reasonable territorial limitation, as the case may be.

11. SURVIVAL OF COVENANTS. This Agreement shall be binding upon and imure
to the benefit of any successors or heirs or representatives of the parties hereto. The restrictive
covenants and promises of thc Employee contained in this Agreement shall survive any
termination or recission of this Agreement unless the Corporation executes a written agreement
specifically releasing the Employee from such covenants. Provided, however, in the event that
the ownership of the Corporation is transferred prior to expiration of the two (2) year restrictive
period, Employee shall be released from restriction under paragraph lafter one (1) year if the
Corporstion is sold to anyone other than Schurz Communications.

12. LEGAL AND EQUITABLE RELIEF. The parties hereby acknowledge and agree . {
that in the event of the breach by Employee of any of the restrictions contained in paragraphs 7,
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8 or 9 above of this Agreement, the Corporation shall be entitled to injunctive and equitable
relief both during dependency of the action and permanently, without the necessity for the
posting of bond, or other security, since the remedy at law would be inadequate and insufficient
to prevent a breach of this Agrecment, or any part of it, and to secure the enforcement of this
Agreement. In addition, the Corporation bringing such action shall be entitled to such other
remedies in law, in equity, or under this Agreement, as may be available, including, without
limitation, reasonable attorney fees and such damages as it can show that it has sustained by

reason of such breach.

13. ENTIRE AGREEMENT. This Agreement constitutes the entire Agreement
between the parties and no other agreements, written or oral exist. -

14, MODIFICATION. This Agreement may be altcred by written agreement only.

15. INDIANA LAW. This Agreement shall be interpreted by the laws of the State of
Indiana and no provision in this Agreement shall be interpreted for or against any party because
that party or its legal representative drafted the provision.

16. DESCRIPTION HEADINGS. The déscriptive headings used herein are for
convenience only and in no way limit or enlarge the scope or meaning of the language hereof.

“CORPO’I}ATION” “EMPLOYEE”
By: W By: Mm/é
L 4 V74
Its President ,
5
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INDEPENDENT CONTRACTOR AGREEMENT

THIS AGREEMENT made this 30" day of August, 2004 by and between FAN

wermrmme—— ACTION; - INC-an -Indians- eorporation-(the-“Corperation’) -and- TIMOTHY. PRISTER
(the “Contractor”).

Statement of Facts

The Corporation and Contractor are parties to a certain Employment and Non-
Compete Agreement dated as of June 14, 2002 (the “Employment Agreement™). . /‘\/
§
’ Y

Contractor was employed by the Corporation through September 3, 2003 (th A
“Resignation Date”) on which date Contractor voluntarily resigned his employment and N (1
the C ation b ted Contractor’s resignation. i
e Corporation has accepted Contractor’s resignation qu, fﬂ ?5 r

The Corporation and Contractor have agreed to enter into this Independent L P 9@,
Contractor Agreement (the “Restated Agreement”). @w
( /{h..

NOW, THEREFORE, in consideration of the mutual covenants and agreemcnts
contained herein, the parties hereto agree as follows:

1. - The Corporation and Contractor agre¢ that the Employment Agreement
has been voluntarily terminated by the Contractor as of the Resignation Date and except
as expressly set forth herein, neither the Corporation nor Contractor shall have any
further claims against the other pursuant to the Employment Agreement and/or the
Contractor’s employment thereunder, al! of which claims, whether known or unknown,
are hereby released by each of Contractor and the Corporation.

2. Notwithstanding the provisions of Paragraph 1, Contractor acknowledges
and agrees that he shall continue to remain bound by 2]l of the post-term covenants set
forth in the Employment Agreement, which are amended and restated as follows:

A PROTECTION OF TRADE SECRETS AND OTHER
CONFIDENTIAL INFORMATION. The parties agree and acknowledge that by
virtue of the Contractor’s position with the Corporation, the Contractor will
necessarily have full and complete access to all trade secrets, specialized marketing
and distribution practices and techniques, financial information, subscriber
information and other information, data and knowledge which may be of a
confidential and sensitive nature, all of which the parties further agree are so vital to
the continued success of the Corporation as to be protected against being disclosed
or divulged by the Contractor to persons not in the Corporation's employ,
particularly those who compete with the Corporation in publishing and otherwise
disseminating information concerning the University of Notre Dame and its athletic
programs and for any other product or service marketed or provided by the
Corporation.
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The Contractor then, in addition to any other limitation, regardless of the
circumstances of the termination of this Restated Agreement, specifically agrees
that:

(i)..  He wil} not, whether during the term of this Restated Agreement or
subsequent to the termination of this Reststed Agreement, in any fashion,
form or manner, either directly or indirectly, divulge, disclose, or
communicate to any person, fimm, or corperation, in any manner whatsoever,
any information of any kind, nature or description, conceming any matters
affecting or relating to the Corporation's business. Such matters include, but
are not limited to, the names, addresses, phone numbers or particular desires
or needs of customers or advertisers of the Corporation, the prices charged or
costs associated with the Corporation's services or products, or information
concerning product or market development and distribution without regard
to the probability thet any or all of the foregoing matters would not be
deemed confidential, material, or important enough to warrant protection as
a trade secret in the absence of a written agreement designating such
information as "confidential" and expressly restricting the use of such
information. Therefore, this Restated Agreement is intended to afford the
Corporation with certain protections that it would otherwise not be entitled to
and with this purpose in mind, the parties hereto stipulate that, as between
them, the same are important, material and confidential, and gravely affect
the successful conduct of the Corporation's business and its goodwill, and
that any breach of the terms of this subparagraph is a material breach of this
Restated Agreement., This subparagraph will not be deemed to prevent the
employee from disclosing such matters if such disclosure is necessary to the
Corporation's business and to the performance of the Contractor's duties
under this Restated Agreement, so long as such disclosure does not involve a
trade secret or other theretofore undisclosed matter, and the Contractor
makes such disclosure under circumstances and in a manner reasonably
calculated to benefit the Corporation, as opposed to the Contractor or actual
or potential competitors of the Corporation.

B. RESTRICTIVE COVENANTS. The Corporation and Contractor
agree that the Corporation is engaged in publishing a news magazine devoted
primarily to covering the University of Notre Dame and its athletic programs and
related literature and information (the "Corporation's Business”) and information
services and has built up and established a valuable and extensive trade in this
market. The Contractor expressly agrees, as further consideration of this Restated
Agreement, upon thc expiration of this Restated Agreement or the earlier
termination for any recason whatsoever, then for a period of fifteen (15) months
thereafter the Contractor shall not and he agrees that he will not, directly or
indirectly, do any of the following;

FADua\Legal2VPersonalJC B & G\Empiloyment Apmints\independent Contractor Agmt 4.d0¢
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(i) Own an interest in, operate, join, control, or participate in, or
be connected as an officer, employee, agent, independent contractor, partner,
shareholder, or principal of or in any corporation, partnership, proprietorship,

distributing, or otherwise marketing products, goods and/or services which
directly or indirectly, compete with the Corporation's Business. The
Contractor acknowledges that, in view of the scope of the Corporation's
Business, the area in which the Contractor shall be precluded from
competing is both. reasonable and reasonably required for the protection of
the Corporation,

(ii) Own an interest in, operate, join, control, or participate in, or
be connected as an officer, employee, agent, independent contractor, partner,
shareholder, or principal of or in The South Bend Tribune, The Irish Sports
Report, Schurz Communications, or any entity affiliatcd with or under
common ownership or control of any of the foregoing.

(iii)  Induce or influence or attempt to induce or influence, any
person who is engaged as an employee, agent, broker, independent
contractor, or otherwise by the Corporation, to terminate his or her
engagement or to engage or otherwise participate in a business actively,
directly, or indirectly, competitive with the Corporation's business;

(iv)  Either for himself or for any other person, firm, or
corporation, divert or take away, or attempt to divert or take away, call upon
or solicit or attermmpt to call upen or solicit, any of the customers of
advertisers of the Corporation, or potential customers or advertisers of the
Corporation or distributors of the Corporation's products or services, whom
he called upon or whom he solicited or with whom he became acquainted
while in the service of the Corporation as either an employee or independent
contractor,

(v}  Make any use of the information described in subparagraph
2(A) above or cause or attempt to cause any other person to use such
information, for purposes other than the business of the Corporation; or

{vi)  Undertake planning for, or organization of, any business
activity, competitive with the Corporation's business, or combine or conspire
with other employees of the Corporation for the purpose of organizing any
such competitive business activity.

It is further agreed that the restrictive covenants contzined in this paragraph 2 shall
be limited to the Continental United States. The parties agree and acknowledge that
the above restrictive covenants are both reasonable and necessary to protect the

(WS
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interest of the Corporation as to geographical area, scope of restricted activity anl
duration.

Restated Agreement for any reason, the Contractor shall deliver promptly to the
Corporation the originals and all capies of any notes, books, correspondence, lists of
customers, distributors and advertisers, lists of potential customers, distributors, and
advertisers and all other records whether writter;, magnetic or otherwise relating o
the Corporation's business which are in the Contractor's possession or under his
control as of the date of termination.

D. SEVERABILITY. The Corporation and Cortractor agree that the
restrictive covenants contained in this paragraph 2 are severable and separate, and
the unenforceability of any specific covenant herein shall not affect the validity of
any other covenant set forth herein. These covenants on the part of Contractor shall
be construed as an agreement independent of any other provision in this Restated
Agreement, and the existence of any claim or cause of action of Contractor against
the Corporation whether predicated on this Restated Agreement or otherwise ‘and
shall not constitute a defense to the enforcement by the Corporation of said
covenants.

If any court of competent jurisdiction shall deterrnine that the time period or
~the territory herein restricting competition is unreasonable, said covenants shall not
" be determined to be null and void and of no effect, but shall be reformed by said

court to impose a reasonable time period or reasonable territorial [imitation, as the
case may be.

E, SURVIVAL QF COVENANTS. This Restated Apreement shall be
binding upon and inure to the benefit of any assignees of the Corporation's interests
herein and any successors, heirs or representatives of the parties hereto. The
restrictive covenants and promises of the Contractor contained in this Restated
Agreement shall survive any termination or recision of this Restated Agreement
unless the Corporation executes a written agreement specifically releasing the
Contractor from such covenants.

F. LEGAL AND EQUITABLE RELIEF. The parties hereby
acknowledge and agree that in the event of the breach by Contractor of any of the
restrictions contained in paragraphs 7, 8, or 9 of this Restated Agreement, the
Corporation shall be entitled to injunctive and equitable relief both during
dependency of the action and perrnanently, without the necessity for the posting of
bond, or other security, since the remedy at law would be inadequate and insufficient
to prevent a breach of this Restated Agreement, of any part of it, and to secure the
enforcement of this Restated Agrecment. In addition, the Corporation bringing such '
action shall be entitled to such other remedies in law, in equity, or under this
Restated Agreement, as may be available, inciuding, without limitation, reasonable i

4 i
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attorneys fees and such damages as it can show that it has sustained by reason of
such breach.

T 37T T Contractor will” provide tlie folloWing services o e Corporation and
Corporation will pay the Contractor for such services as set forth below:

Services Payment
A. Contractor will provide four stories per A. 32,000 perissue.

issue consistent in character and content
with the stories which Contractor
provided during his employment e.g.,
Extra Point, Opening Whistle, one game
story and one additional story written
during the week ezch es mutually agreed
between Contractor and the Corporation.

B. Contractor will provide two stories per B. $575.00 per week.
day for the Corporation’s web site in
character and content consistent with
stories that Contractor provided to the
Corporation’s web  site  during  his
employment.

Contractor will provide daily reports on
the Corporation’s 900 number in character
and content consistent with the 900
number reports he provided during his
employment with Corporation.

C. Contractor will provide reasonable C. Included in A and B
consulting services and editorial support above.
to Lou Somogyi and Pete Sampson as
requested from time to time.

4. The Corporation shall reimburse Contractor for Contractor’s reasonable travel and
lodging expenses to away Notre Dame football games in a manner consistent with the
Corporation’s practices during Contractor’s employment,

5. This Restated Agreement shall remain in effect through March 31, 2005 unless
the parties elect to extend the term hereof by a written agreement duly executed by both parties.
In such event, any services to be provided by Contractor and the associated fees to be paid
therefore shall be set forth in such written agreement.

FAData\Legal?\Personall CAB&G\Employmenl Agmnistindependent Contractor Agmt 4.doc
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6. This Restated Agreement constitutes the entire agreement between the parties and
no other agreements, written or oral exist,

= 7. - -This Restated Agreement may be altered by written agreement only.

8. This Restated Agreement shall be interpreted by the laws of the State of Indiana

and no provisions of this Restated Agreement shall be interpreted for or against any party
because that party or its legal representative drafied the provision.

Dated as of the date and year first above written.

“Corporation’”. “Contractor”

)

obert.T Fl{y(/ = Timothy Priste
Its Pre51dent
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Shannon Terry Is Pissed Off, Threatens Lawsuit Against TechCrunch Page 1 of 4

Shannon Terry Is Pissed Off, Threatens Lawsuit Against TechCrunch
by Michael Arrington on April 13, 2007

Rivals.com. I'm not going to make a statement on this just yet - our lawyers are involved and have
advised me to keep quiet for now.

I’ll say this much, though. Rivals is no longer my favorite sports news site.

Update (11:42 pm PST 4/13/08): I am still not prepared to respond directly to the letter below.
However, I do want to reach out directly to Shannon Terry and say this: I offer you the opportunity to to
respond in writing to my initial post and refute any fact or opinion that is stated in that post. I will
publish your unedited response here on TechCrunch, giving it full and equal publicity to the original
post. Infact, I'll leave it up on the top of page one for a full 24 hours, and you can choose the day you
would like it published. It will remain permanently on TechCrunch and will have a distinct URL. It can
be any length you feel is appropriate, and you can link to whatever supporting documents you like.

http:/fwww techcrunch.com/2007/04/1 3/shannon-terry-is-pissed-off-threatens-lawsuit-agai... 3/28/2009
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' Bob Firth

From: edgarnty [edgarrlty@sbcglobar net]

Sent:  Thursday, July 07, 2005 9:46 AM
To: Bobby Firth U}}N W

Subject: Fw: Welcome WB <
q}“’{’

-~ Original Message --—
From: Jack @ Rivals

To: edgarrity@sbceglobal.net
Sent: Thursday, July 07, 2005 8:00 AM
Subject: W

Welcome To BlueandGold.com
| wanted to send you a quick note from the staff of BlueandGold.com thanking you for your subscription to
our site. We look forward to providing you the best coverage of Notre Dame sports on the Internet. By
signing up you are joining one of the top communities of Notre Dame fans on the web.

Below are some key links to help you ge! started with our service. Again, we appreciate your business and
if you have any questlons or comments about the site, feel free to send an e-mail me at: nd-

rivals@ameritech.netf.

etfing dtarted

The first place you must visit is our premium message board entitled The Four Horsemen
Lounge. This b otre Dame fans that have subscribed to BlueandGold.com. Fans
to exchange

d providing you with the msude scoop on Notre Pame sports and recrumng
Click on the |ink below to visit the Lounge and make sure to bookmark it once you're there.

http://bqi.rivals.com/forum.asp?fid=1418
"-"'-:\’-—_

The Ticker

This link keeps you in the know with recruiting. On a 24/7/365 schedule, the Ticker lists every recrulting
update on the Rivals.com network about players considering Noire Dame among their top schools. When
recruiting season really heats up In the fall, you can expsct to find an additional 1C recruiting updates here
on a daily basls on top of what you're already getting from the BlueandGold.com staff!
hitp://bgl.rivals.com/recruitingindex.asp

The Recrulting Database

This is your link to the Internet's most comprehensive database on football recruiting. Here you can create
your own recruiting hot list, search for the players that will impact Notre Dame's football future and watch
highlight videos of tomorrow’s stars. Want to check out video clips of future Irish taflback James Aldridge or
lop quarterback prospect Zach Frazer? You can do it hers.

http://bgi.rivals.com/prosearch.asp
Other Important Links
Your User Options Page

This is where you can set up your signature and make Blusandgold.com your home slie.

http:#bqi.rivals.com/useropts. asn?MBO=1

11/16/2009
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i Here is my proposal:

" | Launch the new site ASAP. Move on and get the next era of BGI

" | started. Don't drag It out till Friday. I'm very sure that Rivals .
i will pay you what you have coming to you as if you'd stayed unti! :

: Friday. I would be very happy to broker such a deal,

Think there is a chance?

For the recerd: I HATE THIS SHIT

Jack
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Bob Firth

From: Tim Prister [ijprister@yahoo.com]
Sent: Tuasday, August 23, 2005 10:23 AM
To: bfith@blueandgold.com

Subject: BGI

Bob,

Tt would appear that BGI is moving on without me and I understand your feelings regarding
that decision. I would, however, like to try one more time to make the effort to continue

writing for your newspaper.

Phileosophically, we just don't agree on the approach on the Blue & Gold website. I'm not
saying you're wrong, I'm just saying I have a different idea as to what the future holds
on the web, We can agree to disagree.

I share the same vision, however, of the newspaper.
I've never wanted to stop writing for the newspaper. I understand the value that you place
on me appearing on the website, but isn't there some way we can work out a deal where I
continue writing for the paper? The newspaper is still the foundation of everything that
you do. Despite the shift among consumers to website viewing, I still believe the
newspaper will always be the foundation of Blue & Gold.

This may sound crazy, but even after I begin writing for the Rivals website, I would still
like to write for the Blue & Gold newspaper. I believe they would consent to that if you

greeable to that.

We still have about two weeks before the start of the season. My columns - Extra Poidf an
Timeout - have been the focal points of Blue & Gold for the past 23 years. Can't we work
something out where I still write for the newspaper? Think about it, pray upen it, and
then let's talk.

I believe your subscribers still want to read what I think about Notre Dame football, and
I 5till very much want to be a part, albeit a smaller part, of the Blue & Geld family., I
can cut the cost down to make it more manageable. Let's talk in a couple of days and see
if we can't come up with a compromise.

Bob, I believe this carn still be a win-win situation for both of us. I certainly
understand your feelings toward Rivals and the anger you must feel toward me for'making
the decision I did. But as I said, I still think we can agree to disagree on some issues
but still maintain a wcrking relationship.

Tim

Start your day with Yahoo! - make it your home page http://www.ya .cem/r/hs

e )
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5-9-03

Bob,

Rivals approached me to write four stories a week for espn.com, as well as a taking partin a
pay chat room that is entitled “The Leprechaun Lounge” in which I interact with
subscribers to the cite.

This additional work would entail approximately 200 additional stories per year for
espn.com, once-a-week visits to the “Lounge” to answer questions and any additienal
recruiting information that I couid provide.

Bobby Burton indicated through Jack that they could pay me $500 a month for this service.
1 was told that the money would not be taken out of Blue & Gold Hlustrated’s cut for the
other work I do for them. The $500 would come out of the money Rivals made from my

additional endeavor.,

I've now been told that the $500 that was paid to me in May was taken out of the profits
owed to Blue & Gold Tliustrated. This is contrary to my understanding of the agreement.

While I will admit in hindsight that it would have been better to approach you on this topic
before agreeing to it, I also viewed it as work above and beyond my responsibilities with
Blue & Gold Illustrated with regard to Rivals. My responsibilities to that website were never
compromised as a result of this agreement.

I have not received a pay increase from Blue & Gold Iliustrated for approximately four
years as a result of the company’s financial situation, although my responsibilities toward
BGI’s and Rivals’ websites have accounted for an increase of stories written to
approxitnately 750 per year.

I was simply trying to supplement my income through freelance work while aot
compromising my commitment to the company. Had ] intended 1o deceive Blue & Gold
llustrated, I certainly would have gone to great lengths to make sure that my name did not
appear on the staternents sent from Rivals to BGL.

I hope you understand my perspective on this situation,

-

) LA
Tim Prister
Editor




