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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION
Oliver Collins, Ph.D.,
Plaintiff,
V. Case No. 3:10-CV-281 JVB

University of Notre Dame du Lac,

Defendant.

OPINION AND ORDER

Plaintiff Dr. Oliver Collins, a tenured prafsor at Notre Dame, sued the university after
the university dismissed him. Plaintiff allegbat the university breached his contract by not
following the proper procedure when it dism$em and by not showing adequate cause to
dismiss him. Notre Dame counters that Riffibreached the contract by misappropriating
National Science Foundation (“NSF”) funds anthgghose funds for his personal purposes,
while telling university and NSF officials thie was using the fundisr other purposes.

Both parties move for summary judgmemlaintiff moves for ssmmary judgment on the
grounds that the university breached his contraltitre Dame moves for summary judgment on
the grounds that Plaintiff, not kte Dame, breached the contraéfiter reviewing the material

facts and the parties’ argumerttse Court grants in part adénies in part both motions.

A. Standard of Review
A motion for summary judgmembust be granted “if thpleadings, depositions, answers
to interrogatories, and admissionsfib®, together with the affidats, if any, show that there is

no genuine issue as to any mateféait and that the moving paiity entitled to a judgment as a
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matter of law.” Fed. R. Civ. P. 56(c). Rule 56i@jther requires the entry of summary judgment,
after adequate time for discayeagainst a party “who fails tmake a showing sufficient to
establish the existence of an element essentthbtqgarty’s case, arah which that party will
bear the burden of proof at trialCelotex Corp. v. Catretd77 U.S. 317, 322 (1986).

A party seeking summary judgment bears the initial responsibilityfafming a court of
the basis for its motion and identifying thosetors of the pleadings, depositions, answers to
interrogatories, and admissions on file, togethign the affidavits, if any, which it believes
demonstrate the absence of agjae issue of material factelotex 477 U.S. at 323. If the
moving party supports its motion for summary judgigith affidavits or other materials, it
thereby shifts to the non-moving pathe burden of showing that &sue of material fact exists.
Keri v. Bd. of Trust. of Purdue Unjv58 F.3d 620, 628 (7th Cir. 2006).

Rule 56(e) specifies thanhce a properly supported motion for summary judgment is
made, “the adverse party’s resparsgaffidavits or as otherwiggovided in this rule, must set
forth specific facts to establish that there is augee issue for trial.” FedR. Civ. P. 56(e). In
viewing the facts presented on a motion for summatgment, a court must construe all facts in
a light most favorable to the non-moving party draw all legitimate infeences and resolve all
doubts in favor of that partKeri, 458 F.3d at 628. A court’s roie not to evaluate the weight
of the evidence, to judge the credibility of wisses, or to determine the truth of the matter, but
instead to determine whether theraigenuine issue of triable faéinderson v. Liberty Lobby

477 U.S. 242, 249-50 (1986).



B. Statement of Facts
Neither party disputes the material fachsstead, the crux of their dispute revolves

around the interpretation of the procedural @ctbns provided in the Academic Articles.

(1) Plaintiff's Conduct

Plaintiff was an engineering professoiDegtfendant Notre Dame du Lac University’s
Electrical Engineering Department. (DE 45 at Byring his tenure dflotre Dame, Plaintiff
applied for and received eight or more N@Bearch grants, including a Major Research
Instrumentation (“MRI”) grant for acquisition bigh speed mixed signal test equipment, and a
grant for research entitled Intrinsically Digital Radidd. @t 11.)

In July 2009, the Chairman of the Eleécal Engineering Department (Plaintiff's
department) inspected whether some ofrféiffis purchases were supported by NSF grant
proposals or Notre Dame University matching funeie found that, instad of purchasing the
equipment listed in his grant glcation, Plaintiff used grantihds to purchase expensive camera
equipment and Apple computerdd.(at 13.) Plaintiff used the camera equipment to take
thousands of personal photographs ofmaifiaresidence in upstate New Yorkid(at 14.) He
then used some of these pictures on a website advertising the residence as an inn and submitted
other pictures to magazines for publicatiold.)( After investigatingPlaintiff's purchases,
university personnel found pornographic images anmgers that he purchased with NSF grant
money. [d.) When the NSF and the universigatned of Plaintiff's conduct, the NSF
suspended all his NSF grants and tzhed a criminal investigationld( at 5.) The university

moved to dismiss Collins.



(2) The Procedure to Dismiss a Tenured Professor under the Academic Articles
Section 8 of the Academic #eles governs dismissal of temal professors. The section

mandates that the university may only dismigsnaired professor aftshowing severe cause.
(DE 53-1 at 2.) Under §(b) severe cause is:

e Academic dishonesty or plagiarism;

e Misrepresentation of academic credentials;

e Professional incompetence;

e Continued neglect of academic dutiesgulations, oresponsibilities;

e Conviction of a felony;

e Serious and deliberate personapoofessional misconduct . . .;

e Continual serious disregard for the Raltc character of the University; or

e Causing notorious and public scandal.

Notre Dame’s Provost must inform the professor “in writing[] of the charges, of the basis
for the charges, and of the proposed sanctioll)) The accused professor can meet with the
Provost to informally attempo resolve the situationld.) If the Provost and the professor
cannot resolve the matter, the Provost must appoint “two elected members of the Academic
Council to meet with the relevant Universagiministrator and witkthe faculty member to
attempt to resolve the matter.Id{) One of the appointees must be a professor, not an
administrator. 1¢.)

If the matter is still not resolved after theeetings, the professor may request a hearing.
At this hearing, “the Provost makes known tharges, but not the name of the accused, to the

Executive Committee of the Academic Council.eTExecutive Committee . . . elects a Hearing



Committee consisting of three elected, tenunesnbers of the AcadeenCouncil to conduct a
formal, closed-door hearing.ld{ at 3.) The Executive Committe¢so chooses an alternate “to
take the place of any membsected to the Hearing Committee who must recuse himself or
herself because of bias or irdst, including participation in ¢hinformal resolution process set
forth [in subsection c].” 1¢l.)

Once the Executive Committee elects the kga€Committee, the accused professor has
thirty days to prepare a defenséd.) The university carries the burdef proof at the hearing to
prove by clear and convincing evidence thatjadée cause exists for severe sanctiolss) (

The accused professor “has the right to bringnsel, to confront the accusers and adverse
witnesses for questioning, and to present witnesses. The Uniassitiias the right to counsel
and the right to presnt witnesses.”Id.) After the hearing, #Hearing Committee must

“report[] its findings ad recommendations in writing toghProvost and to the accused faculty
member. The report must include factuatifngs as well as the Hearing Committee’s
conclusion regarding whether there is clea aonvincing evidence of adequate cause for
imposition of the severe setion or dismissal.” Ifl.) The Provost decides the case on the basis
of the Hearing Committee’s recommendatiotd.)(

If the Provost decides to impose severe sanctions or dismiss the professor, the professor
“has a right to appeal to thedR®ident within [ten] days.”Id. at 4.) The President decides the
appeal with the advice of an Appeal Boartil.)( The Academic Articles do not specifically
mention a right to appeal the final decision to a court. However, all members of the Hearing
Committee and Appeal Board must keep the matiafidential “except in the event that

litigation requires disclosure.”ld.)



(3) Notre Dame’s Actions after Learning of Plaintiff's Conduct

On September 21, 2009, Notre Dame’s Provadtadetter to Plaintiff notifying him of

Notre Dame’s formal charges. (DE 43 at The Provost informed Plaintiff in writing that his

actions were dishonest and constitutedosesriand deliberate persal and professional

misconduct; he exhibited a serious disregard ferGhatholic character d¢he university; and he

has exposed the university to abus and public scandalld() These are three of the grounds

for dismissal contained in the Academic Articles.

The university based these charges on Risn¢onduct related to the procurement of

NSF funds and use of equipmefmtained with those funds:

(1d.)

1)

2)

3)

4)

5)

6)

using NSF funds to purchase equipmentificantly different than the equipment
specified in the grant documents;

failing to inform NSF of the nata of the equipment purchase;

submitting a final report under one grantwhich he falsely indicated that the
grant funds were used as indicated;

using equipment purchased with N&i#ds for extensivpersonal use with
negligible if any scientific use of the equipment;

taking and storing sexually explicihd pornographic images using university
computing resources; and

failing to exercise care in maintainingiversity equipment, including university

equipment purchased with government funds.

After providing Plaintiff with written notie, the Provost tried to resolve the matter

through informal measures as required by the Aoad Articles. (DE 43-1 18.) When these



efforts proved unsuccessful, he appointed aeufty members, including Fr. Coughlin, to the
Academic Council to help resolve the situatiort, this informal effort was also unsuccessful.

(Id. 20-21.) At this point, the Provost appethfour faculty members to sit on a Hearing
Committee. Id. 123.) Three were members of the committee, while the fourth was an alternate.
Fr. Coughlin, one of the three members of the Hearing Committeglieadly served on the
Academic Council. 1¢l.)

During the hearing, the university carrige burden of proof to demonstrate the
existence of “serious cause” as defined indbwetract by clear andavincing evidence. The
university focused on the six bases of its gkarand did not specifitypaddress how these
bases met the definition of “serious caus(E 43 at 9.) The Hearing Committee voted to
dismiss Plaintiff because of his actiongd.) After Plaintiff exhausted his internal appeals,
Notre Dame dismissed him and he filed this aliéging breach of contract, and now moves for

summary judgment. Notre Dames@almoves for summary judgment.

C. Argument

Plaintiff alleges that Notre Dame breachied tenure contract by not following the
procedures set out in the AcaderArticles and by dismissing im without proper cause. Notre
Dame alleges that Plaintiff breached the contibgangaging in serious and deliberate personal
and professional misconduct when he misappated over $220,000 in NSF grant money and

university matching funds.



(1) Degree of Deference

In reviewing the universities’ actionsga&ding tenured profeers, the courts are
reluctant to second-gues®thdministrative decisionsSee Vanasco v. Nat'l-Louis University
137 F.3d 962, 968 (7th Cir. 1998) (“[A court] mustt second-guess the expert decisions of
faculty committees in the absence of evidencetti@de decisions masictual but unarticulated
reasons for the University’s actions.Y)ackshaw v. John Carroll Univ. Bd. of Truste@24
N.E.2d 225, 228-29 (Ohio App. 8th Dist. 1993) (affagdthe same deference to a university’s
findings of fact as the et applies in appeals aflministrative decisionsMurphy v. Duguesne
Univ. of The Holy Ghos777 A.2d 418, 427-28 (Pa. 2001) (notihgt there was nothing in the
[tenure c]ontract to indicatedahany of the judgments relatibg a faculty member’s continued
place in the University, or ladkereof, would be open to a judge or jury to override.fact,
this Court may only address the substantive viofetiof the contract if it determines that the
university clearly violated its dismissal procedu@. Murphy v. Duquesne Univ7/77 A.2d
418, 433 (Pa. 2001) (“[W]hile [a professor] is fre@tsert in a court of law that the process of
forfeiture that was afforded him did not complitmthe contract terms, he is not free to demand
that a jury reconsider and re-deeithe merits of his termination.Baker v. Lafayette College
532 A.2d 399, 403 (Pa. 1987) (“This court haguresdiction to reiew the factual
determinations of a collegefpverning body unless it can be ¢lgalemonstrated that the body
violated its own procedures.”). With this priple in mind, the Court turns to the parties’

arguments.

1 The parties primarily refer to law from other pdictions because the law in Indiana is scant.
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(2) Notre Dame Provided SufficigrNotice of Plaintiff's Charges

Section 8(c) of the Academic Articles lists afées that could lead thsmissal. Plaintiff
says the university must specifically charge with one or more offenses on the list in its
written notice or waive the ability bring those charges at thearing. Notre Dame counters by
saying that the plain languagetbé contract contains no such reeaoient and that the list only
relates to a nonexclusive setedxfamples of prohibited conduct.

Under 8§ 8(c), “[tlhe University may imposeveee sanctions or telimate the services of
any member of the faculty for serious caus8erious cause is any of the following:

e academic dishonesty or plagiarism; misesgntation of academic credentials;

e professional incompetence;

e continued neglect of academic dutiesgulations, oresponsibilities;

e conviction of a felony; serious and delibergersonal or professional misconduct . . .;

e continual serious disregard for the Caitaharacter of the University; or

e causing notorious and plic scandal.
The Provost must “inform[] the accused, in writingtloé charges, of the basis of the charges,
and of the proposed sanctiorid. The accused professor is then given at least thirty days to
prepare a defense to the chargefore appearing at the hearing.

The Academic Articles specifically limit thetaans that can constite “serious cause”
and require the Provost to notify the accused itivg of the charges against him. Here, the
Provost's written notice of the @tges against Plaintiff listetiree charges: “serious and
deliberate misconduct of both a personal and professional nature,” a “serious disregard for the
Catholic character of the uningity,” and “exposing the university to notorious and public

scandal.” The Provost also included in his letter the bases for those charges:



e using NSF funds to purchase equipmentificantly different than the equipment
specified in the grant documents;
e failing to inform NSF of the nate of the equipment purchase;
e submitting a final report under one grant in whie falsely indicated that the grant funds
were used as indicated,;
e using equipment purchased with NSF fundseidensive personal usath negligible if
any scientific use of the equipment;
e taking and storing sexually explicit and pographic images using university computing
resources; and
e failing to exercise care in maintainingiversity equipment, including university
equipment purchased with government funds.
At the hearing, Notre Dame presented ewite to prove Plaiiff misappropriated NSF
funds but it did not specify which charges the enick was meant to prove. Plaintiff alleges that
this constitutes a breach of thentract because, according to Rtdf, Notre Dame must specify
which 88(b) charge it is trying forove when it presents evidence. Notre Dame is not required to
do this under the plain languagetbé& Academic Articles. Insad, Notre Dame must present
evidence of the charges and thsibaf the charges against the accused professor, which it did in
the Provost's letter. Having done this, Notre Dame avoided any procedural violation of the

notice requirement set out in the Academic Articles.
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(3) Notre Dame Breached the Contract by Appointing Father Coughlin to Serve on the
Hearing Committee

Finally, Plaintiff maintains that theddring Committee was not properly constituted
because it included Fr. Coughlin. Before tiearing, Notre Dame’s Provost appointed Fr.
Coughlin to meet with Plaintiff and the relevaniministrator to attempt to resolve the matter as
required by 8§ 8(c) of the Academic ArticleShe Provost later appointed Fr. Coughlin to serve
on the Hearing Committee.

Plaintiff argues that Fr.@lighlin’s appointment to thidearing Committee was improper
because any faculty member who takes patiennformal resolution process must recuse
himself from the Hearing Committee. Hesba this argument on subsection (c)(3) which
mandates that the Hearing Committee consist @flt@nnate “to take the place of any member
elected to the Hearing Committee who must recussélf or herself becausé bias or interest,
including participation in the informaésolution process set forth above.”

Under the plain language of the contracHearing Committee member must recuse
himself if he takes part in informal disputesodution procedures. Thianguage applies to Fr.
Coughlin, who did not recuse himself even thouglpduicipated in informal procedures at the
Provost’s request. The universitiplated its dismissal prodere by allowing Fr. Coughlin to
serve on the Hearing Committee.

The Court concludes that Notre Damedwhed its procedurabligations under the
parties’ contract by allowingr. Coughlin to serve on the Bléng Committee after he had

already patrticipated in the infoahdispute resolution procedures.
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D. Conclusion

The Court grants in parhd denies in part Plaintiff'otion for summary judgment (DE
42). The Court also grants in part and denies in part Notre Dame’s motion for summary
judgment (DE 44).

The Court sets a status teleconferencéMay 30, 2012, at 11 am. The Court will initiate

the call.

SO ORDERED on May 21, 2012.

S/ Joseph S. Van Bokkelen
JOSEPHS. VAN BOKKELEN
UNITED STATESDISTRICT JUDGE
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