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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

JAMES DAVIS
Plaintiff,
V. Case No. 3:10-CV-405 JD

LAKESIDE MOTOR COMPANY, INC.,

Defendant.

N N N N N N N N N

OPINION AND ORDER

Now before the Court are the parties’ mos in limine [DE 167, 174] and objections to
the opposing party’s exhibits [DE 170, 173]. The ieaitmotions in limine are prolific, but in
many cases relate to evidence that does not@xibat neither party plans to offer anyway. The
Court denies those portions of the motions as pimdtshould either party wish to offer such
evidence, they should notify tlipposing party immediately, andqrto offering the evidence,
so that the matter can be raiseith the Court if ecessary. Certain of the requests also lack
enough specificity to be useful aders in limine, such astdanket request to preclude lay
witnesses from offering expert opinions. The Calaries those portions of the motions as well,
but the parties remain free to raise thoBgections on an indidual basis at trial.

The Court also notes that, as with any ordetanine, these rulings are preliminary in
nature and are subject to chamgehe case unfolds, particulaifiyhe evidence at trial differs
from what was contained in the parties’ proffénsce v. United Stated69 U.S. 38, 41-42
(1984) (An order in limine “is subjéto change when the case udfglparticularly if the actual
testimony differs from what was contained in tlefendant's proffer. Indeed even if nothing

unexpected happens at trial, thstdct judge is free, in the exase of sound judicial discretion,
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to alter a previous limineruling.”). That said, the Courtdresses each of the motions in
limine in turn, followed by the objections to the trial exhibits.

|. DEFENDANT'S MOTION S IN LIMINE [DE 174]
1. Evidence of Defendant’s insurance coverage

Granted. Defendant seeks to exclude evidends bébility insurance pursuant to Rule
411. Plaintiff objects, but at thenfil pretrial conference he comfied that he does not intend to
offer such evidence unless Defendant somehow opens the door, and that he will approach the
Court prior to offering such evidence. Because no admissible purpose for this evidence is
currently apparent, th@ourt grants the motion.

2. Statementsnadeduring settlement negotiations

Granted without objection.

3. References to discovery disputesid untimely production of documents

Granted in part. Defendant seeks to exclame reference to discomedisputes or its
untimely production of certain documents. Pldfrdbes not object, but wishes to be able to
cross examine witnesses regarding Defendaméasstigation of his charges of discrimination,
which the Court does not interpret as being emmassed by this request. The Court thus grants
the motion, subject to the Court’s previous oroie Plaintiff’s motions for sanctions [DE 140],
in that if Defendant references elicits testimony on the matters addressed in that order, the
Court will instruct the jury to disregard thosettess and will inform it that the reason for the
instruction is that the Defelant failed to comply with its discovery obligations.

4. References to the parés’ motions in limine

Granted without objection.



5. “Golden rule” arguments

Granted in part. Defendant seeks to bar‘fBelden Rule’ argument, which invites the
jury to place itself in the plaintiff's shoelaintiff does not object, she Court grants the
motion. The Court notes, however, that an eldroéRlaintiff's harassment claim is that a
reasonable person in Plaintiff's position would flAidintiff's work environment to be hostile or
abusive, so the Court will not construe this mots limiting Plaintiff in any way relative to this
element of proof.

6. References to Defendant’s corporate status

Denied as overbroad. Defendant requestsaiwatreference to its corporate status should
be barred. The Court agrees that argumentsafiyaal to prejudice against corporations are
improper, but the fact that Defendant is goowation is apparent from its name, and even
Defendant proposed a jury insttion that the jury shoulgive corporations the same
consideration they would give any individual person. In additicainiff must establish a basis
for employer liability as part of his harassrhelaim, and some limited reference to the
Defendant’s corporate status mag/appropriate in that conteXthus, barring any reference at
all to the Defendant’s corpomstatus would be overbroad, so the Court denies this motion,
though the parties remain free to object omnalividual basis should any argument improperly
appeal to prejudice against corporations.

7. References to underlying facts during voir dire

Denied. Defendant requests tktae facts related to this matter be barred from the voir
dire process. That request is dw®ad, as at least some of thederlying facts have to be shared
with the venire in order to select a qualifiedyjuFurther, this requesteed not be addressed

through an order in limine, as the Court willdmnducting voir dire itself, and has given the



parties ample opportunity to propose and to dldgany questions théourt intends to ask
during the process.
8. Legal conclusions by any witness

Denied as lacking specificity.
9. Witnesses, exhibits, or contentions #t Plaintiff did not timely disclose

Denied. The only evidence Defendant idengifées falling in this category relates to
Plaintiff's claim for attorney fees, which is nan issue for the jury, and which Plaintiff does not
propose to offer.

10. Defendant’s subsequent remedial measures

Granted without objection. Evidence of amjpsequent remedial measures, including the
changing of Defendant’s hiring procedures following Plaintiff's termination, will be excluded.

11. Financial situation of the parties

Taken under advisement. Defendant seeksatud® evidence of itBnancial situation.
Where punitive damages are at issue, thougheees a party’s finanal situation may be
relevantLampley v. Onyx Acceptance Cor40 F.3d 478, 485 (7th Cir. 200BEOC v. AIC
Sec. Investigations, Ltdb5 F.3d 1276, 1287 (7th Cir. 1995).fBedant argues that punitive
damages will be limited by a statutory cagttls so low—either $50,000 or $100,000, 42 U.S.C.

§ 1981a—that the probative value of this evimewould be substaatly outweighed by the

danger of unfair prejudice. The Court disagrees that any damages caps substantially affect the
probative value of such evidence, sincedamages caps apply to section 1981, 42 U.S.C.

§ 1981a(b)(4) (stating that the caps on compgengand punitive damages for Title VII claims

shall not “be construed to limit the scope oftha relief available undesgection 1981 of this

title”), and even if Title VII'scaps were to apply, those amounts would still be considerable
punitive damages awards. However, without knowing what evidence Plaintiff intends to offer on
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this subject, if any, the Caucannot conduct a Rule 403 analysisd therefore reserves ruling
on this motion until trial, at which time the pagighould raise the issue outside the presence of
the jury before offering such evidence.

12. “Send a message” arguments

Denied, for the same reason as the previegaest. Punitive damages are at issue, and
even if statutory caps (of which the jury will rme informed) apply, a jury could consider those
amounts to be sending a message, so this argusngmoper as long as it is limited to the
purpose of punitive damages.

13. Defendant’s confidential or proprietary documents

Denied, as neither party is aware of any stotuments that might be offered at trial.

14. Testimonyof non-calledwitnesses

Granted. Defendant asks the Court to bar centsregarding the Defendant’s failure to
call a certain witness. Plaintifésponds by arguing that, consistent with Seventh Circuit Pattern
Jury Instruction 1.19, it can ask the jury to dramvadverse inference from the Defendant’s
failure to call a witness. Howerdhat instruction is only apppriate where the missing witness
was only available to the pargainst whom the inference wdube drawn. Plaintiff has not
identified any such witness, so this argum&atld be improper anthe Court grants this
motion.

15. Comments on a party’s failure to call certain experts

Denied, as neither party has identified any expénesses or indicatl any possibility of

making such comments.



16. Prior allegations, claims, lawsuits, ocomplaints of discimination against
Defendant

Denied. At the final pretrialanference, Plaintiff stated thiaé is unaware of any such
evidence, so there is no needdororder in limine to prevent hifrom offering it. To the extent
any such evidence may become available Plaintiff is cautioned to notify the Court prior to
disclosure to the jury.

17. Evidence of Mike Wilson as a comparator

Denied. Defendant seeks to bar evidence d&eMVilson as a comparator to Plaintiff, on
the basis that a single compawais insufficient to prove distnination. However, Plaintiff does
not need to prove his entire caseotigh every piece of evidence he off@sefFed. R. Evid. 401
(defining relevant evidence as evidence thataay tendency to make a fact more or less
probable than it would be without the evidet)c Comparator evidence is probative of
discrimination and retaliatioiGoleman v. Donaho&67 F.3d 835, 860 (7th Cir. 2012)
(recognizing “evidence . . . that similarly sited employees were treated differently” as
probative of discrimination and retaliation), and éisrlittle if any prejudicial aspect to this
evidence, so this motion is denied.

18. Plaintiffs EEOC charges of discrimination

Denied. Defendant seeks to preventml#ifrom offering his EEOC charges of
discrimination into evidence, on the ground thalythre hearsay. If offered by Defendant, these
would be statements of a party opponent, butdkelusion to the hearsayle does not apply if
Plaintiff offers them. Nonetheds, Plaintiff also argues thagticharges could constitute prior
consistent statements, and these documents could be admitted on that basis if Plaintiff lays the

necessary foundation, so the motion is denied.



19. Plaintiff's response to the Indiana Dpartment of Workforce Development request
for information

Denied. As with Plaintiff's charges of disgrination, this would be hearsay if offered by
Plaintiff, but could potentially be admitted as prior consistent statements.

20. Plaintiff's lost wage summary

Granted without objection. Plaintiff Bavithdrawn the exhibit at issue.

21. Use of the words “nigger” or “nigga”

Denied. In Defendant’s motion, it seeks telexie any use of the words “nigger” or
“nigga” at trial, and asks thed@rt to instruct couns@and every witness tonly use the term “N
word” instead. As written, this motion is frivolous, as what words were said and in what manner
are squarely at issue in this eaas are the effect those wemttually had on Plaintiff and the
effect those words would have had on a readenadrson, so the inflamnay nature of these
words is probative of disputes that are centrdhis case. At the final pretrial conference,
Defendant narrowed its request somewhat, anddabled the words only be permitted to be used
by witnesses in describing exactly what wwa&l and how, and that counsel should only be
allowed to use the words on a single occasion, inrdadelarify his subsequent uses of the term
“N word.” This is somewhat more reasonaltdet the Court still views this request as too
restrictive, as the inflammatory nature of theseds is directly at issue in this matter. The
motion is therefore denied.

That said, the Court has no inten to permit excessive orajuitous use of these words
by either party in this matter. These wordsexeeptionally offensive and inflammatory, and the
Court will not permit counsel to use them imanner that crosses the line from a desire to

inform to a desire to inflame. Where appropriatgunsel should use therm “N word” instead.



22. Plaintiff's income or wak history after August 2009

Denied as moot. Defendant’s argument on this motion relates only to Plaintiff’'s claim for
back pay and front pay, which the Court has already ordered will not be presented to the jury.

23.  Wrongdoing by the Defendant before October 11, 2008

Denied. Defendant seeks to exclude eviden@ngfdiscrimination that occurred prior to
October 11, 2008, on the basis thatould be outside the 18fay statute of limitations.
However, as Plaintiff correctly argues, tmstion is based on the wrong limitations period, as
Plaintiff had 300 days to file sicharges of discrimination anetaliation, so this motion is
denied.

24. Testimony by Plaintiff about statementgo him from employees that were not his
supervisors

Denied. Defendants seeks to bar Plaintifofh testifying about any statements to him
from any employees of the defendant that werehis supervisorsgn the grounds that the
statements would be hearsay, and that saeial comments should not be admitted unless
Plaintiff can link them to the decisionmakers. As to the first ground, such statements may be
hearsay, but only if offered forettruth of the matters asserted, and only if no exception applies.
Without knowing what statements, if any, Defendargctually referring to, the Court cannot
conduct this analysis. Likewise for the secgnound, there is no inditian what statements
Defendant is referring to or thBRtaintiff would be offering therfor the purpose of establishing a
racial animus by his supervisors. Therefore,riotion is denied, but may be raised on an
individual basis at trial.

25. Evidence that Mr. Nichols accuse@laintiff of stealing a tire iron

Granted. Defendant seeks to exclude evidghat Mr. Nichols accused Plaintiff of

stealing a tire iron at some pointafterminating Plaintiff's emplaypent. Plaintiff asserts that at



some point shortly after his employment withf®wlant, Mr. Nichols repted to the police that
Plaintiff stole a floor jackout of the body shop, and that Riff was subsequently questioned
by police officers. Plaintiff argues that this evidens relevant since treating similarly situated
people outside of Plaintiff's protected clamsere favorably can suggethat Mr. Nichols
harbored a racial or retal@y animus, which motivated him to harass and fire Plainfifiat
may be correct in theory, but Plaintiff has nade a sufficient showing to support an inference
that Mr. Nichols made this accusation becaudelamntiff's race or protected activity. There is
no information before the Court indicating wlaatusation Mr. Nichols agally made, what his
basis for that accusation was, whether he nsad#ar accusations against any other individuals,
or whether he had any reason to make simatausations against anther individuals, for
example. Thus, at this time, there is no basis which a jury could find that Mr. Nichols
actually treated similarly situated individuals dréfatly as to this incident, such as would be
required in order for this evidence to be relev&atther, the risk thahis accusation could
require a trial within a trial testablish each of the above issues, thus unduly wasting time and
confusing the issues for the jury, would béstantial, so Rule 403 would also present an
obstacle to introducing this evidence.

As to Defendant’s argument in the altaime that this evience should be excluded
because it occurred outside thediname of Plaintiff's employmenthat is not an appropriate

basis for excluding the evidence. Evidence can bbgtive of Mr. Nicholsracial or retaliatory

! Defendant refers to the item as a tire iron, whlkntiff refers to it as floor jack, though it is
clear they are referring to the same thing. Bsedhis is Defendant’'s motion, the Court uses
Defendant’s term.

2 As to retaliation, the Court consas Plaintiff's argument to be this incidents probative of
Mr. Nichols’ motive and intent teetaliate, not that Platiff is suggesting thahis incident could
be an alternate basis for the jury to finchia favor on the retaliation claim, as he has not
requested jury instructis on that issue and has not suggestatihe is seeking damages for
having been questioned by police mtkhan for having been fired.
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animus even if it took place before or after tinge Plaintiff was actually employed. In fact, even
Defendant has submitted records of disciplineaktagainst other of its employees outside the
timeframe of Plaintiff's employment, to showeaak of discriminatory reason for actions it took
during Plaintiff's employment. Though distancdime from the actions at issue can diminish
the relevance of such evidence, the fact tham@dent occurred after Plaintiff's employment is
itself rather unimportant. Theourt therefore does not reby that ground to exclude the
evidence.
26. Opinion testimony by lay witnesses

Denied as lacking specificity.
27. Testimony that defense counseitimidated or coerced any witness

Granted. Defendant seeks to exclude ewdasr questioning as to whether counsel
intimidated or coerced any witnegd.the final pretrialhearing, Plaintiff noted that he may have
evidence that a witness was iniglated or coerced, but thattmtimidation or coercion was by
the employer, not by counsel. Since allegatioinsuch actions by counsel could be highly
prejudicial, and do not appetar be at issue, the Courtagts this motion, and bars any
suggestion of coercion or intimidation by counsel.

28.  Testimony or argument that Defendant was negligent

Denied. Defendant seeks to exclude angewce or argument that the defendant was
negligent, on the basis that Plaintiff did not adeelyaassert such a theory in his complaint or in
his charge of discrimination to the EEOC. Aftiscussing this request at the final pretrial
conference, the Court inviteddlparties to submit supplemeniaiefs on this issue, and the
Court has considered those filings as wellnaorow the issue, theoQrt notes that the only
context in which Plaintiff could possibly haaeburden of proof to establish Defendant’s
negligence would be the employer liability elemehiis hostile work environment claim. There

10



are two different standards for meeting thene¢nt, depending on whether the harasser was the
employee’s supervisor or merely a co-workéthe harasser wassaipervisor, then the

defendant is liable unless therissment did not culminate irtangible employment action and
the defendant establishes an affirmative defddewiever, “[i]f the haassing employee is the
victim’'s co-worker, the employer is liable gnf it was negligent in controlling working
conditions.”Vance v. Ball State Univi33 S. Ct. 2434, 2439 (2013). In Plaintiff’'s complaint and
his EEOC charge, Plaintiff alleged that he was harassed by ktrolNj his supervisor. He did

not also allege in the alteative that Mr. Nichols was his co-worker, though, so Defendant
argues that Plaintiff has failed &ssert a theory of co-workkarassment and should be barred
from arguing such a theory at trfal.

The Court finds that Defendant’s argumesnts misplaced for several reasons. First,
Defendant has cited no authoritylicating that the negligenstandard cannot also be used
where the harasser is a supervisor. The superstandard, which permits vicarious liability and
is easier for a plaintiff to meet, is not available when the harasser is merely a co-Warker,

133 S. Ct. at 2439, but that does not necessarily theappposite is true. In fact, as the Supreme
Court stated ifllerth, an employer’s own negligence is always a basis upon which it can be
held liable for harassment:

[Aln employer is liable when the toit attributable tothe employer's own

negligence. § 219(2)(b). Thus, althoughsapervisor's sexual harassmerg

outside the scope of employment becatieeconduct was for personal motives,

an employer can be liable, nonethelessenghts own negligends a cause of the

harassment An employer is negligent with spect to sexual harassment if it

knew or should have known about thenduct and failed to sp it. Negligence
sets a minimum standard for employer liability under Title VII . . . .

% The Court further notes that this entire issuiely to be moot, as #re does not appear to be
any colorable basis for arguing that NMlichols does not constitute a supervisor.
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Burlington Indus., Inc. v. Ellerttb24 U.S. 742, 758-59 (1998) (emphasis added). Thus, even
though Plaintiff alleged that Mr. Nichols was his supervisor, leg@sy bit as entitled to pursue
a negligence theory as he is a vicarious lighiheory, as to which Defendant does not object.
Second, Defendant’s argument that Pléimtas required to plead this theory of
employer liability misstates thequirements of the notice pleading system. Plaintiff is not
required to plead the legal thezgisupporting his clainie is merely required to provide “a short
and plain statement of the claim showing that [eentitled to relief.” Fed. R. Civ. P. 8(a)(2);
see Johnson v. City of Shelbjo. 13-1318, slip op. at 1 (U.S. Nov. 10, 2014) (“Federal pleading
rules call for ‘a short and plain statement & thaim showing that theleader is entitled to
relief,” Fed. Rule Civ. Proc. 8(a)(2); thelp not countenance dismissal of a complaint for
imperfect statement of thegal theory supporting the craiasserted.”). The Complaint
adequately states a claim against the Deferfdamacial harassment and contains ample facts
supporting negligence as a basisdmployer liability, and it needot have specified which of
the alternate theories of employer liability Ptéfrintended to pursue. Tthe extent Defendant
claims it did not have adequatetioe of Plaintiff’s intent to punse this theory, its own Answer
refutes that claim, as its thirteenth defensgest “[R]easonable care svaxercised to prevent
and correct promptly any allegedsdiiminatory or harassing behawi . . .” [DE 9]. Defendant’s
similar argument that Plaintitfid not advance this theory Ims EEOC charge of discrimination
fails for the same reason, as Defendant has oiexlithority suggesting that such charges need
to assert legal theories. TherefpDefendant’s motion is denied.

[I. PLAINTIFF'S MOTIONS IN LIMINE [DE 167]
a. Lawsuits or administrative actions filed by or against Plaintiff

Denied as moot, as neither paig aware of such evidence.
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b. Monies Plaintiff may have been paid fronprevious or subsequentlaims or lawsuits

Denied as moot.

C. Claims for unrelated general emotional ditress made by Plaintf in other matters

Denied as moot.

d. The amount of unemployment benefits Plaintiff received

Denied, as this only relates to Plaintiff'sich for back pay, which has been addressed by
previous orders of the Court.
e. Plaintiff's claim for unemployment benefts prior to his employment with Defendant

Granted. Defendant objects to this requesthe basis thatithevidence would
demonstrate that Plaintiff was fired from prior positions for good cause, such as repeated
absences. The Court fails to understand how the fact that Plaintiff submitted a claim for
unemployment benefits would show that he fu&sl for repeated absences (and even then,
Defendant would have to fit this evidence tigh Rule 404(b)), so ilhmotion is granted.

f. Prior criminal acts or bad acts by Plaintiff

Denied, as neither party is aware of such evidence.

g. Evidence and exhibits related to Plaitiff's back pay and front pay claims

Granted. As this Court has previously orderelaintiff's claims for back pay and front
pay are issues for the Court to decide if ssaey, not for the jury. Accordingly, Defendant’s
exhibit D, as well as the portio$ Defendant’s exhibits A, BDO, PP, QQ, and RR that pertain
to Plaintiff’'s work history and wages, will not be admitted.

h. Documents not produced during discovery

Granted. Plaintiff seeks to exclude Defendaexkibit C, to the extent that it contains
any documents not included in Plaintiff'srgmn of the EEOC file. Defendant may use any

documents contained in Plaintdfversion of the file, as digssed in the Court’s sanctions
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order—so long as it establishes an admissiakas for each document—but while Defendant’s
exhibit list notes thathis exhibit contains Plaintiff’'gersion, the exhibit that Defendant
submitted was its own version of the file. The Calbetrefore grants this motion, so to the extent
that if Defendant seeks to admit any portions of éxisibit, they must beontained in Plaintiff's
version of the file.

I. Affidavits from Defendant’'s employees

Denied. Plaintiff seeks to exclude Defendaetiibits S, T, U, V, and CC, which are
affidavits from various Lakesidemployees. These are unlikelylte admitted, as they would
constitute hearsay if offered for their truth, thety could conceivably be used for impeachment
or through an exception to the hearsay rule, edtburt declines to exalle these exhibits’ use
in their entirety. Should the Defendant seeldmit these documents, it will need to lay an
appropriate foundation for their admissibilignd the Court will consider objections on an
individual basis at trial.

J- Defendant’s exhibits that lack foundation

Denied. Plaintiff seeks to exclude fourteen of Defendant’s extuhbithe basis that they
lack foundation. Most of these exhibits are sulecither more specific motions in limine, and
many of them have been stricken or limited through those motions. Thus, the Court declines to
separately address them untles more genal objection.

k. Defendant’s exhibits that were designated without specificity

Denied. Plaintiff seeks to exclude exitsithat Defendant designated without the
requisite degree of specificity, esquired by this Court’'s Schethg Order. However, the Court
finds that the Defendant has gdately designated these exhibgs, it declines to exclude any

exhibits on this ground, but notes that mahyhem are subject to other rulings.
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l. Documents not disclosed by Oendant with its trial exhibits

Denied as already addressed throughratiaions in limine and by this Court’s
Scheduling Order.

m. Expert testimony and evidence

Denied, as Defendant has identified no sushirt®ny or evidence, so an order in limine
on this topic is unnecessary.
n. Medical records and reports

Denied, as no such evidence has been identified.
0. Expert opinions by lay witnesses

Denied as lacking specificity.

p. References to settlement negotiations
Granted.
g. Police reports or surveillance of Plaintiff

Denied, as neither party is aware of any such evidence.

r. Documents concerning Plaintiff’'s enployment subsequent or prior to his
employment with Defendant

Granted, to the extent that Exhibit D is cten. Plaintiff seeks to strike portions of
Defendant’s exhibit D that contain or are lthee information that Defendant learned through
subpoenas issued to his employers. Exhibit irédevant, as the jy will not consider
Plaintiff's wage claim, so this exhibit will berstken regardless of the w@e of its information.

S. Documents concerning Plaintiff’'s employment subsequent or prior to his
employment with Defendant

Denied as redundant the previous request.
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t. Plaintiff's tax documents

Denied, as these documents would only be relgviaat all, to back pay and front pay, so
they have already beenaxded through other orders.

u. Phone records or audio recordings of Plaintiff

Denied, as no such evidence currently exists.

V. Testimony from undisclosed witnesses

Denied. Plaintiff does not identify any witnesseat fit this description, so the Court will
address any such objections on anviatlial basis should this issue arise.

W. Evidence or argument of economic hardsgp that might accrue in the event of a
judgment against Defendant, or that gudgment might cause in increase in
insurance rates

Granted without objection.

X. Evidence or argument as to the effect ik verdict might have on future insurance
rates

Granted without objection.

y. Evidence or argument that a judgment against the Defendant would financially
harm it or cause financial loss to other members of society

Granted without objection.

z. Evidence or argument the Defendant sold its Chrysler Jeep Dodge franchise
subsequent to Plaintiff's employment

Granted without objection.
aa. Evidence or argument that, or wien, Plaintiff hired an attorney

Granted without objection.

bb.  Evidence or argument that Plaintiff isseeking more money thn they expect the
jury to award

Granted without objection.
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ccC. Plaintiff's claim for attorney fees

Granted, to the extent thAefendant may not referenceamment on the fact that
Plaintiff is seeking attorneys’ fees. If necesséng, Court will determine at a later time whether
attorneys’ fees are warranted and in what amount.

dd.  Statutory damages caps

Granted. Statutory damages caps are issugbddCourt to assess, and should not be
disclosed to the jury.

ee. References to society being overly litigious

Granted in part. Plaintiff seeks to bar “[aJreference to society in general being overly
litigious, or that the Plaintiff is engaged in a ‘star ‘scheme to defraud’ any party, or playing
the ‘litigation lottery.” Defendanbbjects to this motion becausédélieves that evidence of
damages that Plaintiff did or ditbt receive in prior lawsuits is relevant. Any relevance to such
evidence would be quite tenuous, but the Defendasirepresented thaiistnot aware of any
such evidence, so its objectionthias motion is moot. Should that change, the Defendant must
notify Plaintiff and the Court before using sushdence. The arguments Plaintiff seeks to bar
through this motion would be improper, so thetiomis granted, subjetd the exception that
Defendant is entitled to impeach Plaintiffesstimony, including by referencing Plaintiff’s
financial motivations, if appropriate.

ff. References to or evidence of discriminabin, harassment, or retaliation claims made
by Plaintiff other than in this matter

Denied as redundant to previous motions, sinde neither party igware of any such

evidence.
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0g. References to or evidence of any moniB&intiff may have been paid in other
claims or lawsuits

Denied as redundant to previous motions, inde neither party isware of any such
evidence.

hh.  References to or evidence of disciplinargctions taken by Defendant’s supervisors
except for Mr. Nichols

Denied. Plaintiff seeks to exclude any refer@to or evidence of disciplinary actions
taken by any supervisor otheathMr. Nichols. Defendant objecon the basis that comparisons
to similarly situated employees are relevantldg as Defendant can actually establish that the
other employees are similarly saed, this evidence may be adnsj so the Court denies the
motion. However, in order to offer these documemtshat basis, Defendawill need to lay a
foundation as to each disciplinary action such thatury could find that the other employees
were similarly situated. This will require Defgant to show at a minimum that there was a
common decisionmakdretween Plaintiff's discipline and eaohthe other disciplinary actions
it seeks to admit, (which doest necessarily mean the emmyptes reported to the same
superviso). Coleman 667 F.3d at 847—-48 (noting that a paryst typically “demonstrate at a
minimum that a comparator was treated nfax®rably by the same decision-maker who fired
the plaintiff”). If that is thecase, and Defendant can also shiat the other employees were
subject to the same standards of conduct astPland that their misconduct was of comparable
seriousness, then the fact that the other emplayedsed in other departments will not bar this
evidenceld. at 849 (“[W]hen uneven discipline is tasis for a claim of discrimination, the
most-relevant similarities are those betwdenemployees’ alleged stionduct, performance
standards, and disciplitg supervisor,’ rather thaolp description and duties.” (quotiRpdgers
v. White 657 F.3d 511, 513 (7th Cir. 2011)). Simply showing that other employees were

disciplined by other supervisors is not enough, though.
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The Court further notes that the relevantsuch evidence may depend on the arguments
Plaintiff advances at trial. If, for example aiitiff concedes that the disciplinary policy would
have required his firing regardie of his race had he actuallphated the policy, and only argues
that he never violated the pagtidhen evidence as to how Defentapplied its policy to other
employees might not be relevant (unless Defendant shows that those employees did not actually
violate the policy either). On ¢hother hand, if Plaintiff arguesathhis firing must have been
discriminatory because no other non-black emplogees got fired or disciplined, then a much
broader range of evidence may be admissible.

il. References to or evidence of any diglinary actions taken by Defendant after
Plaintiff's termination

Denied. Plaintiff seeks to bar any evidencelistipline that Defendd took against other
employees after the date he was firedhaltgh any distance in time tends to diminish the
relevance of such evidence, the fact that Pfaiméid already been fired at the time of the other
disciplinary actions does not mean that theyiaelevant, so long abkey involved common
decisionmakers applying common standdodsonduct of comparable seriousness.

Jj- References to the EEOC's findings

Granted. Plaintiff seeks to bar any referencééEEOC'’s findings as to his charges of
discrimination on the basis that they are heassal also excludable uaedRule 403. Defendant
opposes this request and argued the EEOC'’s findings are admista and that their probative
value is not substantially outvggied by their prejudicial value.

The Court agrees with the Plaintiff. Firgtis not apparent thahe purported findings
meet the exception to the rule against hearsale &B(8)(A)(iii), sets out an exception to the
hearsay rule for a “record or statement of a pudffice if it sets out . . . factual findings from a

legally authorized investigatiordnd “neither the source of infaation nor other circumstances
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indicate a lack of trustworthiness.” Here, the®Eclosed its investigations and issued a Right-
to-Sue letter with a box checkeéxt to the following text:
The EEOC issues the following determination: Based upon its investigation, the
EEOC is unable to conclude that théonmation obtained establishes violations
of the statutes. This does rgartify that the respondeigt in compliance with the

statutes. No finding is made as to anhestissues that might be construed as
having been raised by this charge.

[DE 190-3, -4]. Itis not cleavhat the EEOC means by this langaathough. It could mean that
the EEOC indeed made a finding that no discrimamatir retaliation took place, but it could also
mean that the EEOC was simply closing itgeistigation having naictually made a finding
either way. Thus, it is unclear whether these letters satisfy the exception to the hearsay rule.
Even if the letters, or testimony to the sasffect, were not exaded as hearsay, this
evidence would easily be excluded under Rulg 4hder that rule, “[t]he court may exclude
relevant evidence if its probativalue is substantially outweigthéy a danger of one or more of
the following: unfair prejudice, confusing theigs, misleading the jury, undue delay, wasting
time, or needlessly presenting cumulative evidence.” Fed. R. Evid. 403. Here, the probative
value of evidence of the EEOCisvestigation and findings, such@®y are, is limited, as the
jury will have the benefit of considering évtestimony given under oaéimd tested through the
adversary process, which was not availabka¢oEEOC, and the Defendant has not suggested
that any information was presented to the EERME will not also bevailable at trialYoung v.
James Green Mgmt., In@27 F.3d 616, 624 (7th Cir. 2003jpholding the exclusion of EEOC
findings in part because the pafppinted to no evidentiary matatiavailable to the EEOC that
was not otherwise available tioe jury during trial”);Halloway v. Milwaukee Cnty180 F.3d
820, 827 (7th Cir. 1999) (upholding teeclusion of administrativeridings of discrimination in
part because “the investigation was not dame sworn affidavits odepositions from both

sides”);EEOC v. Custom Cos., IndNo. 02-cv-3768, 2007 WL 1810495 (N.D. Ill. June 21,
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2007) (excluding EEOC findings afteonsidering “the fact thahe EEOC has no adjudicatory
power, that statements made to the invesiigaere not under oath, and that evidence on
matters investigated by the EEOC veasilable from dter sources.”).
Meanwhile, the dangers of unfair prejudicenfusing the issues, misleading the jury, and
wasting time are substantial. &g Seventh Circuit has recognized:
Whether an EEOC determination is in fawdra charging party or a respondent, a
district judge or jury cannot evaluatBe weight it deserves, if any, without
understanding what evidence was preed to the EEOC and whether that
evidence is properly admissible in court.atlsort of effort will rarely add much

to the probative value of the admissible ewvide that is actually submitted to the
court or jury for a de novo decision on the merits.

Silverman v. Bd. of Educ. of the City of Chica@®7 F.3d 729, 733 (7th Cir. 2011). The time
that this detour into the EEOC investigationuibwaste substantiallyutweighs the probative
value of this evidence. Adding tbat the danger that the jury cdlde misled or confused as to
the nature and impact of the EEOC'’s findinggy¢his simply no question that this evidence
should be excluded. Plaintiff's motion in liminetieerefore granted, and the EEOC'’s findings as
to Plaintiff's charges of discrimination will be excluded from trial.

kk.  Plaintiff's sccial media pages

Denied as premature, as Defendant has collected no such evidence.
Il. Improper opening or closing argument

Denied as lacking specificity.
mm. Request for permission to use ReerPoint during opening statements

Granted. Counsel may use PowerPoint priagiems during their opening statements.
However, to the extent counsel wish to inclagy content other than expected testimony or
exhibits that counsel believe will be admitted iatadence, such as cligaor illustrations, for

example, or if counsel include statements oflélmethat differ in any way from the Court’s jury
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instructions, counsel should digse the particular slides tbe opposing party ahead of time to
avoid disruptions at trial.

nn. This motion in limine

Granted, to the extent that the parties malyreference the filing of or ruling on any
motions in limine.

00. This motion in limine and the Court’s order on it

Denied as redundant the previous request.

pp.  Prior rulings and orders by the Court

Granted without objection.

gqg. Unemployment benefits Plaintiff received

Denied as redundant to previous requestsas already addressby the Court’s order
that back pay and front pay issues will not be decided by the jury.
. Attempts to argue against employer liability

Denied. This is a disputed factual issue tiet not been determined as a matter of law or
stipulated to, so the parties dree to explore this issue thrgiuthe evidence that is offered at
trial.

SS. Attempts to argue that Mr. Nichols wa unaware of Plaintiff's complaints against
him

Denied, for the same reasons as the previous request.

[ll. PLAINTIFF'S OBJECTIONS TO DEFENDANT'S EXHIBITS [DE 170]
Wage claim exhibits (Exhibits A, B, D, L, OO, PP, QQ, RR)

Plaintiff objects to these exhibits the basis that they arelprelevant to back pay and
front pay issues, which will not be presentedh® jury. At the final pretrial conference,
Defendant indicated that portions of exhibitsBA, OO, and RR are relevatat issues other than

the wage claim, but conceded that the remainkhgbés are not relevanExhibits D, L, PP, and
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QQ, as well as the portions of exhibits A,@), and RR that pertain to wages, are therefore
stricken. As to the remaining portions bbse exhibits, the Coutbes not yet have enough
information to assess the relevancy or admisitwf those portions, and will deal with those
issues at trial should they arise.

EEOC exhibits (Exhibits C, F, G, I, J, K, W, X, Y)

Plaintiff objects to exhibitselating to the EEOC investigation. This includes the EEOC'’s
investigation file (exhibit C); the EEOC'’s clgar summary (exhibit Fjhe EEOC investigator’s
notes (exhibits G, J, K); the EEOC dismiggadhibit I); Defendant’sesponses to the EEOC
charges (exhibits W and X); and the corresgoeeé from Mr. Ninkovich to the EEOC (exhibit
Y).

For the same reasons discussed above that the Court is not admitting the EEOC’s
findings, the Court does not intend to admmy &xhibits whose relevance is only their
involvement in the EEOC investigation, and manyhafse exhibits alsaatain additional layers
of hearsay. Thus, the only portioofsthese exhibits that are likely be admissible are those that
contain statements by tiR#aintiff, or that have some othleasis for admission or use, such as
for impeachment or as recorded recollecti@ithierwise, these exhibits are unlikely to be
admitted.

Disciplinary records of employees dier than Plaintiff (Exhibit M)

Plaintiff objects to this groupxhibit on the basis that manythese records pertain to
discipline for matters completely unrelated to attendance issues, which are at issue here, and
handed down by supervisors who waod involved in disciplinindnim. As the Court discussed
above relative to Plaintiff’s motion in liminélf), Defendant’s discipline of other employees
may become relevant if Plaifitargues that Defendant ajpgdl its disciplinary policies

dissimilarly based on his race, instead of fyeaeguing that he never violated the policy.
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However, for each disciplinary record Defendant sdekntroduce, it will need to establish first
that there was a common decisionmaker in@dlisetween Plaintiff's discipline and the
discipline of the other employees. That is, Defenaalh either need to show that Mr. Nichols
was involved in the discipline ¢fie other employee, or in theseaof anotherupervisor, that
that supervisor was involved both Plaintiff's discipline ad the discipline of the other
employee.

Defendant will also need to show that Plaintiff and the other employees were subject to
the same standards of conduct, and that thabtireetions of each of the other employees were
similar enough to Plaintiff’s allegleinfractions that a jury couletasonably infer that Defendant
did or did not apply its policies to Plaintiff besguof his race. This may be easy to do for the
discipline of Mr. Wilkins and Mr. Kostantipsvho were disciplined by Mr. Nichols for
attendance reasons. As to employees who disogplined for viewing pornography on company
computers, though, or who were disciplineddoor performance, this showing is rather
improbable, and those records are unlikely to be admitted.

Indiana Department of Workforce Developrment Request for Information (Exhibit N)

Plaintiff objects to this exhibas hearsay. This document appears to be a form that was
completed by Plaintiff, so it may be subjectatbearsay exceptionfefendant can lay that
foundation. However, at the final pretrial corfiece, the Defendant irwdited that he was not
sure how this exhibit is relevantyamay, so this issue is likely moot.

Affidavits or Statements ofLakeside Employees (Exhibits ST, U, V, Z, AA, CC, DD)

Plaintiff objects to these exhtbj which contain various affigdds or written statements
from Lakeside employees, as hearsay. Defendatedsat the final pretl conference that it
does not intend to offer these into evidence, but may use them for impeachment. Plaintiff is

correct that these exhibits would be hearsajfdred by Defendant, so these exhibits will not be
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admitted into evidence outright, though Defendant could potentially use them for impeachment
or, if appropriate, have them read i@ record as past recorded recollections.

Plaintiff also objects to exhibDD, an affidavit from James Wilkins, on the basis that it
was not properly disclosed dag discovery. Defendant has mesponded to that objection, so
unless Defendant can demonstthtt it properly disclosed thexhibit, the Court will not
permit the Defendant to use it for any purpose dt tansistent with th€ourt’s prior sanctions
order.

Plaintiff's Deposition (Exhibit EE)

Plaintiff filed a number of objections to theeusf his deposition dtial, both objecting to
the relevance of certain portionsthe deposition, and asking the Court to rule on certain
objections made at the time of the depositjpi 169]. Defendant filed a response in which it
states that it does not intend to use the déposat trial, except possibly for impeachment.
Accordingly, the Court will exclude the objedtéo portions of the deposition, but Defendant
may use the deposition to impeach Plaintiff witior inconsistent statements, if appropriate.

Plaintiff's employment file (Exhibit GG)

Much of Defendant’s exhibit GG, whicloitains Plaintiff's employment file, is
irrelevant or contains inadssible hearsay. To the extentfBedant wishes to offer any
documents from this file, it should separatethose documents and must establish a basis for
their admission.

Defendant’s Supplemental Rule 26(a)(1) Disclosures (Exhibit SS)

Plaintiff objects to Defendantaxhibit SS, which is Defendant’s supplemental Rule
26(a)(1) disclosures. There is no apparent BasiBefendant to offer its own disclosures into
evidence, and counsel stated at the final pretdaference that it doe®t intend to offer this
exhibit, so the Court 8kes this exhibit.
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IV. DEFENDANT’'S OBJECTIONS TO PLAINTIFF'S EXHIBITS [DE 173]

Defendant objects as a general matter to Pl&g&khibits on the basis that Plaintiff did
not resend copies of the exhibimsadvance of this second treetting. The Court overrules this
objection, as Plaintiff adequately notified Defendant of its exhibits. Defendant also objects to
Plaintiff's lost wage summary, but Plaintiff has already withdraven ¢éxhibit. Finally, the Court
notes that exhibits 11 and 12, iatm contain Plaintiff's EEOC chges, would constitute hearsay
if offered by Plaintiff. At the finhpretrial conference, Plaintifhdicated that he did not intend to
offer these into evidence, but may use asrmonsistent statements, if appropriate.

SOORDERED.

ENTERED: November 20, 2014

/s/ JON E. DEGUILIO
Judge
United States District Court
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