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UNITED STATES DISTRICT COURT
NORTHERN DISTRICTOF INDIANA
SOUTH BEND DIVISION

ROBERT PEACHER,
Plaintiff,
V. Case N03:10<v-448JD

RACHEL ROSS, et al.

Defendant.

N N N N N N N N N

OPINION AND ORDER

Robert Peachespent eight months in segregation at the Westville Control Unit in 2010.
Meals in that unit are served by guards to prisoners in their kkll®eacher claimed to have a
paralyzing fear of eating unsealed food from guards, though, as he believed that guards had tried
to poison his food several years earlier. He thus didn’t eat any meals served to him in that
manner. Though he was able to surviveommissarnfood when he could afford it, he lost over
60 pounds during his short stay at Westvillesonofficials viewedMr. Peacher as being on a
hunger strikeover his transfer to that facilitand thought he wanted get transferred or have
food delivered by other offenders so that he could resume a trafficking operataondiea prior
facility. Mr. Peacher disagrees, arguing that his failure to eat was an involuntary product of a
mental disorderHe claimghat the defendants—a medical doctor and a psychologiste-
deliberately indifferent to his needs by failing to provide treatment or makegamants to
allow him to receive an adequate diet.

The defendants moved for summary judgmeniheyargue that Mr. Peacher did not

suffer from a genuine, serious medical n€Htky also argue they were not deliberately

! This casexperienced unusually prolonged delays before being transferred to the undersigned
in April 15, 2019, after a previous motion for summary judgment was denied.
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indifferent but provided adequate treatment for what they viewed as a voluntary hukger st
The Court finds that Mr. Peacher has created genuine disputes of fact on thosasjussthe
Court denies summary judgment.

. FACTUAL BACKGROUND

Plaintiff Robert Peacher is serviag extended term of imprisonment in the Indiana
Department of Correction. His claims in this case arise out of his housing atli&estv
Correctional Facility from April through December 2010. He was housed in adntinestra
segregation for disciplinary reasons as a result of misconduct at a prevititys facsoners in
administrative segregatiorceive meals on food trays through a slot in their cell doorshand t
food trays are handed out by guands. Peacher claims that several years earlier nduai
previous stay at Westvill&e learned thatis food had been poisoned &guard. That prior
experience produced a paralyzing fear of being poisoned and prevented Mr. Peacbkatifrpm
food served by guards.

From when he first arrived back at Westville in April 2010, Mr. Peacher refused to eat
any meals served by guards. Several days later he met with Dr. Thomas Allen, a prison
psychologist, for an intake evaluation. Dr. Allen wrote in his notes from that visit that M
Peacher denied being on a hunger strike. Mr. Peacher stated that he wanted to eat, ent had be
unable to eat food given to him by guards since he was poisoned several yeard/arlier.
Peachesaid that “he can’t make his mind accept food from an officer.” [DE 424-2 pM22].
Peater’s prior diagnoses, which Dr. Allen did not modify, included antisocial personality
disorder and narcissistic personality disordet.Allen’s treatment plan from that intake
included monitoring Mr. Peacher’s condition “while on this hunger strike 3. 25. According

to Mr. Peacher, though, all Dr. Allen said was that he should “get over it or die,” and Dr. Alle



told him that because he had a degree in psychology, he should know what to do for’himself.
[DE 425-1 § 14-17]. Dr. Allen later wrote that he believed Mr. Peacher was malggsar
making up symptoms for personal gain, so he could dictate what prison he was housed at or how
he received his food.

Mr. Peacher was alssxamined on multiple occasions by Dr. Rachel Ross, a medical
doctor who oersaw his medical car@ccording to Mr. Peacher, he told Dr. Raisat he was
not refusing to eat, bahat hewas unable to eat food served to him by guards because of his
paralyzing fear of being poisoned. Mr. Peacher proposed to Dr. Ross multiple ways oindeliver
his food that would have allowed him to eat. He askaéceivekosher meals, as those meals
are presealed. He also suggested that he be allowed to select his own food tray, which had been
allowed at other facilities. He finally informed CRoss that a nurse had volunteered to oversee
his food and bring it directly to him. He believed that each of those options would reduce his
anxiety about being poisoned enough that he would be able to eat. Dr. Ross refused each one,
though. When Mr. Pe&er explained that he wanted to kat was unable to because he was
paralyzed with fear, Dr. Ross likewise responded that he had better figure it owtibrdie

Mr. Peacher was regularly seen by nursing staff and his vitals were monitoredhfieque
throughout his time at Westville. He was also occasionally visited by mental healtthepsové
continued refusing to accept food trays served by guards, though. His diet consisted solely of
food he was able to buy from the commissary when he was able to afford it, anskathdr
items he received on occasion. When he first arrived at WesiMilld?eacher weighed 253

pounds. By mid-May, he weighed 225 pounds, and he continued losing weight throughout his

2 Dr. Allen describes this interaction quite differently, but at summary judgment ther@ostr
construe the facts in the light most favorable to the non-moving party, Mr. Peacher.
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stay, albeit with some fluctuations when he had food from the commissary. By the tivas he
transferred away from Westville at the end of December, Mr. Peacher weighed 400
pounds, for a loss of over 60 pounds. On a number of occasions, Mr. Peacher’s blood sugar was
low and nurses gave him food or glucose, but no one ever made arrangements for Mr. Peacher to
receive meals in a manner that would allow him to eat them.

Mr. Peacher filed this suit against multiple defendaciteming they were deliberately
indifferent to his inability to eat food served to him by guards, resulting in the denial of food
while he was housed at Westville. The Calidwed Mr. Peacheo proceed against various
defendant®n that claimbut granted a previous motion for summary judgment as to all
defendants except Dr. Allen and Dr. Ross. The Court recruited counsel to repredeeasher
on his claims against those defendants. After a supplemental discovery period, fiodents
again moved for summary judgment, and that motion has been fully briefed.

II. STANDARD OF REVIEW

A court must grant summary judgmeithe movant shows that there “is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter Bethvir’!
Civ. P. 56(a). A “material” fact is one identified by the substantive law adiaffdbe outcome
of the suitAnderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986). A “genuine issue” exists
with respect to any material fact when “the evidence is such that a reasonable jurgttoold
verdict for the nonmoving partyltl. Where a factual record taken astzole could not lead a
rational trier of fact to find for the non-moving party, there is no genuine issue foatrfl
summary judgment should be grant®thtsushita Elec. Indus. Co. v. Zenith Radio Co#75
U.S. 574, 587 (1986). In determining whethagenuine issue of material fact existsrtsmust
construe all facts in the light most favorable to the non-moving party and draw all reasomthble

justifiableinferences in thaparty’s favor.Jackson v. Kotter541 F.3d 688, 697 (7th Cir. 2008);
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King v. Preferred Tech. Grp166 F.3d 887, 890 (7th Cir. 1999). However, the non-moving party
cannot simply rest on its pleadings but must present evidence sufficient to show #reeast
each element of its case on which it will bear the burden at@etdtex Corp. v. Catretd 77

U.S. 317, 322—23 (1986Robin v. Espo Eng’g Corp200 F.3d 1081, 1088 (7th Cir. 2000).

[11. DISCUSSION

Mr. Peacher argudbat Dr. Ross and Dr. Allen were each deliberately indifferent to his
serious medical needs when they failed to help him obtain adequatetided mental
condition rendered him unable to eat food served by gudedslaims that they violated his
Eighth Amendment right to be free of cruel and unusual punishment. An Eighth Amendment
claim entails two elementsne objective and one subjectidcGee v. Adamg21 F.3d 474,
480 (7th Cir. 2013). First, a plaintiff must have an objectively serious medicalldeSécond,
the plaintiff “must show that the defendants were aware of his serious nmeekcbhnd were
deliberately indifferent to it.7d. Deliberate indifference is more than negligence and approaches
intentional wrongdoingld.; see also Farmer \Brennan 511 U.S. 825, 836 (1994)octors are
“entitled to deference in treatment decisidrMcGee 721 F.3d at 481.\Fen medical
malpractice does not establish deliberate indifferemoedoes a mere disagreement with a
doctor’'s medical judgmenid.; see alsdGreeno v. Daley414 F.3d 645, 653 (7th Cir. 2005). A
plaintiff can satisfy this element, though, by showing that the doctors did not actually base thei
treatment on their professional medical judgment, but instead knew of and disregarded a
substantial risk of harnMcGee 721 F.3d at 481Greenq 414 F.3d at 653.

The defendants first argue that Mr. Peacher cannot meet the objective element, as they
contend that his failure to eat was a voluntary decision boraelesire¢o manipulate, nca
physical or mental condition that in fact impaired his ability toMatPeacher has offered

evidence from which a jury could find to the contrary, though. Dr. Jenuwine, a psychologist,
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opined that Mr. Peachsuffered froma delusional disordein that he suffered from nonbizarre
delusions (delusions involving situations that can occur in real life) that he had prebieas!
poisoned by guards, which motivated his beha¥ibMr. Peacher had a mental condition that
prevented him from receiving an adequate diet, that would satisfy the objective edé¢iment
claims.See Farmer511 U.S. at 832 (stating that “prison officials must ensure that inmates
receive adequate food, clothing, shelter, and medical c&ie9;ex rel. Rice v. Correctional
Med.Servs, 675 F.3d 650, 683 (7th Cir. 2012) (“Contrary to the defendants, we believe that [an
inmate’s] malnutrition would be actionable regardless of whether it contribtitadlistinct

injury.). Mr. Peacher has thus created a genuine dispute of fdchbelement.

The defendants each contest shbjective element as well, arguing that they provided
acceptable treatment for Mr. Peacher’s condition and that, at most, the reeaid e
disagreement with thetfiagnoses aireatment, which is insufficient to establish deliberate
indifference.Again, however, the Court concludes that Mr. Peacher has offered evidence that,
construed in his favor, could allow a jury to find in his favor on this element. The Court begins
with Dr. Allen, a psychologist whoversaw Mr. Peacher’'s mental health treatment. Dr. Allen
states that he concluded, based on his professional judgment, that Mr. Peacher did not have a
treatable mental health condition, and was instead malingering and using a hungesrstrike f
personal gain. He argues that Dr. Jenuwine’s contrary diagnosis only reflects esirsagr
over the proper diagnosis, which is insufficient to establish deliberate indiféerenc

In response, Mr. Peacher argues in part that the possibility that Dr. Alleneletie vas

malingering is necessky a question of fact. That overstates the point somewhat. If a doctor

3 Dr. Jenuwine explained that this opinion assumed that Mr. Peaatigot in factbeen
poisoned by guards; if he had been, thenPeacher'velief would not have been delusional
and his diagnosisiay bepostiraumatic stress disorderstead
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exercisegrofessional judgment and came to the conclusion that a patient was malingering, the
doctor will not have been deliberately indifferent, even if the doctor turns out to have bee
wrong.Rice 675 F.3d at 684, 687—-88. Dr. Jenuwine’s disagreement with Dr. Allen’s diagnosis is
thus insufficient on its own to create a dispute of fact on this eleifieait.can be a difficult

point to resolve at summary judgment, though. The upshot of a conclusion that a patient is
malingering will often be a decision not to provide treatment, and a refusal to providestiea

for an apparent need can be evidence of deliberate indiffei@@edcGowan v. Hulick12

F.3d 636, 641 (7th Cir. 2010Breenqg 414 F.3d at 654-55. Thus, if a plaintiff can provide
evidence that docterdid not infactbase their refusal to provide treatment on their professional
judgment, summary judgment will be inapproprigeeenqg 414 F.3d at 655 (“The possibility

that [the defendants] did not do more for [the inmate] because they thought he was mglingeri
and did not really have a severe medical need is an issue for the MfglRer v. Benjamin

293 F.3d 1030, 1040 (7th Cir. 2002) (“The fact that [the defendants] may have based their
refusal to treat [the inmate’s] pain on a good-faith belief that he was matiggérat he was not

in pain but was merely trying to get high with the narcotic painkiller, is an issue for ttg;jury
Ambrose v. Pucket198 F. App’x 537, 541 (7th Cir. 2006) (“Whether [the doctor] truly believed
[the inmate] was malingering or just did not want to believe that [the inmate’s] complairgs
serious is a material question of fact.”)

The Court conaldes that Mr. Peacher hamet that burden. To begin with, Mr. Peacher’s
affidavit attests to statements Dr. Allen made during their first meeting that coubtidteued as
an acknowledgement of his condition and a refusal to treat it. Mr. Peachertstatestold Dr.
Allen that he wanted to eat, but was unable to because of his paralyzing fear of eatingnfiood f

guards. Dr. Allen’s response, according to Mr. Peacher, was to “get over it or diel2@E



1 14-15]. Telling Mr. Peacher to “get over it” implies that he had something to get inadrhe

was not making a voluntary decision. Also, when Mr. Peacher explained that he had previously
been transferred away from Westville due to his inability to eat the food trays, &m. All
responded that he should not have been transferred and that “the staff should have let [him]
suffer through it.1d. § 13. That statement could likewise be construed as reflecting an
acknowledgment of Mr. Peacher’s condition and an intent not to treat it and to make him suffe
through its effects.

Other medical evidence could support that conclusion too. Dr. Allen opined that Mr.
Peacher’s mental diagnoses were antisocial personality disorder and riergisss®nality
disorder—conditions that were not treatabkre that maligering is strongly correlated with
those conditions. He also acknowledged, though, that a person with those conditions could still
haveother, legitimate conditions, and that Mr. Peacher’s statements could beesangitt
other conditions. But Dr. Allen denied having relied on the previous diagnoses in Mr. Peacher’s
file and was unable to recall anything he did to confirm those diagnoses. Dr. Jealswine
opined that the contemporaneanedical records did not reflect thather conditions were
assessedr ruled out for Mr. Peacher. Hertheropined that labeling Mr. Peacher a malingerer
appeared to have been just a convenient way to avoid having to deal with his condition. A
doctor’s decision to pursue an “easier and less efficacious treatment” eaidléece of
deliberate indifferencdBerry v. Peterman604 F.3d 435, 441 (7th Cir. 2010). The decision to
label Mr. Peacher a malingerer and thus avoid providing treatment, combined with evidenc
suggesting that Dr. Allen did not exercise his professional judgment in reaching thatdecisi

could thus support a finding that he was deliberately indifferent.



Dr. Allen also argues that he provided adequate treatment because Mr. Peads&mwas
occasionally by mental health providers and was instructegtreatment techniques. As Mr.
Peacher describds though, Dr. Allen told him that because Mr. Peacher had a degree in
psychology, he should know what to do. In addition, even if the limited therapy or instruction
Mr. Peacher received was appropriate, the problem remains that Mr. Peachaahblago eat.
WhenDr. Allen first saw Mr. Peacher, Mr. Peacher had already missed almosk’a weeth of
meals By the next visit the following month, Mr. Peacher had lost almost 30 pounds, and Mr.
Peacher’dailure to eat persisted throughout his time at Westville. A jury could thus find that Dr.
Allen was deliberately indifferent in failing to make other arrangementglifoPeacher’s food
so that he could receive an adequate diet, even while undergoing treatment for his underlying
disorder.In sum, Dr. Allen was aware of facts that Mr. Peadheed a substantial risk of serious
harm—Mr. Peacher told him he could not eat the only meals that were served to him, and he
failed to eathose meals throughout his stay at Westville—and a jury could find that Dr. Allen
disregarded that risk in declining to address that problem, resulting in Mr. Peaxdieing
inadequate nutrition. Thus, the Court must deny the motion for summary judgment as to Dr.
Allen.

Mr. Peacher also asserts a claim against Dr. Ross, a medical doctor. Dr.gresdlzat
her role was only to monitor Mr. Peacher’s physical condition during his hunger strike. She
argues that she, and nurses working under her supervision, monitored Mr. Peacher’s condition
regularly and provided any necessary care, and that Mr. Peacher’s weight remaingathln nor

limits despite his pronounced weight loss. Mr. Peacher does not argue that Ciailedge



properlyaddress theffectsof his failure to eatthough? Instead, he argues that she should have
taken stepso that he didn’t have to go without eating in the first place. Prisoners have a right to
receive adequate food, not just to be treated for the effects of malnuSgemtins v. City of
Chi., 631 F.3d 823, 830 (7th Cir. 2011) (“Depriving a person of food for four days would impose
a constitutionally significant hardship[.]Mr. Peachestates in his affidavit that he proposed
multiple alternatives to Dr. Ross that woulavle allowed him to eat, but that she refused each
one, knowing that would result in his inability to eat.

Mr. Peacher first asked if he could recekesher mealsThose meals are peealed
which wouldhave allagd his fears of being poisoned by guards. Dr. Ross refused that request,
even though Mr. Peacher says he received those meals at another facility. Mr. Reactsked
to be able to select his own food tray, another accommodation that had been made at another
facility and that allowed him to edDr. Ross said no to that too. Mr. Peacher also said that a
nurse volunteered to bring his food directly to him, but Dr. Ross rethaéds well Instead, she
told him that he “had better figure it out or [he] will die.” [DE 42%23].

Dr. Ross saysttle about why she refused these propo3#ls. Ross testified that the
reason Mr. Peacher refused to eat was outside of her asrdinedical doctoand would have
been thanental health professionals’ responsibility. Dr. Allen testified, howeverathatder
for kosher meals would have had to come from a medical order. Dr. Ross also argues that she
could not order kosher meals because Mr. Peacher did not need kosher meals for religious

reasons. A jury could reasonably disbelieve that argument, though. First, Mr. Peacti¢hatate

4 For what it's worth, there is no evidence that Dr. Ross’ treatment of thestsaffas deficient,

but that is not the basis for Mr. Peacher’s claim.

® None of these proposappear related to the reason the defendants suggest Mr. Peacher was
malingering, either—to get transferred or have his food delivered by other inmates.
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he had received kosher meals at a previous facility to allow him to eat, showinggteat
possibility. Second, if Mr. Peacher needed to have kosher meals in order to receive an adequate
diet, that could be a valid medical reason to order kosher meals for him, regaralbsshafr he
had a religious need for those meals. Dr. Ross testified that she couldn’t order koshéomea
people who hve no need for thenBut construing the facts in Mr. Peacher’s favor, he did have a
need for kosher meals since he could not receive an adequatédienly received unsealed
food. And, according to Mr. Peacher, Dr. Ross knew that because he told her so.

Dr. Ross testiftd that Mr. Peacher told her he was choosing not to eat, and that she
therefore didn’t consider whether his failure to eat was intentional or not. Bueslither
testified to the contrary, that he told Dr. Ross that he wanted to eat but was unablede béca
his paralyzing fear of poisoning. Prisoners have a right to receive an adequate diébrand if
Ross knew that Mr. Peacher could not eat the food that was provided to higfugetl to take
steps within her control to allow him to eat, a jurylddind that she was deliberately indifferent
to his serious needSee Reed v. McBrid&78 F.3d 849 (7th Cir. 1999) (holding that summary
judgment was improper where prison officials knew the inmate was not receivingeioiaded
to take steps withitheir power to remedy that problem). The Cdherefore denies summary
judgment as to Dr. Ross too.

V. CONCLUSION
The Court DENIES the defendants’ motion for summary judgment. [DE 422].
SO ORDERED.
ENTERED: March 23, 2020
/s/ JON E. DEGUILIO

Judge
United States District Court

11



	I.  Factual Background
	II.  Standard of Review
	III.  Discussion
	IV.  Conclusion

