Love v. Superintendent Doc. 21

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

EDDIE E. LOVE, )
Petitioner, : )
V. ; Cause No. 3:11-CV-167 JD
SUPERINTENDENT, INDIANA ))
STATE PRISON, )
Respondent. : )

OPINION AND ORDER

Eddie Love, a prisoner confined at the In@i&tate Prison, filed a petition for writ of habeas
corpus pursuant to 28 U.S.C. 8§ 2254, challengiwa Elkhart County convictions for dealing in
cocaine. Love asserts that his trial and appellate counsel were ineffective for not challenging his
warrantless arrest as unsupported by probable causkedE#5], and that his appellate counsel was
ineffective for failing to appeal the trial court8emed abuse of discretion in not granting a mistrial
due to aBrady violation [DE 1 at 6-7] and failing targue that as a result of prosecutorial
misconduct he was subjected to a violation of the disclosure rule set Brédiyv. Maryland373
U.S. 83 (1963) and was wrongfully convicted as a result [DE 1 at 7-8].

On June 15, 2006, the Petitioner was convictédioicounts of dealing in cocaine and was
sentenced to concurrent sentences of eightears imprisonment [DE 11-1 at 8]. The Court of
Appeals of Indiana affirmed Love’s conviction aft®ve challenged the sufficiency of the evidence
supporting the convictiof®E 11-4; DE 11-6] and the Indiana Supreme Court denied transfer [DE

11-2 at 41. The Petitioner filed a petition for post-coction relief, claiming that he received

'Love v. State875 N.E.2d 830 (Ind. Ct. App. Oct. 30, 2007) (table).

’Love v. State891 N.E.2d 34 (Ind. Jan. 3, 2008) (table).
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ineffective assistance of counsel because his trial and appellate counsel failed to challenge his
warrantless arrest as unsupported by probable eaugksbis appellate counsel was ineffective for
failing to appeal the prosecutor’s failure to disclBsadyevidence (that is, buy money which was
found in the possession of a persameotthan Love) and failing to appeal the trial court’s alleged
abuse of discretion in notagnting a mistrial due to tligradyviolation [DE 11-8]; however, the trial
court denied the petition [DE 11-128; DE 11-10]. The Court of Appeals of Indiana affirmed the
denial of post-conition relief [DE 11-10}, and the Indiana Supreme@t denied transfer [DE 11-
3 at 5f.

In his first response, the Respondent asserted that the Petitioner did not file his petition for
writ of habeas corpus withindlstatute of limitations estaliisd by 28 U.S.C. § 2244(d)(1). This
Court rejected that argument [DE 3,Gdnd ordered the Respondent to file an additional response
to Love’s petition for writ of habeas corpus. In his second response, the Respondent argues that the
Petitioner committed procedural default by failingattequately present his claims to the Indiana
courts and, in the alternative, that the CourAppeals of Indiana correctly applied established
federal law in denying Love relief on his ineffectagsistance of counsel claims and that it disposed
of hisBradyclaim on an adequate and independent state law ground [DE 12].

DISCUSSION
This petition is governed by the provisions of the Anti-Terrorism and Effective Death

Penalty Act of 1996 (“AEDPA”). The AEDPA allowes district court to issue a writ of habeas

’Love v. State941 N.E.2d 564 (Ind. Ct. App. Jan. 18, 2011) (table).
‘Love v. State950 N.E.2d 1202 (Ind. Mar. 17, 2011) (table).

°Love v. Superintenderto. 3:11-cv-167, 2011 WL 5552704 (N.D. Ind. Nov. 15, 2011).
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corpus on behalf of a person in custody purstaatstate court judgment “only on the ground that
he is in custody in violation dhe Constitution or laws or treasief the United States.” 28 U.S.C.
§ 2254(a). The court can only grant an application for habeas relief if it meets the requirements of
28 U.S.C. § 2254(d), which provides:

An application for a writ of habeas corpus behalf of a person in custody pursuant

to the judgment of a State court shall hetgranted with respect to any claim that

was adjudicated on the merits in Statert proceedings unless the adjudication of

the claim--

(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Fedéaal, as determined by the Supreme Court

of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the

facts in light of the evidence presented in the State court proceeding.
A state court decision is “contrary to” clearly established federal law if it is “substantially different
from the relevant precedent” of the Supreme Cdddsley v. Atchisan— F.3d —, 2012 WL
3156316 *4 (7th Cir. Aug. 6, 2012). A federaburt may grant habeas relief under the
“unreasonable application” clause if the state court identifies the correct legal principle from
Supreme Court precedent but unreasonably appligsrihaiple to the fact of the petitioner's case.
Allen v. Chandler555 F.3d 596, 602 (7th Cir. 2009). To warnaatief, a state court’s decision must
be more than incorrect or erroneous; it must be “objectively unreasonable.”

Before considering the merits of a habeas petition, a federal court must ensure that the
petitioner has exhausted all available remediése state courts. 28 U.S.C. § 2254(b)(1) (&\is
v. Sternes390 F.3d 1019, 1025 (7th Cir. 2004).

FAILURE TO EXHAUST

The Respondent argues that the Petitioner did not exhaust his state court remedies on any

of the claims he presents in his petition foitwf habeas corpus. 28 U.S.C. 2254(b)(1)(A) provides



that a state prisoner’'s application for a writhafbeas corpus shall not be granted unless “the
applicant has exhausted the remedies available icairts of the State.fhiherent in the obligation

to exhaust state court remedieshis duty to fairly pesent the federal claims to the state courts.
Lewis v. Sternes890 F.3d at 1025 (citations omitted). Hatiesentment requires the petitioner to
assert his federal claim through one complete rousthté court review, either on direct appeal of

his conviction or in post-conviction proceedintgk.(citing O’Sullivan v. Boerckeb26 U.S. 838,

845 (1999)). Fair presentation also requires that “both the operative facts and the controlling legal
principles must be submitted” to the state coiiedone v. Walls538 F.3d 744, 753 (7th Cir. 2008)
(citation omitted).

Failure to exhaust available state court rem&dbnstitutes a procedural default, barring a
federal court from review of the substanceadiabeas petition, unless a petitioner can establish
cause and prejudice to excuse the default or can establish that failure to consider his claims will
result in a fundamental miscarriage of justideGee v. Bartow593 F.3d 556, 565 (7th Cir. 2010)
(citation omitted). Itis the petdner’s burden to prove exhausti®aldwin v. Lewis442 F.2d 29,

34-35 (7th Cir. 1971).

The Respondent does not dispute that Love submitted all of the issues contained in his
habeas petition to the Court of Aggds of Indiana in his appeal from the denial of his petition for
post-conviction relief. But the Respondent argtined Petitioner “failed to provide the Indiana
Supreme Court with a meaningful opportunity of esviwith respect to thissue[s] he now raises
on habeas.” [DE 12 at 6]. According to the Respondent, because Love “merely summarized the
issues and holdings from the Court of Apgeafl Indiana opinion affirming the denial of
post-conviction relief under the heading ‘Background Brior Treatment of Issues on Transfer,”

id. at 5-6, as opposed to placing these argumetttg ffargument section” of his petition, Love did



not raise these claims tbe Indiana Supreme Coultl. at 6. Respondent contends that “in the
argument section of his petition to transfer” Love argued “only that the evidence supporting his
arrest and convictions was insufficieritd? Consequently, according to the Respondent, the claims
are procedurally defaulted and habeas review is preclidied.

To determine whether Love fairly presented his claim, the Court looks at the arguments
contained in his brief before the Indiana Supreme C&a. Malong538 F.3d at 754. Love’s
petition to transfer from the Court of Appealgaision affirming the denial of his petition for post-
convictionrelief [DE 11-11] describes the issuesliedtelieved represented “departure[s] from the
law and practice, by the trial court and Court of Appeal[s],” as follows:

ISSUE ONE

Petitioner was denied fundamental due process and a fair trial when trial
counsel was ineffective for failing thallenge the existence of sufficient
probable cause for petitioner’s arrest and charges on February 7, 2006.

Id. at 5.
ISSUE TWQ
Appellate Counsel was ineffective for failing to raise the issue regarding
petitioner’'s Fourth Amendment Right [surrounding his illegal arrest].
Id. at 6.
ISSUE THREE
Appellate counsel was ineffective foiliiag to raise the issue regarding the
trial court’'s abuse of discretion when it denied a mistrial [on account of a
Bradyviolation].
Id. at 6.
ISSUE FOUR:

Petitioner was denied fundamental gwecess by the official misconduct of
the prosecutor when it pursued chargeat were not supported by probable
cause, and then concealed exculpatory evidence to gain a wrongful
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conviction [and appellate counsel was ineffective for failing to raise this
issue on appeal].

Id. at 9.

Under each of these headings, Love sunmadrihow the Court of\ppeals of Indiana
resolved each issue and then presented argumégisn his opinion, te Court of Appeals was
wrong. While it is true that these arguments occurred in the “background” section of Love’s brief,
in light of the Court’s obligation to construe liladly the submissions of Love when he proceeded
pro se (as he did in filing his petition to transfege Wyatt v. United Staté&4 F.3d 455, 459 (7th
Cir. 2009), it is clear that Love was providing his “response” to the appellate court’s ruling and
asking the Supreme Court to redress the allegsdandling of these issues [DE 11-11 at 5-11]. The
same issues presented by Love today were readily discernible in the state courts; through his first
petition for state post-conviction relief and the eglptherefrom Love alerted the state courts,
including the highest court, to the nature o hlaims and provided the state courts with the
opportunity to address the underlying isstiesccordingly, this Court concludes that Love’s
petition to transfer sufficiently placed the operafaets and the controlling legal principles of his
issues before the Indiana Supreme Court to avoid committing procedural default under the fair
presentment doctrine.

INEFFECTIVE ASSISTANCE OF TRIAL AND APPELLATE COUNSEL FOR NOT
CHALLENGING THE PETITIONER’S ALLEGEDLY ILLEGAL ARREST

In ground one of his petition, Love contends thattrial counsel was ineffective for failing

to raise a Fourth Amendment challenge to hisséiresnd in ground two, he asserts that his appellate

*Relative to ‘Issues Three and Four’ as presentesppral, the Court of Appeals of Indiana determined
that Love raised thBradyissue under the rubric of ineffective atance of appellate counsel and not as a
freestanding issue [DE 11-10 at 8, fn. 1]. Here too, Love has confirmed that all of the issues he raises are “all
couched in counsel’s ineffectiveness” [DE 15 at 4]. HamtLove’'s memorandum makes it clear that he is raising
his issues solely in the context of ineffeetiassistance of trial and/or appellate coundedt 4-11. As a result, the
Court considers Love’s claims in the context of ineffectiveness of counsel.
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counsel was also ineffective because hertit raise this issue on appeal even though Love
requested that he do so. The Respondent argaeththCourt of Appeals of Indiana reasonably
concluded that Love failed to meet his burden taldish ineffective assistance of trial and appellate
counsel on his claim that they failed to pwsuchallenge of his arrest [DE 12 at 7-13].

“The Sixth Amendment entitles criminal defentisto the ‘effective assistance of counsel'—
that is, representation that does not fall belowoljective standard of reasonableness in light of
prevailing professional normsBobby v. Van Hogk ~ U.S. ;130 S.Ct. 13, 17 (2009) (citing
Strickland v. Washingtod66 U.S. 668 (1984)). To establiskfiective assistance of counsel under
Strickland Love must show that his counsel’'s pemfi@ance was deficient and that the deficient
performance prejudiced hirbavis v. Lambert388 F.3d 1052, 1059 (7th Cir. 2004trickland’s
first element requires proof that the petitioner’s trial counsel “made ewa@srious that counsel
was not functioning as the ‘counsel’ guarantdwodefendant by the Sixth Amendmeid.”(citing
Strickland 466 U.S. at 687). To show deficientrjpemance, the defendant must show “that
counsel’s representation fell belowarective standard of reasonablenekKadns v. United States
639 F.3d 348, 351 (7th Cir. 2011) (quotigtrickland 466 U.S. at 688). “This means identifying
actsor omissions of counsel thabuld not be the result of pedsional judgment. The question is
whether an attorney’s representation amounted to incompetence under prevailing professional
norms, not whether it deviated from best practices or most common cuktofsiting Sussman
v. Jenkins 636 F.3d 329, 349 (7th Cir. 2011)). The court’s review of counsel's performance is
“highly deferential,” and a habeas applicant “must overcome the presumption that, under the
circumstances, the challenged action mightonsidered sound trial strategpdvis v. Lambert
388 F.3d at 1059 (citin§trickland 466 U.S. at 689). The second elemerftoickland or the
prejudice prong, requires a petitioner to show that tcounsel’s errors were so serious as to

deprive the defendant of a fair {ria trial whose result is reliableDavis v. Lambert388 F.3d at



1059 (citingStrickland 466 U.S. at 687). To establish pdice, the defendant must show that
“there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been different. A wreble probability is grobability sufficient to
undermine confidence in the outcomEckstein v. Kingstqrd60 F.3d 844, 848 (7th Cir. 2006)
(quoting Strickland 466 U.S. at 694)Jnited States v. Bes#26 F.3d 937, 945 (7th Cir. 2005)
(quotingStrickland 466 U.S. at 694).

A claim of ineffective assistance of appellate counsel is also subject ®tribkland
analysisHoward v. Gramley225 F.3d 784, 789-90 (7th Cir. 2000). To prevail on such a claim, the
petitioner must show that appellate counseliggrmance was “unreasonably deficient” and that
this deficiency resulted in prejudidel. at 790. On the deficiengyong, the petitioner must show
that counsel failed to present a “significamd obvious” issue on appeal without a legitimate
strategic reason for doing 4d. On the prejudice prong, the petitiomeust demonstrate that if the
argument had been raised, there is “a reasonatitalpitity that his case would have been remanded
for a newtrial or that the decision of the state talurt would have beestherwise modified on
appeal.” Id. (citations omitted).

Failure to satisfy either the performance or the prejudice prong 8ttic&landtest is
fatal to a defendant’s ineffectiveness claifelarde v. United State972 F.2d 826, 828 (7th Cir.

1992);see Strickland466 U.S. at 687 (reasoning that “[u]nless a defendant makes both

"The record shows that Love’s appellate counsel delagege’s direct appeal and failed to initially respond
to Love and his family’s correspondence concerning the stéhis appeal and the issues to be raised on appeal.
However, appellate counsel ultimately received permissifiteta belated notice of appeal which was granted, and
thereafter, appellate counsel actively participatedowels appeal by filing a brief challenging Love’s conviction
based on insufficiency of the evidence [DE 11-4]. Love was not actually or constructively denied counsel on his
appeal, and therefore no presumption of prejudice is warrédgedKitchen v. United Staj@27 F.3d 1014, 1020
(7th Cir. 2000) (a presumption of prejudice is warrantegl onthe most egregious cases of ineffective assistance,
i.e., those in which prejudice “is sodily that case-by-case inquiry into prejudice is not worth the cost”) (quotation
marks and citation omitted). Love’s situation is unlikedigation in which the possible issues on appeal have not
even been identified by an advocatee idat 1021, and therefore, the Coanalyzes the case as one where
appellate counsel is alleged to have fhtie raise particular issues on appeal.

8



showings, it cannot be said that the conviction . . . resulted from a breakdown in the adversary
process that renders the result unreliable.”).

In its review of the trial cod’s denial of Love’s petition for post-conviction relief, the Court
of Appeals of Indiana properly identified titricklandstandard as governing the resolution of
Love’s claims of ineffective assistance of taald appellate counsel [DE 11-10 at 5]. However, a
Federal court may grant habeas relief if a state court identifies the correct legal principle from
Supreme Court precedent but unreasonably appliggrihaiple to the facts of the petitioner’s case.
Wiggins v. Smith539 U.S. 510, 520 (2003).

Accordingly, this Court must determine @ther the state court’s applicationSifickland
was reasonable. The Court of Appeals of Indiana concluded that:

Love contends that his trial counsel should have objected to his allegedly illegal

arrest, which he seems to claim wasriea out without probable cause. Love

contends that this alleged lack of probable cause would have necessitated the

dismissal of charges against him and his release. Even if we assguoendo that

Love was illegally arrested, an objectioddve would not have helped him in the

least . . .
[DE 11-10 at 5]. The Court of gpeals reached this conclusioechuse under state law, lack of
probable cause is not grounds for dismissing a charging information, and the legality or illegality
of an arrest is pertinent only as it affectsdlenission of evidence and does not affect the right of
the State to try a case and has no bearing upon one’s guilt or innocence [DE 11-38eE@Qram
v. State 893 N.E.2d 744, 747 (Ind. Ct. App. 2008). Given that such a challenge would not have
helped Love in the trial court, the Court of Aggihs concluded that raising the issue would not have
helped on appeal either [DE 11-10 at 6].

Here the Indiana court reasonably appiadcklandto Love’s allegations that his trial and

appellate counsel were ineffective for not arguing that his allegedly illegal arrest barred his



conviction. Love fails to establish ineffective asance of counsel because he did not establish that
it was objectively unreasonable fail to raise a meritless argument that an unlawful arrest
necessitated the dismissal of the charges adgamshor did Love establish a reasonable probability
that but for his counsel’s alleged errors the resulihe proceeding (hisi&l or his appeal) would
have been different. Because the Court of Appeals of Indiana reasonably &tptkidndto
Love’s Fourth Amendment arrest claim and found lde unsubstantiated, thmeffective assistance
of counsel claim is without merit on habeas review.
INEFFECTIVE ASSISTANCE OF APPELLATE COUNSEL FOR NOT RAISING
THE DENIAL OF THE PETITIONER’S MOION FOR A MISTRIAL ON APPEAL BASED
ON ALLEGED PROSECUTORIAL MISCONDUCT CONCERNINBRADYVIOLATION
In ground three of his petition, Love asserts that he “was denied fundamental due process

and [a] fair and impartlarial when the trial court abused [its] discretion by denying a mistrial”
based on the prosecutor’'s misconduct in not dsspthat another persddryant Dandridge, was
in possession of buy money used in the Febrda®006 transaction for which Love was charged
[DE 1 at 6]. Similarly, in ground four of &ipetition, Love contendthat he “was denied
fundamental due process and a faal, by official misconduct athe prosecutor[,] who concealed
exculpatory evidence” relative to the “buy morjgat] was found on Bryant Dandridge” [DE 1 at
7-8]. In essence, Love believes that the prosecutor violat&tdlkgrule by not disclosing before
trial that some of the February 7 buy money wa3andridge’s possession, and that therefore the
trial court erred in not granting defense counsalion for a mistrial. Love argues in his petition
for writ of habeas corpus, as hd tefore the state courts, thppallate counsel was ineffective for
not arguing on appeal that it was an abuse of disaror the trial court to deny Love’s request for

a mistrial given th&radyviolation on behalf of the prosecutor [DE 15 at 8-11].
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In its review of this claim, the Court &ppeals of Indiana found that “[flollowing the
presentation of evidence at triab\e’s trial counsel learned thantef the twenty dollars from the
February 7, 2006, drug deal had been found in the possession of Dandridge” [DE 11-10 at 6], an
acquaintance of the Petitioner. Love’s trial calmaoved for a mistrial, which the trial court
denied.Id. The trial court, however, continued théakrfor fifteen days to allow for further
investigation of how the buy money came to deamdridge’s possession [DE 11-10 at 6-7]. “When
the trial resumed, Love called Dandridge, who testified that he had received the ten dollars from
Love when the two were gambling together on February 7, 2@D@t’7. Love renewed his motion
for mistrial at sentencing, which the trial court again dengkd.

The Court of Appeals of Indha reasoned that Love was arguing that he should have been
granted a mistrial under Indiana law becausdtiaelyviolation put him in grave peril [DE 11-10
at 7]. The Court of Appeals recognized tBaadyand its progeny apply to the State’s failure to
disclose evidence that is favorable to the aactasel material to the accused’s guilt or punishment;
however, Love had failed to show that @nady violation occurred—*“the disclosure happened
before the end of trial, when Love still had ty@portunity to make use of it. The trial court
continued trial so that Love could investig&tandridge’s evidence, and Dandridge testified on
Love’s behalf at trial” [DE 11-10 at 8]. Thepfellate Court also concluded that “even if the
evidence in question had not been disclosed beferertt of trial, it was hardly favorable to Love.
Dandridge testified that he received the moneynfL.ove, which, if anything, tends to show that
Love was, in fact, the person who sold the cocaine to the polite.Ultimately, the Court of
Appeals concluded that Love failed to show théing a challenge to the trial court’s denial of a
mistrial would have been succadsin direct appeal, and theredot_ove failed to show prejudice
from appellate counsel’s not raising the issue on aplueal.
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The trial record makes clear that the tgalrt allowed Love ample time to explore the
ramifications of the fact that part of the bmpney was found in Dandridge’s possession. Once the
disclosure was made to Love’s trial attorney, the trial court granted a continuance and ultimately
Love was able to present the testimony of Daludr at trial. Not only was the information
disclosed, but given the continuance of the trial, it was disclosed with sufficient time for Love to
prepare his defense. Based on the foregoing, @t Concludes that the State’s disclosure cannot
beconsidered 8radyviolation, (either on it’s face or for purpes of the ineffective assistance of
counsel claim) and the Court of Appeals of Indiana reasonably apptrezkland when it
determined that Love did not establish a reasonable probability that but for his appellate counsel’'s
alleged error in not raising this claim on appeal the result of the proceeding would have been
different.

INEFFECTIVE ASSISTANCE OF APPELLATE COUNSEL
FOR NOT CONTESTING THE TRIAL COURT’S ORDER IN LIMINE

Construing Love’s petition liberally as this Court must slee Wyajt574 F.3d at 459, it
appears that within LoveBrady claim, he may also be arguinigat his appellate counsel was
ineffective for failing to appeal the trial cowstgranting of the prosecutor’'s motion in limine [DE
1 at 6-9; DE 15 at 8-11]. Notwithstanding thesgible failure to exhaust the State remedies, the
Court rejects the claim on the merigee28 U.S.C. § 2254(b)(2).

Prior to Love’s trial, the prosecutor movedexclude, in relevant part, “[t]he introduction
of the search warrant or search warrant resemred at 403 North 2nd Street, Elkhart, Indiana on
February 7, 2006, or any testimony as to findidgang the execution of the search warrant.”
[Appellant’s Appendix on Direct ppeal at 55-56]. Arguments were heard on the motion and the

motion was granted on May 30, 2006.at 4. Love and his defendéoaney later learned that some
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of the buy money from the February 7, 2006 dragsaction was found on Dandridge, and therefore
moved for a mistrial. As previously discussed and rejected herein, Love believes this amounted to
aBradyviolation which should have resulted in a mistrial. But Love may also be arguing that his
appellate counsel was ineffective for failing to appeal the trial court’s granting of the motion in
limine, which kept the jury from hearing tredmeone other than Love was actually in possession

of “buy money” from the February 7 drug tranaic. Instead, the jury only learned that Dandridge

had received some money from Love that ewgnvhile gambling [Trial transcript at 161-66].

However, Love is unable to show that his appellate counsel was ineffective for not
challenging the order in limine, because henca show prejudice—that there is a reasonable
probability that his case would have been remanded f@w trial or that the decision of the state
trial court would have beatherwise modified on appe&8ee Stricklandi66 U.S. at 6941oward,

225 F.3d at 790.

The relevant facts indicate that on February 6 and 7, 2006, a confidential informant
supervised by Elkhart police conducted controbagls of crack cocaine inside a home on Second
Street [Trial transcripat 19-63]. Each time, Love soldetinformant $20 worth of crack cocaine.

Id. The first time, Love pulled out a baggie coniiag about 15 rocks of crack cocaine and told the
informant that she could come back any timieup more crack cocaine; the second time, the police
targeted Love as the suspect and the informant it the home where Love grabbed some empty
baggies out of a cabinet, went to another room, and returned with the crack cocaine for the
informant.Id. The informant had known Love for six or seven months and had contact with him
“more than three, but less than 10” times pridhtcontrolled buys [Tridtanscript at 43, 60-61].

The officers involved in the controlled buys testified to monitoring the informant by sight and a
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hidden body microphofi¢Trial transcript at 63-104]. Thecordings of the drug transactions were
also played for the juryd. On June 15, 2006, a jury found Layeilty of two counts of class B
felony dealing in cocaine.

To succeed on the prejudice prongstrfickland Love must demonstrate that had the jury
been permitted to learn that Love was not isggssion of any buy money but someone else was (or
put another way, had appellate counsel contéledrder suppressing this evidence), then there
is a reasonable probability that Love would hbgen acquitted or the trial court’s decision would
have been modified on appeal. However, tia@ry evidence against Love included the testimony
of the confidential informant who twice purchagbd crack cocaine from Love, and the officers
who monitored both drug transactions. Givensinength of the evidence against Love, the mere
fact that Love did not possemssy buy money by the time the seangds conducted is not evidence
sufficient to undermine the confidence in the outcafhe proceedings. In fact, as the Court of
Appeals recognized in ruling on LoveBsady claim, even if the evidence in question had been
disclosed, it was hardly favorable to Love becdbdaedridge testified thdtte received money from
Love, which, if anything, tends &how that Love was, in fact, the person who sold the cocaine to
the confidential informant. Love’s convictionsudted from the fact that the prosecutor presented
ample evidence of his guilt, not because he wegigiced by his attorney’s failure to contest the

order in limine.

*The case record plainly discloses that prior to [Sagerest, the police both knew Love’s identity and had
some basis to suspect his involvement in the very cnmtbswvhich he was charged and convicted, which refutes
any argument by Love to the contrary [DE 15 at 65€fe United States v. Crewd5 U.S. 463, 475 (1980).
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CERTIFICATE OF APPEALABILITY

Pursuant to BLE 11 OF THE RULES GOVERNING SECTION 2254 CASES the Court must
consider whether to grant Love a certificatagbealability. To obtain a certificate of appealability,
a petitioner must make a substantial showing eidinial of a constitutional right by establishing
“that reasonable jurists could debate whethefgothat matter, agree that) the petition should have
been resolved in a different manner or that the issues presented were adequate to deserve
encouragement to proceed furtheslack v. McDaniel529 U.S. 473, 484 (2000).

For the reasons stated in this memorandum, the Court concludes that the Petitioner’s
ineffectiveness of counsel claims are without mdrdve has failed to make a substantial showing
of the denial of a constitutional right, nor has he established that jurists of reason could debate the
correctness of these rulings or find a reason to@age him to proceed further. Accordingly, the
Court declines to issue Love a certificate of appealability.

CONCLUSION

For the foregoing reasons, the court DISMISShis petition for writ of habeas corpus,
DIRECTS the Clerk to close this case; and DENIES the Petitioner a certificate of appealability.

SO ORDERED.

ENTERED: _September 10, 2012

/s/ JON E. DEGUILIO
Judge
United States District Court
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