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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA

TORI MALONE,
Plaintiff,
V. Civil Action No. 3:11-CV-249-JVvB
ST. JOSEPH COUNTY and
ST. JOSEPH COUNTY
HUMAN RESOURCES,

Defendants.

OPINION AND ORDER
Tori Malone alleges her former employ8t, Joseph County and St. Joseph County Human
Resources (“the County”), committed race discrimination in violation of Title VIl of the Civil
Rights Act of 1964, as amended, by suspending fteout pay and firing her two weeks later.
The County has moved for summary judgment, atbne has failed to respond with evidence
that would allow a reasonable jury to infeatlner race motivated these adverse employment

actions. Her claim therefore fgilsummary judgment is required.

A. BACKGROUND
Malone, a black woman, began working fiee County in August 2007 with the title
“Human Resources Specialist.” In eaBgptember 2008, she was promoted to “Human
Resources Generalist,” also knoas “Specialist 11,” and givea memorandum last revised on
January 7, 2008, that listed the duties of her new fpdeE 1-1 at 6-9.) These involved
supporting compliance with employment laws aegulations and assiist) with unemployment

and medical claimsld.)
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Queenie Evans became Director of Human Resources in April 2009, which made her
Malone’s supervisor. According to Evans, Ibtee’s responsibilities included “receiving and
depositing St. Joseph County re&s’ health insurance premium checks, posting the checks,
reconciling accounts and assuringttthe St. Joseph County employee insurance paperwork was
completed correctly and submitted properly te itisurance company for processing.” (Evans
Aff., DE 20-1, 1 6.) Malone denies that dejtiag and posting checks for retirees’ health-
insurance premiums or reconciling the relaeaedounts were part of her job. (Malone Aff., DE
22, 1 21.) When asked whether her Specialist litippos‘dealt more with processing of health
claims and dealing with benefits issweth the employees,” Malone explained:

| didn’t actually process the claim$. was more of a liaison between the
employees and the insurance. | would egvihe paperwork, for example, during
open enroliment time, to make sure the employees had completed all their

paperwork correctly and then submit the information over to the insurance. The
insurance company was the onattprocessed the paperwork.

(Malone Dep. 13-14, DE 20-1 at 37-38.)

Malone was subject to theoGnty’s Human Resources Policesd Benefits Manual, which
conveyed under the headi“Conflict of Interest” that she wad'expected to represent the County
in a positive and ethical manner.” (DE 1-11at) Her employment with the County was
terminable at will. (Malone Dep. 46.)

As of the beginning of June 2009, the County heidnotified Malone that she was deficient
in performing any of the dutsdisted in the memorandum stezeived at the time of her
promotion. Evans testifies, however, that frdamuary 1, 2009, through the end of that June,
Malone’s pay was “docked’ aehst thirty hours because she hagtamore time off from work
than was approved or allowed.” (Evans Aff. {Mglone disagrees, maintaining that she “would
work [her] scheduled hours” and that all time $bok off from work was approved in advance.

(Malone Dep. 21-22.)



Life took an unfortunate turn for Malome the middle of 2009. During the night of
Thursday, June 25, 2009, Malone “caught [meigband with another woman.” (Malone Dep.
27.) The record reveals few of the detdilst Malone would later admit hitting her husband
more than once with a golf club or umbrellid. @t 23—-25; Evans Aff. § 8.) The police
eventually came to the scene, although by tlatone was no longer @sent. (Malone Dep. 25.)
To Malone’s knowledge, uncontested by the Cgpunér husband was not seriously injurdd.)(

The South Bend Tribuneeported the incident on Sadkay, June 27, 2009, without naming
the persons involved. (DE 1-1 at 10.) According toTfthbune the assailant attacked the second
woman with a golf club, leavintipe victim with “cuts andbruises and a black eyeld() The
Tribunearticle mentions no battery of the husbaske id. Malone learned of the newspaper
story from a friend on that Saturday and degdittecontact her supervisor, Queenie Evans, by
phone the same day.

Malone told Evans “she had attacked her hndhaith either a golf club or an umbrella,”
(Evans Aff. 1 8) which prompteivans to advise Malone thattes could be suspended effective
immediately.” (d. 1 9.) Evans indicated she would speathh Andrew Kostielney, a member of
the County Board of Commissioneabout the incident. (Malorigep. 31.) A second phone call
between Malone and Evans took place onr8aty but it is unclar whether any new
information was exchanged thetd.(at 32; Evans Aff. § 10.)

Evans discussed the news of Malone’s attaith Kostielney, and ecided to suspend her.
(Evans Aff. § 13) Kostielnegoncurred in this decisiond()

On Monday, June 29, Evans and Malone mgieirson at the Department, and Evans notified
Malone that she was hencefodiiispended without pay, pendithg Department’s investigation.

(Malone Dep. 32—-34; Evans Aff. { 12-13.) Evamhdsed that the reas for the suspension



was that Malone’s attack on her husbaralated Policies 503.1, 503.2, and 512.1 of the County
Human Resources Policies and Benefits Marn(alans Aff.  13.) Evans then read the
beginning of Policy 503.1 to Malondd() This text obligated Malone “to represent the County
in a positive and ethical manner.” (DE 1-1 at E2ans Aff. § 13.) Evans said Malone’s attack
ran afoul of the Department’s Policies becatigseas an instance of failing to represent the
County in a positive and ethical manner and of gty violating the law.” (Evans Aff. § 13.)
Malone then requested a copy of the Padigke was accused of contravening, and Evans
delivered some of them, (Malone Dep. 3@haligh possibly not Policy 512.1, which, in any
event, no party has relied upon. Also on Mondauine 29, 2009, Evans handed Malone a short
memorandum (DE 1-1 at 11) stating that Malaras suspended, as of the same day, pending an
investigation.

Evans proceeded to assign Malone’s dutiestiher County employees. (Evans Aff. § 17.)
Those employees made Evans aware thabiMahad failed to “reconcile accounts” and to
correctly complete and submitéperwork” to an insurerld. § 18.) Malone’s replacements also
told Evans that Malone had not promptly defsakor “posted” checks for retirees’ health-
insurance premiumsld;) According to Evans, Malone’s rggements “had to either revise or
complete significant portions of [Malone’s] workld() Malone denies this. (Malone Aff. § 25.)

Evans explains she decided to fire Maloreduse the reports from Malone’s replacements
made it apparent that she had not been mgétie County’s expectatis. (Evans Aff.  19.)
Evans discussed also the termination denisiith Kostielney, and again he agredd.)(Evans
communicated the termination decisiorMalone by a letter dad July 14, 20091d.)

Malone perceived her termination as racdmination, and took her case to the South

Bend Human Rights Commission (“SBHRC”) on Juify, 2009. Malone charged that she was



“aware of White employees who violatee tbtompany policy and who were placed on
suspension for up to a year prto termination.” (SBHRC Chargaf Discrimination, DE 1-1 at
2.) She alleged further that another “Whitepdogee [had] violated the [County’s] policy and
was suspended but not terminatedd’)(Malone eventually receiveadright-to-sue letter from
the Equal Employment Opportunity Commissiom daimely initiated this lawsuit. The County
has moved for summary judgment, and separatedyritce part or all oMalone’s affidavit,
which she submitted in response to the summary-judgment motion.

Malone’s contention is thdter suspension and termirmatieach constituted adverse
employment actions motivated by her ra8be acknowledges that she must prove
discriminatory intent, and relies exclusively oe thdirect method in attempting to show she has
the evidence to do so. (Resp. Mot. SummMal)one argues a jury could reasonably infer
discriminatory intent from the County’s morevéaable treatment of similarly situated white
employees; in particular, Susédlancock and Kevin Klaybor.

Hancock is a white woman. (Evans Aff.  3&Jyans explains Hancock began working for
the County in 2003 as Directof Community Correctionsld. 1 30-31.) Her employment was
terminable only for cause, by majority vote of the County’s Community Corrections Program
Advisory Board, subject to the approwdlthe County Boat of Commissionersid.  32.) On
June 23, 2008, Hancock and her husband wergetiavith receiving stolen property, which,
according to Evans, is a class-D felony under Indiana lawf 36.) The County suspended
Hancock’s employment wibut pay on the same dayd.( 37.)

On May 29, 2009, a jury acquitted Haxe& of “all criminal charges”id. { 38), and the

Community Corrections Advisory Bwod voted to retain her asrctor about one month later.



(Id. 1 39.) On July 14, 2009, however, the Counta®loof Commissionengoted to terminate
Hancock because of a loss of “confidence indi®lity to perform her job functions.1d. { 40.)
Klaybor is a white man. In 2008, he was tBounty’s Chief Deputy Assessor, working
directly under Assesssor David Weslowsidno had the authority to fire himd( {1 21-22.) That
year, on a date unspecified by the partiesyBda was charged by infortion with the battery
of a woman. The battery was apparently alleged to have occurred at a time and place outside of
Klaybor’'s County employmentld. 1 23.) On or about Octob21, 2008, Weslowski suspended
Klaybor's employment without payld. 1 24.) For reasons unsdtin the record here,
Weslowski reinstated Klaybor to his positias Chief Deputy Assessor, on May 11, 20@D.{(
26.) Klaybor was acquitted by a jury of tbeminal charges against him on August 28, 2009.
(Id. 1 27.)
Malone neither disputes nodds to Evans’s testimony regardithe County’s treatment of

Hancock and Klaybor.

B. LAW

A motion for summary judgmembust be granted “if the movant shows that there is no
genuine dispute as to any matefadt and the movant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). The substantiwe lgoverning each cause of action determines
materiality.Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986A.dispute of fact is
“genuine” if the issue couldeasonably be decidedfavor of the nonmoving partyd. Courts
considering summary judgment must view the emnak “in the light most favorable to the party
opposing the motion,Payne v. Pauleyd37 F.3d 767, 773 (7th Cir. 2003), which means drawing

all reasonable inferencagainst summary judgmer8eeliberty Lobby 477 U.S. at 250-52.



Because only the indirect methoflproving racially dsparate treatment in violation of Title
VIl is at issue heréthe Court derives the matarfacts from the progeny édcDonnell
Douglas Corp. v. Greert11 U.S. 792 (1973peeliberty Lobby 477 U.S. at 248 (substantive
law determines which facts are materi@jleman v. Donaho&67 F.3d 835, 845 (7th Cir.
2012) (attributing the indirect method ofbpf to “a line of caes beginning wittMcDonnell
Douglas). The indirect method is a burden-shifgi framework. “Under the indirect method, the
plaintiff carries ‘the initial burde . . . of establishing a prima factase of . . . discrimination.™
Coleman 667 F.3d at 845 (second omission in original) (quatieiponnell Douglas411 U.S.
at 802). To do so, she needs evide that: (1) she is a memiloéa protected class, (2) her
performance met her employer’s legitimatpectations, (3) she suffered an adverse
employment action, and (4) her employer treatssigarly situated individual outside of the
protected class more faviug than it treated herd. (citing Burks v. Wisc. Dep’t of Transpl64
F.3d 744, 750-51 (7th Cir. 2006)). Where a “pldfrgroduces evidence sufficient to raise an

inference that an employer applied its legitimespectations in a disparate manner,” however,

“the second and fourth prongs mergeelkhatib v. Dunkin Donuts, Inc493 F.3d 827, 830-31

(7th Cir. 2007) (quotingPeele v. Country Mut. Ins. C&®88 F.3d 319, 329 (7th Cir 2002)).
Upon establishing this prima facie case, thenpiifitriggers a presuption of discrimination.

Coleman 667 F.3d at 845. “The burden must then shift to the employer to articulate some

legitimate, nondiscriminatory reason’ for its actioll” (quotingMcDonnell Douglas411 U.S.

at 802). If the employer does so, then “the burdditsdback to the plainff, who must present

evidence that the stated reason is a ‘pretestich in turn permits an inference of unlawful

discrimination.”ld. (quotingMcDonnell Douglas411 U.S. at 804). The “plaintiff may

! “Malone acknowledges that her presentation of [genuine] issues [precluding summary judgmésetjiste
against the backdrop of the requirements of the model derived from McDonnell Douglas Coegry.4A&4 U.S.
792 (1973).” (Resp. Mot. Summ. J. 9.)




demonstrate pretext by providing evidence thaimilarly situated employee outside her

protected class received nredavorable treatmentlt. at 841.

C. ANALYSIS
The County does not dispute that Malone beldagsprotected class or that her suspension
without pay and termination constituted adeeesployment actions. Instead, the County’s
motion for summary judgment attks Malone’s showings thatestwvas meeting its legitimate
expectations and that it treatedimilarly situated non-black emplogdetter than it treated her.
The Court agrees Malone has failed to identify a non-black employee whom the County
treated more favorably in a comparable sitatiThough this inquiry is éixible and “usually™
one of fact for trialseeid. at 846—47 (quotinrail v. Vill. of Lisle 588 F.3d 940, 945 (7th Cir.
2009)), “a court may properly grant summary judgnweinére it is clear that no reasonable jury
could find that the similarly situated requirement has been MeDonald v. Vill. of Winnetka
371 F.3d 992, 1002 (7th Cir. 2004). The plaintiéeds at least one comparator whose
circumstances could reasonably be \@dvas similar to the plaintiff SSeeColeman 667 F.3d at
845-47. Thus, “[ijn the usual case aiptiff must at least show & the comparators (1) ‘dealt
with the same supervisor,’ (2) ‘were subjecthite same standards,” and (3) ‘engaged in similar
conduct without such differentiating or mitigating circumstances as would distinguish their
conduct or the employer’s treatment of thend”at 847 (quotingsates v. Caterpillar, Ing513
F.3d 680, 690 (7th Cir. 2008)).
The Coleman v. Donahoepinion helps focus therfit of these issues:
While we have sometimes phrased the question ambiguously as whether the
comparators dealt with the same supenvighe real question is whether they

were treated more favorably by themsa decisionmaker. This point follows
logically from the cause of action itself, which requires proof that the



decisionmaker has acted for a prohibitedson. Under Title N, a decisionmaker
is the person responsilfler the contested decision.

Id. at 848 (citations and quotation marks ondifténdeed, the Seventh Circuit “generally
requires a plaintiff to demonstrate at a minimtlvat a comparator was treated more favorably
by the same decision-maker who fired the plaintifi.”(citing Ellis v. United Parcel Sery523
F.3d 823, 826 (7th Cir. 2008))ittle v. lllinois Department of Revenu&9 F.3d 1007, 1012

(7th Cir. 2004), which th€olemanopinion cites, states this everore strongly: “A similarly-
situated employee must have been disciplioedot, by the same decisionmaker who imposed
an adverse employment actiontbe plaintiff.” According toLittle, the treatment of ostensible
comparators, if directed by a different dearsnaker, “sheds no light on” the motivation behind
the adverse employment action against the plaiidiff.

In this case the central question for the pmguld be whether Evans, with Kostielney’s
concurrence, suspended and fired Maloreabse of her race. Evidence of what other
decisionmakers did contributegli or nothing to that inquirySeeColeman 667 F.3d at 848;
Little, 369 F.3d at 1012. And that’s all Malone hasvds David Weslowski, not Queenie Evans,
who decided to suspend, and later reinsté®jn Klaybor. Likewse, Malone submits no
evidence that Evans played any role in the eympent decisions the County made with regard
to Susan Hancock. Malone’s failure to itlna common decisionmaker for any potential
comparator leaves a gaping hole in prima facie case.

Although Colemanarguably suggests the absenca cbmmon decisionmaker may not be
fatal under some (unidentified)esgal circumstances, Malone’s prima facie showing is weak in
other respects, as well. It is therefore doulitiel Seventh Circuit would allow her to blaze a

new trail as an indirect-method plaffitivith no same-decisionmaker comparator.



Aside from the fact that Evans had nothingltowith what happened Hancock, Hancock’s
employment was terminable only for cause, simel occupied a more senior position than
Malone did, within an entirely tferent department of the Countyoreover, it is far from clear
Hancock received more favorable treatment tdafone did. Both, o€ourse, were suspended
and then terminated. Malone focuses on thetfattHancock’s suspension lasted longer (Resp.
Mot. Summ. J. 17), but this was not more faae to Hancock, because Hancock’s suspension
was also without pay.

The absence of a common decisionmakeaoisthe only meaningful distinguishing
circumstance for Klaybor, either. Malondies on Klaybor because “his suspension was
followed by a reinstatement to his prior employitngosition, after the lapse of just a few
months.” (Resp. Mot. Summ. 18 (quoting Malone Aff. § 17).) But it is undisputed that
between the time of Malone’s suspension armddreination, Evans received reports that
arguably suggested Malone haat been doing her job complteMalone submits no evidence
that Weslowski had any reasondmubt the quality of Klaybor’'s w&. Thus, Klaybor’s record at
the time the County reinstated him was maligridissimilar to Malone’s record when the
County terminated hérKlaybor’s job as deputy assessor & very different from Malone’s
role within the Department of Human Resourd®eslowski’s suspension and reinstatement of
Klaybor do not give rise to @asonable inference that racetiveted Evans to suspend or
terminate Malone.

For these reasons, Malone’s evidence stops sharprima facie case, even when viewed in

the light most favorable to her. The Countycoftirse, has also come forward with its own

2 Malone’s case would not improve if Evans terminated her on the basis of a false impression of Mddone’s j
duties. After all, Malone’s claim is for race discrimination. “An employer’s mistdledief that the plaintiff's
conduct merited termination is not unlawful, so long as the belief was honestlyRtakizhik v. St. Joseph Hosp.
464 F.3d 691, 696 (7th Cir. 2006) (citikigade v. Lerner N.Y., In243 F.3d 319, 323 (7th Cir. 2001) (employer’s
honest but mistaken belief that plaintiff had been late for work defeated claim of age distboim)).

10



evidence that nondiscriminatory reasons naigd the suspension and termination. Evans
affirms by affidavit first that the County suspkenl Malone because Evans viewed the domestic
incident as a violation of a Human Resoureeficy, and second that the County terminated
Malone “because it became apparent to [Ejtradt [Malone] was not satisfying the St. Joseph
County Human Resources Departitig job expectations.” (gans Aff.  19.) Malone’s
responsive claim of pretext is, in substanidentical to her prima facie argument:

In summary, it is likely that the prospective factfindess¢][will not believe the

reasons put forward by St. Joseplou@ty for termination of Malone’s

employment. That same disbelief, when coupled with the elements pfithe

facie case . . ., will suffice to show . discrimination against Malone upon the
prohibited basis of hiss|c] race.

(Resp. Mot. Summ. J. 19.) Thisuld have worked if Malone Hdehad a prima facie case to begin
with. After all, underColeman 667 F.3d at 841, a plaintiff canausvidence that a similarly
situated employee received better treatment notam|yart of the prima facie case, but also to
show pretext. As the Court has already expd, however, Malondentified no suitable
comparator. Thus, no reasonajoiey could find in her favor.

Because the Court has decided to grant sumjundgment even without striking any part of

Malone’s affidavit, the County’s motion 8irike it in part oin whole is moot.

D. CoNcLUSION
The Court—
e GRANTS Defendants’ motion for samary judgment (DE 18);
e DENIES the motion to strike parts or af Malone’s affidavit (DE 23); and

e VACATES the trial and final pretrial conference dates.
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So ORDERED on June 13, 2013.

s/ Joseplss.Van Bokkelen
DSEPHS.VAN BOKKELEN
WNITED STATES DISTRICT JUDGE
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