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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

GUMWOOD HP SHOPPING
PARTNERS, L.P.,

Plaintiff,
V. Case No. 3:11-CV-268 JD

SIMON PROPERTY GROUP, INC.,

N N N N N N N N N N

Defendant.

OPINION AND ORDER

This is an antitrust case in which thaiptiff, Gumwood HP Bopping Partners, L.P.,
asserts claims for a restraof trade, monopolization, aradtempted monopolization against
Simon Property Group, Inc., the defendant.Hars Gumwood claims that Simon improperly
prevented retailers from leasing at Gumwaaaéw shopping center, Heritage Square, which
was poised to compete against Simon’s estaddidJniversity Parlall and a new outdoor
shopping area that was under construction attiadit The Court has denied cross motions for
summary judgment and this case is set for trial.

Now before the Court are motions filed by egalnty seeking to strike expert testimony
from the opposing party’s expert witness. In this order, the Court addresses the aspects of those
motions that relate to the exp® opinions concerning liability. For the reasons that follow, both
motions are granted in part addnied in part. The Court will address the aspects of those

motions that relate to the expertiimages opinions in a separate order.
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I. STANDARD OF REVIEW

Rule 702 governs the admission of testimongkgert witnesses. Under that rule, a
witness “who is qualified as an expert by knadge, skill, experiencdtaining, or education”
may offer an opinion if théollowing criteria are met:

@) the expert’s scientific, technical; other specialized knowledge will help
the trier of fact to understand the estite or to determirgfact in issue;

(b) the testimony is based on sufficient facts or data;
(©) the testimony is the product ofiable principles and methods; and

(d) the expert has reliably applied thepiples and methods to the facts of the
case.

Fed. R. Evid. 702. A court has a gatekeepingtmkensure that expert testimony meets these
criteria.Daubert v. Merrell Dow Pharm., Inc509 U.S. 579 (1993%.W. ex rel. Wood v.
Textron, Inc. 807 F.3d 827, 834-35 (7th Cir. 2015). As Beventh Circuit has emphasized,

though, a court does not assess “the ultimateectness of the expert’s conclusiong.&xtron
807 F.3d at 834 (quotingchultz v. Akzo Nobel Paints, LLT21 F.3d 426, 431 (7th Cir. 2013)).
Rather, a court must focus “solely on prinegoand methodology, not ¢ime conclusions they
generate.’Schultz 721 F.3d at 432 (quotidgaubert 509 U.S. at 595). “So long as the
principles and methodology reflealiable scientific practicéyigorous cross-examination,
presentation of contrary evidence, and adrefstruction on the baen of proof are the
traditional and appropriate means of attacking shaky but admissible evidédcglioting

Daubert 509 U.S. at 596).

II. DISCUSSION

Each party has retained an expert to offerouss opinions that relat® the existence of
liability in this case. The @urt first addresses Simon’s oltjeas to Gumwood’s expert, and

then Gumwood’s objections to Simon’s expert.
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A. Dr. Frech

Gumwood’s expert witness is Dr. H.E. FrétdhDr. Frech holds a Ph.D. in economics
and is a professor of economics. He was retaindtisrmatter to offer opinions relating to both
Simon’s liability and the resuitg damages. As to his liabylibpinions, Simon argues that he
should not be permitted to offer opinions concerning the tenant negotiations and the existence of
tying and coercion, and opiniotfsat Simon has market power.

1. Tenant Negotiations, Tying, and Coercion

Simon first objects to variodactual opinions by Dr. Freafelating to the content and
effect of Simon’s negotiations with prasgive tenants, including Ann Taylor, Charming
Shoppes, and other retailers. In particular,d@imabjects to Dr. Frech offering factual narratives
about the parties’ negotiations with the retes| and opining about \ahSimon did and said,
what its intent was, and thatcberced the retailers. For exampiehis initial report, Dr. Frech
engages in an extended recitation of evidence@ming Ann Taylor's negotiations with Simon
and Gumwood. [Frech Report {1 141-67]. In the coofrfleat narrative, he offers opinions such
as that “Simon threatened not to renew or gl@ases at important Simon properties unless the
retailer agreed not to lease from Heritage Sq(emd sometimes to instead lease at University
Park Mall),” and that “[t]hrouglits tying activities, Simon coeed Ann Taylor to move away
from its preferred option of locating at Heage Square.” [Frech Report 11 153, 159]. In his
supplemental report, Dr. Frech further opines “tiieitg did occur and that it was often directed
at inducing tenants to eitherdak their relationship with Herig@ Square or not to form a
relationship.” [Frech Supp. Report § 34]. 8mobjects to this &imony on a number of
grounds, including that factual findingéthis sort are outside of DFrech’s expertise, that this
testimony would not be helpful to the jury, and thatrelied on insufficient facts in forming his

opinions.



The Court agrees this testimowpuld not help the jury “tainderstand the evidence or to
determine a fact in issue,” Fed. R. Evid. 702éa)this particular testimony merely involves
making credibility judgments anesolving factual disputes, which the jury is capable of doing
on its own. To be helpful to the jury, as igueéed under rule 702(a), @&xpert must actually
draw on their expertise in reaching their conclusions and must testify to something more than
what the jury can understand or decide for itg@ticho v. Pentek Corpl57 F.3d 512, 519 (7th
Cir. 1998). Thus, expert testimony that doeslittiore than offer a credibility opinion is
typically not admissibleGoodwin v. MTD Prods., Inc232 F.3d 600, 609 (7th Cir. 2000)
(noting that, in general, “an expe&annot testify as to credilijiissues,” since “credibility
guestions are within the praonge of the trier or fact”)nited States v. Benso®41 F.2d 598,

604 (7th Cir. 1991) (“Credibility is not a propartgect for expert testimony; the jury does not
need an expert to tell it whom to believe, émel expert’'s ‘stamp of approval’ on a particular
witness’ testimony may unduly influence the jurylnless the expert uséeir expertise to add
something to the jury’s ability tonderstand the evidence or evaédua witness’ credibility, those
matters are left to the jurors to decide for themselvaged States v. HalB3 F.3d 1337, 1343—
44 (7th Cir. 1996). Likewise, an expert typicditannot be presented to the jury solely for the
purpose of constructing a factusdrrative upon record evidencélEwman ex rel. Newman v.
McNeil Consumer Healthcar&lo. 10 C 1541, 2013 WL 9936293, at *6 (N.D. Ill. Mar. 29,
2013).

Here, as Dr. Frech acknowledged, and asoBinotes, the presence of tying depends
primarily on what was actually communicatecconveyed between Simamd the retailers. In
order to establish the coercion that is essetttialtying claim, Gumwai must show that Simon

refused or threatened to refusegtee retailers leases in oth@noperties unless the retailers also



leased at University Park or stayed out ofitdge Square. On th&dpic, Gumwood will offer
documents and testimony that it contends sti@at Simon did convey such a condition to the
retailers. In response, Simarill offer testimony from other witnesses denying that Simon
conveyed such a condition. Thusg flary will hear directly fronthe individuals who actually

took part in the negotiations, will see documeniateel to those discussions, and can then decide
which evidence is more credible. Dr. Freciigertise as an economist offers the jury no
assistance in deciding who or what to believehismpinions that Sion coerced the retailers,

and the factual narratives accompanying thosei@ms, are not admissible as expert testimony.

Gumwood defends these opinions by arguih@&d it is common for economists to
assimilate and characterize facts in writing sathpléerature, so Dr. Frech has an appropriate
expertise. That argument fails to address, dv@x, what value Dr. Frech’s expertise as an
economist adds to the jury’sility to understand this evidence and decide these particular
guestions. An economist’s expertise would be ajale in deciding, for example, what effect
certain facts may have on a party’s ability terise market power. As to tying, an economist
might also be asked to analyze whether or hatatefacts in the record meet the applicable
standard for coercion. The opinioaisissue here do not offer theadrt of analysis, though, and
Gumwood has not shown that an economistamgsrelative advantagever the jury in
determining what parties agtlly said to each other.

Dr. Frech recognized as much, too, at l@agiart. Before opining in his supplemental
report that Simon in fact engayan tying, Dr. Frech noted th§t]his is primarily a factual
issue, to be decided by the finder of fawgstly based on documentary evidence and fact
witnesses.” [Frech Supp. Report | 34]. After thatlimer, he proceeded to state that “if it is

helpful to the finder fact, it is my opinion . . . that tying did occur . .1d.] Likewise, when



asked at his deposition about the statemehisimeport that Ann Tagk preferred Heritage
Square to University Park, Dr.égh acknowledged that “that’s very. much a fact thing,” and
he “doubt[ed] an economist would be asle@mething like that.” [DE 194-1 p. 6BMoreover,
even when Dr. Frech defended his opinions, xidagmations made clear that his assessment of
the evidence on these issues wasaided by his expertise as@tonomist. For example, when
asked why he believed that Simon coerced Aaylor when even Ann Taylor’s executives
denied any such coercion, Dr. Frech said thatijave to read the tenants’ testimony with a
grain of salt” because they might be embarmsseadmit that they were “pushed around” by
Simon. [DE 194-1 p. 51-53]. That is hardhe product of expertise in economics.

The parties also argue over whether Dedhrrelied on sufficient facts in reaching his
opinion, as he conceded that he “did notnspa lot of time” reviewig the deposition of Ann
Taylor’s lead negotiator, and he first offered bpinion that Ann Taylowas coerced before he
even had access to the testimony of Ann Tayl@psesentatives, as he believed “[tlhe record
was strong enough without that.” [DE 194-1 p. 48—B&#gardless of whether that would present
an independent basis for excluding this testimtimgse arguments illustrate how admitting this
type of testimony would actuallystract instead ofsaist the jury, and wadd delay the trial.
Permitting Dr. Frech to offer these opinionsulbrequire a detour into exploring what
documents Dr. Frech had access to, how thoroughlyonsidered them, and what weight he

gave to them and why. Laboritigrough that process would tasteful when the relevant

! See als®E 194-1 p. 10-11 (“[A]re you offering the opinion that Simon did, in fact, coerce
Charming Shoppes not to open a store at HerGagare? A. Well, | beliee that's the case. |
think that's more of -- much more of an isgaethe finder of fact for testimony and documents.
But it’s clear that from -- that Simon wpsessuring -- using tying pressure on Charming
Shoppes and that they didn’'t go. Wt that’s entirely causal, thea much harder matter. It's
very fact bound, and | would say | dbhiave an expedpinion on that.”).
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evidence can—and will—be presentedhe jury in the first instance to decide for itself what
conclusions to draw about whan®n communicated tthe retailersSee Hall 93 F.3d at 1343
(“If the proffered testimony duplicates the jisknowledge, Rule 403 might counsel exclusion
of the expert testimony to avoid thekiof unduly influencing the jury.”see generally Young v.
James Green Mgmt., In@27 F.3d 616, 624 (7th Cir. 2003) (uptiialy the exclusion of findings
by the EEOC where the plaintiffpéinted to no evidentiary matatiavailable to the EEOC that
was not otherwise available to the jury duringl'tyidMoreover, the jurors will not be limited to
reviewing paper records and transcripts, asagrech, as they will observe the witnesses
testify live or by video deposition, making thentitbe positioned to evaluate credibility. Thus,
even if these opinions passed Rule 702’s adniiggithresholds, the Gurt would exclude this
evidence under Rule 403, as the prejudice ataydeould substantially outweigh the minimal
value of Dr. Frech’s opinions on these purelgtdial matters. Accordingly, the Court grants
Simon’s motion in this respett.

As an independent basis for excluding teistimony, Simon also argues that Dr. Frech
relied on definitions of tying and coercion tlae inconsistent witthe law. Although these
opinions are already being excludedthe reasons just explainetdis worth briefly addressing
these arguments, as tying and coar are fundamental conceptgliis case. To establish that

Simon’s conduct was anticompetitive, Gumwodiegeon a per se tying claim. That claim

2 These opinions are primarily contained imguaaphs 141-67 of Dr. Frech’s initial report and
paragraphs 34-37 of his supplemental reportoSisnmotion identified a number of additional
paragraphs as being subject to this objectionpiarty of those paragraphs are not mentioned in

its brief and are not clearly ré¢al to these arguments. Becatlsereport itself will not be

admitted into evidence, the Court need not parse the report paragraph by paragraph (neither party
engages in that sort of parlarized analysis, either, andeevGumwood does not argue as to

whether any paragraphs are outside the scope@in’s arguments), but the parties will be

expected to conform their examinatiatdrial to the holdings in this order.
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requires Gumwood to prove, among other elemerdas Simon tied two differ& products (here,
properties) together—that it reqed a retailer to lease at on@perty (a tied property) in order
to obtain a lease at another property (a tyraperty) over which Simon had market power.
Reifert v. S. Cent. Wisc. MLS Cqr$50 F.3d 312, 317 (7th Cir. 200&tated differently, a party
imposes a tie when it coerces or forces a pusshtasuy the tied product in order to receive the
tying productJefferson Parish Hosp. Dist. No. 2 v. Hydd6 U.S. 2, 12—-14 (1984).

As Gumwood notes, Dr. Ech's reports define tying asdidition[ing] the sale of one or
more goods, (the ‘tying’ goods) oretlsale of one or more othgroducts (the ‘tied’ goods),”
[Frech Report 1 138], and define “coercion” dfafcing” as “conditionng purchases in the
tying market to purchasing a good in the tiedrket or to not pur@sing a good in the tied
market from a rival.” [Frech &p. Report § 18]. Those definitioase generally consistent with
the law.Eastman Kodak Co. v. Image Tech. Servs., 5@ U.S. 451, 462 (1992) (defining a
tying arrangement as “‘an agreement by a p@arsell one product but only on the condition that
the buyer also purchases a different (or tied) product least agreesahhe will not purchase
that product from any other supplier” (quotihg Pac. Ry. Co. v. United Stat@%6 U.S. 1, 5-6
(1958))). During his deposition, however, Dr. Fregfined those concepts far more broadly. For
example, he testified that it would be coerdimeSimon to “ask a favordf a retailer. [DE 194-1
p. 81-82]. Further, he stated that a portfolio niegion where nothing isfiial until everything is
final would inherently constite a tying arrangementd| p. 123]. He also testified that drawing
any connection at all between two markets, suatffasing a discount at onaall if the retailer
also leases at another mall, would diinge a coercive tying arrangemenitl.[p. 16-17, 19-21,

116-17].



Those statements are inconsistent with tHmiens of tying andcoercion in the context
of tying claims, and will not bpermitted at trial. As the Couexplained at summary judgment,
the existence of a tie requires more than jysickage deal or a requiés purchase two products
together. “[T]he essential characteristic ofiawalid tying arrangemeries in the seller’s
exploitation of its contrioover the tying product tiorcethe buyer into the purchase of a tied
product . . . ."Jefferson Parish466 U.S. at 12 (emphasis addétf)instead the buyer is free to
decline the tied product or to minase the two products separatebyén if on less advantageous
terms, “then by definition there is no unlawful tyingf’s My Party, Inc. v. Live Nation, Inc.

811 F.3d 676, 684 (4th Cir. 2016).

Ties are most easily identified when a daefent has a general policy of refusing to sell
one product without the othdt.g, Eastman Kodak Co. v. Image Tech. Servs., 5@z U.S.

451, 463 (1992) (finding a tie wheretldefendant “would sell parts tioird parties only if they
agreed not to buy service” from its competitodefferson Parish466 U.S. at 24 (holding that a
hospital created a tie where, pursii@na contract, it required all @6 surgical patients to obtain
anesthesiological services from a particulavpier). When a tie arises in the context of
individual negotiations, this element becomegenumanced, but its content remains the same:
the seller must explicitly or implicitlyequire the buyer to purchase the tied product from it (or
refrain from purchasing the tied product francompetitor) in order to receive the tying

product® “[S]trong persuasion, encouragement, ookl to the point of obnoxiousness” to

31t's My Party, 811 F.3d at 685 (“Without coercion—i.ithout requiring the customer to buy
product B when buying product A—selling productaid B as a unit is simply one strategy for
gaining an edge in a free marketplaceP3jadin Assocs., Inc. v. Mont. Power C828 F.3d

1145, 1159 (9th Cir. 2003) (“A plaiiff must present evidendbat the defendant went beyond
persuasion and coerced or forced its customieuyahe tied product in ordéo obtain the tying
product.”);Datagate, Inc. v. Hewlett-Packard C60 F.3d 1421, 1426 (9th Cir. 1995); Areeda

& Hovenkamp, Antitrust Law § 1752b (3d ed. 2011) (“There is no tie for any antitrust purpose
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induce a buyer to accept a package deal do not suBideMaxfield, Inc. v. Am. Motors Corp.
637 F.2d 1033, 1037 (5th Cir. 198Unijax, Inc. v. Champion Int’l, In¢683 F.2d 678, 685—-86
(2d Cir. 1982) (holding that “a@gessive salesmanship” is insufficient to establish a tie);
Photovest Corp. v. Fotomat Corp06 F.2d 704, 723-24 (7th Cir. 1979) (finding no coercion
absent a threat to terminate @ss to the tying product if customers failed to purchase the tied
product, even where the defendf&maudulently induced purchasesthe tied product). Nor does
enticing a buyer to purchase thedtigroduct, such as by offeringdescount or other benefit for
purchasing it with a tying prodtiamount to coercion on its ow@ollins Inkjet Corp. v.
Eastman Kodak Cp781 F.3d 264, 272 (6th Cir. 2015).

As applied here, if strong persuasion,@magement, aggressive salesmanship, and
“cajolery to the point of obnoxiousness” do not daate coercion, then certainly asking a tenant
for a “favor” does not either. Gumwood does acknowledge or attempt to defend Dr. Frech’s
statement in that regard. Likewise, as@uairt noted at summajydgment, a portfolio
negotiation does not constitute a tie wsla party conveys that the tied produacstbe a part of
the package or they will wihold the tying product. [DE 178 p9 (“Gumwood must show that
Simon threatened to refuse to lease othepgrties depending on Ann Taylor’s decision on
University Park and Heritage Square, not sintphht the parties negotiated multiple properties
together or that Ann Taylor'sedision on one might have affectib@ terms of others.”)]. Merely
negotiating multiple leases together, or agreeiagnbthing is final until everything is final,

does not create a tie.

unless the defendant improperly imposes conditibasexplicitly or practically require buyers
to take the second productliey want the first one.”).
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Dr. Frech also states that coercion entadthing more than offering a benefit in one
market in exchange for action in another markeg] De 194-1 p. 19-21]. Gumwood defends
this position, arguing that it would constitute coencfor a seller to give “a ‘reward,’ such as a
discount or rebate on the g product, only on the conditionaththe purchaser buys the tied
product.” [DE 201 p. 9]. However, that argumerniisféo distinguish coercion from competition.
Areeda 1758 (“We reject the extreme views #ilgpackage discounts are ties because they
tend to induce or ‘coerce’ package purchases”)..In the context ofying, coercion means
requiring or forcinghe buyer of one product to purchas®ther product, not enticing them to
do so.Jefferson Parish466 U.S. at 12Collins Inkjet 781 F.3d at 272. The seller of a tying
product is entitled to compete fartbuyer’s business as to a tiedguct, and offering a benefit to
buyers of the tying mduct does not requig force those buyers fmurchase the tied product
from the seller when they are still able to purchase the tied product from a competitor instead.
Thus, as the Sixth Cirduiecently explained iollins Inkjet “In the special case of a tie
enforced solely through differentiaricing, the tie isnot unlawful unless the differential pricing

is the economic equivaleof selling the tied product below the defendant’s c6381 F.3d at

4 See also Collins Inkje781 F.3d at 272 (“In general, the @ibf the defendant to impose the
threat that creates the ‘forcindépends on buyers’ not being atddurn elsewhere for the tying
product. . . . [I]f the defendant merely offergliscount on the tying good to buyers who also
purchase the tied good, then buyers are only ‘@ricebuy the tied good from the defendant if
they cannot purchase the tied good elsewheagpate low enough to offset the forgone

discount for the tying product. . . . It followsatha discount on the tied product amounts to unfair
competition only if the defendant is selling below cosC3scade Health Solutions v.
PeaceHealth515 F.3d 883, 910 (9th Cir. 2007) (applying the same analysis to bundled
discounts as exclusionary practices in mon@ation and attempted monopolization claims);
Areeda 1758 (noting that, inading whether a package discoustoercive, “we ask whether
the discount has the effect okdbling a hypotheticalggally efficient rivalwho sells only one of
the two products from competing with thendled price.”); Herbert Hovenkamp, Federal
Antitrust Policy: The Law of Competition andIPractice § 10.4c p. 554 (5th ed. 2016) (stating
that a package discount can be coercive “if tsealint is sufficiently steep in relation to the
markup on the second product” that “a rival who makes only the second product will not be able
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782. However, neither Dr. Frech nor Gumwood haresented any discussion as to how any
benefit or discount Simon may have offerednother market was so suastial that it would

have required or forced a retailer to de@hvimon in the tied magk instead of seeking
comparable incentives from a competitor in thatket And without any evidence or analysis as
to whether Simon'’s activities met this standard; theory of tying and@oercion is inapplicable

to this case and cannot be raised at trial as constituting a tie.

In short, under the circumstances of this case, Gumwood can only establish a tie by
showing that Simon refused or threatened toseto lease properties in the tying markets unless
the tenants also leased at University Parkayest out of Heritagedsiare; or, stated another
way, that Simon required the tenatdsact as it wanted in Univetg Park or Heritage Square or
else lose their leases in the tying markets.Hbech’s statements that tying requires nothing
more than asking for a favor, engaging intfmio negotiations, or changing the costs and
benefits of other leases, are gonhsistent with the law and snaot be presented at trial.

2. Market Power

Simon also moves to exclude portions of Brech’s opinions retang to market power.
Before addressing Dr. Frech’sesjific opinions on this topicral Simon’s objections to them,
some background is necessary on the role of @g@dwer in this casés definition, and the

manners in which it can be proven.

to compete effectively”); Richard A. Posn¥ertical Restraints and Antitrust Policy2 U. Chi.
L. Rev. 229, 239 (2005) (noting thaloyalty rebate program coutwt be analyzed as a tying
arrangement because no purchaser was “ragjuioebouy one product as a condition of buying
another).

> At summary judgment, the Court noted that coercion could be accomplished through
differential pricing, but it specifally cited that as a method obercion that is “not at issue
here.” [DE 178 p. 11 n.2].
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a. Market Power in General

Market power has two distinct roles in tle@gse. First, to prove an unlawful tying
arrangement, Gumwood must prove tBahon has market power in thgng market or
markets—any markets in which Simon refused tereleases unless the tenants also leased at
University Park or stayed out of Heritage SquékeTool Works Inc. v. Indep. Ind., InG47
U.S. 28, 46 (2006) (“[I]n all cases involving a tgiarrangement, the plaintiff must prove that
the defendant has market powethe tying product.”). For examplé,the jury finds that Simon
refused to renew Ann Taylorlsase at Dadeland unless Anrylta also signed a lease at
University Park, the jury would then havefitod that Simon had market power in Dadeland’s
market in order for that tie to be unlawf8kecond, as part of its monopolization and attempted
monopolization claims (but not for its restramfittrade claim), Gumwoorthust prove that Simon
has monopoly power (roughly defined as a taftgal amount of m&et power) in thdied
market—University Park’s maet—or a dangerous probabiliby achieving monopoly power in
that market. Thus, it is essential to deteemmiot only whether Simon has market power, but
where it has that power.

Market power is typically dened as the power to piitdbly raise price above the
competitive leveINCAA v. Bd. of Regents of Univ. of Oki#68 U.S. 85, 109 n.38 (1984)
(“Market power is the ability to raise pricb@ve those that would be charged in a competitive
market.”);Jefferson Parish466 U.S. at 27 n.46 (“As an economic matter, market power exists
whenever prices can be raised above the I¢lvatsvould be charged in a competitive market.”);
Will v. Comprehensive Accounting Cqrp76 F.2d 665, 671 (7th Cir. 1985) (defining market
power as “power over price, the ability to imgubuyers to pay more money by cutting back the
supply of goods available for purchase” (internal citation omitted)); William M. Landes &

Richard A. Posneiyiarket Power in Antitrust Casg84 Harv. L. Rev. 937, 937 (1981) (“The
13



term ‘market power’ refers to the ability of a firfor a group of firms, acting jointly) to raise
price above the competitive lewglthout losing so many sales sapidly that the price increase
is unprofitable and must be rescinded.”). Cobdse also sometimes defined market power as
“the power to control prices or exclude competitiddriited States v. E.I. du Pont de Nemours
& Co., 351 U.S. 377, 391 (1956). The ability to excladenpetition is a corollary to the ability
to profitably raise prices, as “any firm that lzaml exercises the power to raise price above the
competitive level must also be able to excledé&ants; otherwise it would not be able to
maintain the higher-than-competitive price.” Landes & Posviarket Powey 94 Harv. L. Rev.

at 977;see E.I. du Pont de Nemou851 U.S. at 392 (“It is incaeivable that price could be
controlled without power over aapetition or vice versa.”).

Broadly speaking, there are two sources of @wvi@ of market powerhe first is “direct
evidence of anticompetitive effectddys “R” Us, Inc. v. F.T.G.221 F.3d 928, 937 (7th Cir.
2000). That can entail showing atiuction of output” or thahe party is actually charging
supra-competitive prices.T.C. v. Ind. Fed’'n of Dentistd76 U.S. 447, 460—61 (1986). As the
D.C. Circuit explained itMicrosoft “a firm is a monopolist if it can profitably raise prices
substantially above the competitive level”; thusytere evidence indicates that a firm has in
fact profitably done so, the existse of monopoly power is cleatUnited States v. Microsoft
Corp, 253 F.3d 34, 51 (D.C. Cir. 2001).

The second, more conventionalsce of evidence is a markstucture analysis, which
provides circumstantial evidence of market powerys “R” Us, 221 F.3d at 93%&ee Eastman
Kodak Co. v. Image Tech. Servs., €4 U.S. 451, 464 (1992) (noting that the existence of
market power “ordinarily is infeed from the seller'sossession of a predhinant share of the

market”).Under this analysis, a party defines thel@aple market by determining the relevant
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product market and geographic market—the parameters of a market within which a monopolist
could raise prices above the competitive level without having so many customers switch to
similar products or buy from sellers in otfaeas that the increase in price would be
unprofitable—and then computegttiefendant’'s market share withhat market. A substantial
market share is typically necessary but not sigfit to establish market power; if new firms
could easily enter the market should the defahtagin charging supra-competitive prices, then
even a one-hundred percent market shapeesent would not establish market po@&hus, the
market structure analysis genéraonsiders the defendant’s mkat share and the barriers to
entry to evaluate whetherdalidefendant has market powgticrosoft 253 F.3d at 51 (“Under

this structural approach, monopoly powernyba inferred from a firm’s possession of a
dominant share of a relevant mark®t is protected by entry barriers.)enox MacLaren
Surgical Corp. v. Medtronic, Inc762 F.3d 1114, 1123 (10th Cir. 2014) (similar).

b. Dr. Frech’s Market Power Opinions and Simon’s Objections

Here, Dr. Frech opined that Simon has mapketer in the University Park market, as
well as in any market used as leverage in Sisioegotiations with the retailers. Dr. Frech based
these opinions on two lines of analysis. Firstcbieducted a traditional market-structure analysis
as to University Park arttiree of the tying market®adeland, Lenox, and Woodbury. He
concluded that the relevantopluct market is leasable spageaegional malls and lifestyle
centers (or, as to Woodbury, lehte space in outlet centersle further concluded that the
geographic markets included the area within foséifteen miles of eachenter (or within forty
to eighty miles of Woodbury, asutlet center). He then calculat&@non’s market share in those

markets, which ranged from 21 to 68 petanto Woodbury, to 54 to 84 percent as to

® Other factors could constrain a firm’s abilitye®ercise market power, too, such as competition
in a distinct but interrelated marké&t.g, Kodak 504 U.S. at 465-66.
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University Park, depending on which radius wiaed for the geographic markets. Finally, he
considered the barriers to entry in the relevaatkets, which he found to be substantial. Thus,
he concluded that a firm with Simon’s markétre in those respgae markets would possess
market power in each of thesour particular markets.

Second, Dr. Frech also considered direct-edfegidence, which formed the basis for his
opinion that Simon had market powest only in the four markejsst discussed, but also in any
market that Simon used as leverage. Dr. Fokdimot cite any evidence that Simon has charged
supra-competitive prices in any market. Howewerasserted that Simon’s ability “to hinder
Heritage Square’s entry as a close competitoJniversity Park’s market shows that it was able
to exclude competition. He further concludedtt8imon’s use of “a leveraging strategy” to
achieve that result is evidencattsimon had market power inyamarkets used as leverage. In
his supplemental report, Dr. Frech furthemapl that market power can be base@rmpost
opportunism in the tying markets—a threat tgpase transaction costs on tenants, such as by
terminating a lease, which walitequire the tenant to inctire cost of moving to another
location. Dr. Frech also noted that soméehef tying properties have been described as

“dominant,” “unique,” or “premier.”

Before turning to Simon’s objections, it ispartant to note what Simon does not object
to. First, Simon does not objectttee portions of Dr. Frech’s perts in which he opines that
Simon has market power inghniversity Park markee(g, Frech Report 1 98—-110). Thus,
though its filings never expresdlyaw that distinction, Simonimotion only places Dr. Frech’s
conclusions as to market power in the tyingkeass in dispute. Second, Simon does not object to

the portions of Dr. Frech’s reports in whichdrgalyzes and reaches conclusions as to the

relevant product markets and geographic markeis the existence of bagrs to entry in those
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markets €.g, id. 1 60-97 (with immaterial exceptionsfhose conclusions in turn form the
basis for Dr. Frech’s market-structure analyisisyhich he calculates Simon’s market share in
the Dadeland, Lenox, and Woodbury markets and spime the repective market shares and
applicable barriers to entry givenson market power in those markets.

Although Simon does object to the portiondof Frech’s reports in which he expresses
his opinions that Simon has market powethe Dadeland, Lenox, and Woodbury markets,
Simon’s arguments are not responsive to Dr. Feegtdrket structure analysis. In addition, it is
clear that Dr. Frech’s market structure analypsevided an independent basis for his conclusion
that Simon has market power in those three marketg, Frech Report § 60 (“In addition to the
direct effects evidence described above vetaso evaluated evidence to assess Simon’s
potential market power using a traditional struak@ntitrust approach . . . . [T]his structural
approachalsoshows that Simon possessed market power . . . .” (emphasis added))]. And taking
his product and geographic markenclusions as given (sincesthwere not objected to), Dr.
Frech'’s calculation of Simon’s miat share in those three market an entirely unexceptional
and unobjectionable method of inferring market power. Thus, the Court finds that Simon’s
motion does not justify excluding Dr. Frech’s metrkower opinions as to Dadeland, Lenox, and
Woodbury to the extent they are based on his etakucture analysisp Simon’s motion is
denied in that respect.

Simon does, however, raise a number of critiques of Dr. Frech’s reliance on other forms
of evidence, from which he apes that Simon has market pawiot only in Dadeland, Lenox,
and Woodbury, but also in any matkhat Simon used as “levegdgn its negotiations. It argues
that the imposition of a tie doestrtself establish that a pgrhas market power in a tying

market. It also argues that the ability to imptra@saction costs in aibhg market by making an
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existing tenant move to another location isemtlence of market power, as every landlord, no
matter how big or small, has that exact saiiity to impose those exact same costs on its
existing tenants. Further, it arguthat the desirability of iggroperties is not enough to show
market power, and that in any event, Dr. Frizsled to analyze Simon’s centers in comparison
to the competing centers in any tying marlétese arguments are well-taken, and the Court
agrees that Dr. Frech has ndiaiated a reliable basis fonfiling market power in any tying
market based on direct-effects evidence.

First, Gumwood’s reliance on direct-effects ende fails at the outset as to any market
other than University ParRQadeland, Lenox, and Woodbury (as to which Dr. Frech conducted
market structure analyses), since the Seventtuithas held as a matter of law that direct-
effects evidence alone cannotaddish market power. IRepublic Tobacco Co. v. N. Atl.
Trading Co., InG.381 F.3d 717 (7th Cir. 2004), the plafhsiought to establish market power
entirely through evidence of direct anticompegteffects. In arguing #t this evidence was
acceptable, the plaintiff relied heaviy the Seventh Circuit’s opinion roys “R” Us and the
Supreme Court’s opinion iimdiana Federation of Dentisteach of which relied largely on
direct-effects evidence in findingalexistence of market power. Republic Tobaccahough
the Seventh Circuit interpreted those cases ndyr@nd held that direct-effects evidence alone
cannot establish market power:

[N]either Toys “R” Us nor Indiana Federation of Dentistallows an antitrust

plaintiff to dispense entirely with magk definition. Ratherthese cases stand for

the proposition that if a plaiiff can show the rough camirs of a relevant market,

and show that the defendant commands a substantial share of the market, then direct

evidence of anticompetitive effects castablish the defendis market power—

in lieu of the usual showing of a preelig defined relevanmnarket and a monopoly
market share.

Republic Tobacca381 F.3d at 737. Accordingly, becatise plaintiff was unable to make a

threshold showing that the defend&ad a substantial market shaf at least a roughly defined
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market, the court held that the evidence of anticompetitive effects did not permit an inference of
market powerld.

Here, Dr. Frech purports to rely on directeefis evidence as evidence of Simon’s market
power in twenty-one (or more) differening markets. Other than Dadeland, Lenox, and
Woodbury, though, he did not consider, nos umwood presented evidence of, whether
Simon had a substantial marlséiare in any of those markét§hus, as a matter of law, his
opinion fails to show market power in any of taagher markets. Another district court in this
circuit recently struck expert testimooy market power for that same reasorkiamnah’s
Boutique v. Surdefhe plaintiff's expert opined that direct evidence of the defendant’s
anticompetitive conduct showed that the deiEnt possessed markstwer. No. 13-cv-2564,

2015 WL 4055466 (N.D. Ill. July 2, 2015). Thepext made no attempt to show that the

defendant had a substantial market shareandlevant market, though. Therefore, relying on
Republic Tobaccahe court struck the expert’s testimaagylegally insufficient to establish

market powerHannah’s Boutique2015 WL 4055466, at *4 (“[Jhe Court excludes Dr.

Schafer’s testimony that Peaches possessed market power because Plaintiff does not make the
required initial showing that Peaches possessetstantial share of thearket.”). That same
analysis applies here. Accordingly, Dr. Frech mayopine that Simon has market power in any
tying market outside of Dadeland, Lenox, and Woodbury.

Even if a party could rely entirely on diteeffects evidence to establish market power,
though, Gumwood has not shown that Dr. Frech reliabhnected the effectt issue here to the
existence of market power in any tying nmetrtkAs previously noted, evidence of direct

anticompetitive effects typically means evidetiat the party is ifiact charging supra-

" Needless to say, it is too late for himattempt to conduct that analysis now.
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competitive prices in that market or, relatedlattthey have reduced output in that market,
which would then allow them to profitably raigesir prices. However, DFrech did not analyze
whether Simon has actually charged supra-coineeprices or reduced output or excluded
competitors in any of the tying markets. Ratter opined only that Simon was able to reduce
output in University Park’s market (the tied meat) by hindering Heritage Square’s ability to
compete in that market. He then opines that Simas able to create theffect by leveraging its
properties in other markets, which leads todoisclusion that Simon hadarket power in those
tying markets. However, he never articulatesleble basis on which to conclude that the
source of Simon’s leverage was its market powéhose markets, as opposed to some other
form of leverage.

Not all leverage is market power. In fact, Brech expressly conced as much at his
deposition: “[Leverage] includes maatkpower, but it's a little bit lmader. It includes the ability
to impose costs or benefits somewhere els&wh not necessarily market power.” [DE 194-1
p. 282]. Dr. Frech further acknowledged that ofleems of bargaining power may also affect
parties’ negotiations: “Bargaining power iseevbroader [than leverage]. But it would be
included in it because you could have bargaining power based on personality and personal
history and stuff like that thatouldn’t necessarily be lexage from other markets.Id. p. 283].
Finally, Dr. Frech explained th#te very types of direct anticompetitive effects alleged here can
be caused without market power in other mak&tou also can get market power by leveraging
or tying in other placeshere you don’t actuallijave local market powdryut you can impose
transaction costs potentially making peapieve by not renewing, things like thatld[p. 285

(emphasis added)]. That statement directly ramitts the premise on which Dr. Frech based his
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opinion that Simon has market pemin the tying markets, vith was that Simon’s use of
properties as leverage meant that it hacketgpower in those properties’ markets.

Moreover, given that Simon is only allegecdhive imposed ties against a single tenant in
any given tying marketjt is particularly important teonsider whether Simon was leveraging
market power in those markets, or was simplyl@ting its leverage over, or the preferences of,
specific tenants. As the First Circuit observe&nappone “virtually every seller of a branded
product hasomecustomers who especially prefer iteguct. But to permit that fact alone to
show market power is to condemn ties thatlawund to be harmless, including some that may
serve some useful social purpose.” 858 F.2d a{(i@fing also that markegtower in the context
of a tying claim “meansignificantmarket power—more than the mere ability to raise price only
slightly, or only on occasion, or only gofew of a seller’'s many customerssge also Jefferson
Parish 466 U.S. at 26 (noting that'preference” of certain consiers for a seller’s product “is
not necessarily probative of significant margetver”); Areeda Y 1735c®¢ting that “virtually
every seller has the ability to raise prices toeeggly loyal buyers but... such modest ‘power’
does not trigger the per sde” against tying (citingJnited States Steel Corp. v. Fortner Enters.
(Fortner 1), 429 U.S. 610, 621 & n.14 (1977))). Here, Brech noted in higeport that the
retailers had about twice the level of sales instioees that Simon used as leverage compared to
stores not used as leverage. That could sudigaisSimon was actuallgveraging the likelihood
that those retailers had a parteupreference for those locatiols. Frech did not consider that
possibility, though, and instead dtéhat fact as an additionsburce of leverage, which his

report equated to market power.

8 Dr. Frech identifies a numbef shopping centers used as leage against Ann Taylor, and a
number used as leverage against Charming®g) but there is no overlap between the two.
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Dr. Frech also opined in his supplememégdort that market power can be basedn
postopportunism in the tying markets. When Brech'’s reports and his deposition are read
carefully, though, it isgparent that he did not actually cée postopportunism as evidence of
market powein the tying marketsRather, his theory appears to be that if, by whatever means,
Simon is able to impair Heritage Square’digbto compete for tenants, thereby raising the
barriers to entry in University Park’s mark&imon is more likely to have market povier
University Park’s market In addition, in his supplementalpert, Dr. Frech notes that a party’s
ability to cause those effectsartied market can be “based on two different factors in the tying
markets,” namely, “market power in the tying metk” and “the thredb impose transactions
costs on a current or prospective tenant.” [Fi®epp. Report I 32]. He then states that either or
both of those factors could be used to weal@npetition in a tied market. In other words, Dr.
Frech conceded that opportunism is not the sasmaarket power, and that either could be used

to cause the alleged anticompetitivesefs in the University Park mark@tDr. Frech calls those

9 See als®E 194-1 p. 282 (“[Leverage] includes .the ability to imposeosts or benefits
somewhere else, which is not necessarily mag&eter. . . . So even if you don’t have market
power in the classic normal economic sensethat.ability to opporturstically impose costs
also gives you leverag@a can create market powarthe tied market.(emphasis added)), p.
261 (“The ability to impose [transaction costg| retailers in Miamgives you market powen
Mishawakaor other places retaiemwould like to go.” (emphasis added)), p. 269 (“You can
always impose costs on a tenbptnot renewing when they’re exgting to be able to renew.
Anybody can do that, and that da@ a source of market powsmewhere else. . for anybody,
in principle.” (emphasis added)).

10 Even absent a concession, theufewould be the same, as thevldoes not equate this sort of
opportunism with market power. Areeda § 173®]bes the builder [who opportunistically
demands more money to perform a contractghenarket power’? Asuredly not, even though
circumstances give the builder a degree of ‘lagei over the owner and the power to extract a
supracompetitive price. . . . Such supracompetitive prices are not customarily described as the
kind of ‘market power’ addressdy antitrust law. This exploitation can exist in what is

otherwise a perfectly competitive market&nd to the extent Gumwabmeant to argue thak
postopportunism is evidence of market power ia thing markets, its gument assumes its own
conclusion; Gumwood argues thaiportunism is evidence of market power because “Dr. Frech
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two factors “a distinctino without a difference” when it comes to assessing market power in the
tied market, but that is a crucial difference ia tontext of a per seihg claim, in which a
plaintiff must prove thathe defendant has market power in the tying mafe. lll. Tool Works
Inc., 547 U.S. at 46. Having acknowledged that tifeces in question here could be caused by
factors other than market power in the tyingkess, Dr. Frech never explains why Simon’s use
of “leverage” means it has market power in any tying market, so he has not shown that he
reliably applied any acceptable methodologynciples in reaching that conclusion.

The other non-structural evidence Dr. Freakd in support of his market power
opinions is insubstantial. Dr. &eh’s reports note that the tyingnters have been described as
“dominant,” “unique,” or “premier,” or as a “cear that can be leveraged,” in internal Simon
documents or trade publications. He does nditate that that is the type of evidence upon
which an economist would rely to assesskeapower, though, nor does the law attribute
significance to uniqueness alof@rtner Il, 429 U.S. 610, 621 (1977Uniqueness confers
economic power only when other competitors iarsome way prevented from offering the
distinctive product themselves.§ee also Will776 F.2d at 672. Dr. Frech also stated that Simon
had market power because retailers would have to locate in inferior malls if Simon excluded
them from its properties. However, he did not actually analyze the quality of any malls, so he
cannot offer a market power opinion on that bdsisddition, as Gumwaod notes, Dr. Frech’s
explanation of that statement suggestedhbavas merely drawintpat inference from his
conclusion that Simon had market power (based @mlirket-share analysisiot vice versa, so

this was not a basis for his opinion anyway.

is talking about Simon’s ability to impose cost the tying markets, which are the markets
where Simon has market power.” [DE 201 p. 12 (emphasis omitted)].
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In sum, the Court finds that Dr. Frech has adiculated a reliablbasis for his opinion
that Simon has market power in the tying nedskoased on direct e@dce of anticompetitive
effects or any other non-structural evidence. Accordingly, the Court grants Simon’s motion in
part as to Dr. Frech’s market power opiniamsofar as he purports tely on direct-effects
evidence as evidence of marketver in any tying market. DErech may opine that Simon has
market power in the University Park marketdanay opine that Simon has market power in the
Dadeland, Lenox, and Woodbury markets based oméaiket-structure analysis. However, he
may not offer any opinion that Simon has nenower in any other alleged tying market.

B. Dr. Baye

Simon’s expert witness as to liability is.IMichael R. Baye. Dr. Baye holds a Ph.D. in
economics and is a professor of business ecorsaanid public policy. He has also previously
served as the most senior economist withenRbderal Trade Commission. He was retained by
Simon in this matter to offer various opinioms the subject of liability. Gumwood does not
challenge his qualifications, but moves to exclude two aspects g@pinions: his testimony
about the economic requiremefis an anticompetitive tie, arfus testimony about the relevant
geographic markets.

1. Tying

Gumwood first objects to lane of testimony by Dr. Bge about the economic
requirements for an anticompetitive tie. Specifically, Dr. Baye states that there are three
necessary, though not sufficient, conditions that rhagtresent for a tie to be anticompetitive:
(1) the defendant must be a monopolist in thegtyimarket; (2) it must agomit itself to a tie; and
(3) the strategy must deter entry or induce ekidompetitors in the tied market. He then
proceeds to analyze whether anythadse three conditions were met here, and concludes that they

were not.
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Gumwood objects to this testimony on the b#sas it would interfere with the Court’s
duty to instruct the jury as to the elementagier se tying claim and that, insofar as it is
inconsistent with those elements, it would m@sl the jury. The Court agrees. Simon defends
this testimony by stating that it has no intentdasking Dr. Baye “to usurp the role of the
Court by instructing the jury on the elementsofantitrust tying mangement.” [DE 200 p. 13].
It does not explain, thaln, how this testimony would not haegactly that effect. The law
prescribes certain elements that may be provesttblish that a tyingrrangement is unlawful
under the per se tying framework, on whichn@wood relies. If a plaintiff proves those
elements, then the conduct is deghanticompetitive. For an expéottestify, then, that a tie is
not anticompetitive unless, for example, the tie det¢atry or induces exit of competitors in the
tied market, would be misleading to the jury, as ihaiot part of the pese tying test. For the
same reasons, that testimony would not be helpithier, as a plairffineed not prove that
element in order to prevail undine per se tying framework.

Simon also argues that Dr. Baye’s opiniomisant to respond to opinions in Dr. Frech’s
report about the general framework for anticetitjve tying. However, the portion of Dr.
Frech'’s report that Simon refers to discussese generally and briefly how tying can raise
antitrust concerns, such asising market power in one market to exclude or reduce the
competitive influence of rivals in another market. Baye’s opinion about the conditions that
must be established for tying to actually teethose anticompetitive effects thus goes beyond
what is necessary or appropedo respond to Dr. Frech. Aadingly, the Court grants the
motion in this respect.

The Court notes, however, that portion®of Baye’s opinions on these topics overlap

with the per se tying test. For example, Baye states that the first requirement for
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anticompetitive tying is that the defendant mustenanarket power in the tying markets. That is
also an element of the pertyeng test, so it is appropriater Dr. Baye to offer his opinion
(which he expounds on throughout report) that Simon does nloave, and would not be able
to exercise, market power in any of the tymgrkets. Gumwood'’s briefs also take issue with
statements Dr. Baye made during his depositmutwhether particulaatts would constitute a
tying arrangement. Other than arguing over Dr. Baye’s deposition testimony, though, Gumwood
does not identify any particular opinions in Baye'’s report that should be excluded on this
basis. Moreover, Dr. Baye’s opams relating to tying, such as ather a threat to impose a tie
would have been credible, and whether the useulti-store negotiations and the use of certain
stores as leverage within tleosegotiations reflect the impositi of a tie, are relevant and are
adequately reasoned and connected to the fatissafase. Absent any discussion as to why
Gumwood'’s arguments would justify striking thastimony, the Court denies the motion to the
extent it seeks to exclude those opinions.

In sum, Dr. Baye may not testify as to what necessary tonsliGumwood must
establish in order for the tying arrangemhto be considered anticompetitivie.d., Baye Report
1 21). He may, however, offer opinions relating ® shbstance of these elements insofar as they
coincide with the elements of the per se tying test.

2. GeographicMarket

Last, Gumwood moves to exclude Dr. Baye'snams relating to the relevant geographic
markets. Dr. Baye’s opinion offered a criticism of that of Dr. Frech, who opined that the relevant
geographic market for a shopping earis consistent with itsdde area, or the radius from
which it would draw shoppers. hesponse, Dr. Baye opinedatteven though the markets for
shoppers is local, the market for tatsais larger in scope and is raanfined to the trade area of

a particular shopping center. Spexddly, he noted that the sortsrwdtional retailers at issue here
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may want to open a certain number of new storesyear, but they are not constrained to open
in any particular local marketnd may look acrosseltcountry in deciding which markets to
enter. Thus, centers in different local marlsil compete with each other for tenants, which
would discipline the prices that ders in those markets can chatgeéenants, even if they do

not directly compete for shoppers. Dr. Baye codek on that basis that “the geographic market
in which Heritage and Simon compete for tendisidarger and more diverse than what Dr.
Frech assumes.” [Baye Report | 52].

In moving to exclude this opion, Gumwood first argues th@t. Baye did not attempt to
define what the relevant ggraphic market is, and did not examine the boundaries of the
relevant market, so he should not be allowegs$tify that Dr. Frech’s opinion was too narrow.
That does not justify excluadg this testimony, though. Gumwoodde the burden of proof, and
must convince the jury to accept Dr. Frech’s apiras to the relevant geographic market. Dr.
Baye’s opinion identifies a facttihat he believes Dr. Frech failléo properly account for, which
he believes led Dr. Frech to amraccurate conclusion. Dr. Bayeapinion is thus relevant to the
jury’s assessment of Dr. Freclgpinion, even if he did notndertake to determine the outer
boundaries of the relevant market himself. In otherds, it is perfectly appropriate for Dr. Baye
to offer a criticism that Dr. Frech’s analysikthe geographic market was incomplete and
unreliable, without offering anflamative opinion of his own as to the precise extent of that
market.

Gumwood also argues that [Baye “ignores the overwhelming evidence that markets in
guestion are local in nature” atitht his opinion is “contrario substantial evidence.” [DE 191
p. 17-18]. While Gumwood attempts to shoehorndhigiment into an objection that Dr. Baye’s

opinion is not based on sufficient facts otajdhis argument is nothing more than a
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disagreement with his conclusion. Gumwood diteBr. Frech’s opinion and to other evidence
to argue that Dr. Baye is mistaken and thatrelevant marketgally are local. While
Gumwood is free to argue to the jury that Brech’s opinion is bett supported and more
reliable, that disagreement between experts doérender Dr. Baye@pinion inadmissible.
Schultz 721 F.3d at 432 (statirtbat, in evaluating ®aubertmotion, a court must focus “solely
on principles and methodology, not or ttonclusions they generate”).

In support of his opinion, Dr. Baye citedrious pieces of evidence in the record,
including testimony from Gumwood’s own representatives tars “look on a national basis”
and compare developments in different marketsrbaleciding which ones to lease at. He also
noted that as to one retailer in particular, @nattempted to compete with Heritage Square by
offering the retailer leases inhatr states. He further discusdkd two-sided nature of shopping
center markets, and how competition for shoppers, which is typically local, differs from
competition for retailers, which can occur in a broader area. These facts adequately support Dr.
Baye’s opinion on this topit, so Gumwood’s motion is déd in this respect.

[ll. CONCLUSION

Both partiesDaubertmotions [DE 190, 192] are grantedgart and denied in part as to
the experts’ liability opinionsas more fully explained above. Those motions remain under

advisement as to the expertshages opinions, which the Court widlsolve in a separate order.

11 See alsAreeda § 570b1 (noting thathile hospitals compete locally for patients, they may
compete in a national market for physicians: “hinrket is national ihospitals engage such
specialists from around the nation, if new physicises their opportunitiess national, and if
even established doctors often relocate.”).
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SOORDERED.

ENTERED: October 19, 2016

/s/ JON E. DEGUILIO

Judge
United States District Court
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