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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

GUMWOOD HP SHOPPING
PARTNERS, L.P.,

Plaintiff,
V. Case No. 3:11-CV-268 JD

SIMON PROPERTY GROUP, INC.,

N N N N N N N N N N

Defendant.

OPINION AND ORDER

Now before the Court are three motions related to damages in this antitrust case between
plaintiff Gumwood HP Shopping Raers, L.P. and defendant Simon Property Group, Inc.
Gumwood asserts claims for a restraint oféradonopolization, andtampted monopolization
arising out of competition between Gumwood’s Heritage Square shopping center and Simon’s
University Park Mall, and this case is settital. The underlying facts have been set forth at
length in prior orders, and the Court assumes fantyliazvith those orders. Each party has filed a
Daubertmotion seeking to exclude or narrove txpert damages opinions offered by the
opposing party. Gumwood has also filed a motioliniine seeking a ruling that, as a matter of
law, it is entitled to recover for all damage8iated on Heritage Squarand that Simon may not
argue that Gumwood’s damages should be reduced because the damage to Heritage Square fell
on its lender. For the following reasons, the €guants Simon’s motion to exclude the damages
opinion of Gumwood’s expert. The Court alsamgis Gumwood’s motion to preclude evidence
or argument that any damages to Heritage feoware sustained by the lender instead of by
Gumwood. The Court denies Gumwood’s motiomxclude the damages opinion of Simon’s

expert on the remaining grounds.
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I. STANDARD OF REVIEW

Rule 702 governs the admission of testimongkgert witnesses. Under that rule, a
witness “who is qualified as an expert by knadge, skill, experiencdtaining, or education”
may offer an opinion if théollowing criteria are met:

@) the expert’s scientific, technical; other specialized knowledge will help
the trier of fact to understand the estite or to determirgfact in issue;

(b) the testimony is based on sufficient facts or data;
(©) the testimony is the product ofiable principles and methods; and

(d) the expert has reliably applied thepiples and methods to the facts of the
case.

Fed. R. Evid. 702. A court has a gatekeepingtmkensure that expert testimony meets these
criteria.Daubert v. Merrell Dow Pharm., Inc509 U.S. 579 (1993%.W. ex rel. Wood v.
Textron, Inc. 807 F.3d 827, 834-35 (7th Cir. 2015). As Beventh Circuit has emphasized, a

court does not assess “the ultimate comess of the expert’s conclusionsréxtron 807 F.3d

at 834 (quotingschultz v. Akzo Nobel Paints, LLI21 F.3d 426, 431 (7th Cir. 2013)). Rather, a
court must focus “solely on principles andthmology, not on the conclusions they generate.”
Schultz 721 F.3d at 432 (quotidgaubert 509 U.S. at 595). “So long as the principles and
methodology reflect reliable scidint practice, ‘vigorous cross-examination, presentation of
contrary evidence, and careful instructiontlea burden of proof arthe traditional and
appropriate means of attacking shaky but admissible evidehde(uotingDaubert 509 U.S.

at 596).

II. DISCUSSION

The Court first addresses Simon’s motiostitke the damagessmony of Gumwood’s
expert, Dr. Frech. The Court next addresses@ood’s motion to strike the damages testimony

of Simon’s expert, Dr. Meyer, which alsmcompasses Gumwood’s motions in limine.

2



A. Dr. Frech’s Damages Opinions

Gumwood asked its expert, Dr. H.E. Frechtbl;'calculate damages to Heritage Square
resulting from Simon'’s alleged anticompetitiveians, assuming liability.” [Frech Report | 8].
Ultimately, Dr. Frech opinioned that the damatgebleritage Square were either $13.4 million
or $18.6 million as of March 2015. First, befaadculating the total damages sustained by
Heritage Square, Dr. Frech identified the tHreancial effects thatauld result from Simon
coercing or unlawfully causing a retailer not to opéReritage Square.rst, Heritage Square
would lose the revenues it would have colledtech that retailer. Second, Heritage Square
could lose revenues from prospeettenants who chose not to ledkere because of the absence
of that retailer. And third, Heritage Square ebladse revenues from other tenants who did lease
at Heritage Square but who p&ess in rent because of the atse of the other retailers. The
latter two effects encompass witat Frech referred to as thenowball effect,” which is the
idea that, since shopping centdeppend on assembling a complementary mix of tenants, which
then attract shoppers, who in turn attract tenamd,so on, the loss of one or more key tenants at
a shopping center can have spiktr effects and cause the cenitelose revenues from other
actual and prospectitenants, as well.

In order to calculate the damages in tase, Dr. Frech decided against attempting to
trace each of those effects ditgcand instead decided to measure them through the change in
the value of Heritage Square, which would havkeced the collective effect of an injury to
Heritage Square’s revenues. This is knowa dsefore-and-after” method for calculating
damages. Dr. Frech began by identifying wHatitage Square’s apgisers and investors
believed its value would be before the challengaudduct. He then identified Heritage Square’s
value as of December 2010, aftee challenged conduct, to deteémmthe total change in value

of Heritage Square. Next, he estimated therex¢o which the ression would have reduced
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Heritage Square’s value, and he subtractedaimatunt. At that point, what he had identified was
the difference between Heritage Square’s actlakvand projected value that was not due to the
recession. Without further explanation or anglythough, he then asserted that that figure
represented the amount of damages that HeriGguare suffered as a result of whatever
anticompetitive conduct therppmay find. With interest calculatedrough the date of his report,
Dr. Frech put that figure at $13.4 million or $1&dlion, depending on whether the appraisal or
the investment amounts were used for the “before” value.

Simon argues that this analysigffers from a number ofdvs that render this opinion
unreliable and unhelpful to the jury. The firsbblematic feature of Dr. Frech’'s damages model
is that it is not connected to any particwaderlying antitrust viokgon. Dr. Frech made the
general assumption that “the anticompetiteaduct and effects occurred,” [Frech Report
1 189], but did not specify what particular antnpetitive conduct and effects—which retailer or
even how many retailers Simon unlawfully exa@ddrom Heritage Square—he was attempting
to trace the impact of. As the Supreme Court not&cbimcast“The first step in a damages
study is the translation of thegal theory of the harmful eveinto an analysis of the economic
impactof that event” Comcast Corp. v. Behrenti33 S. Ct. 1426, 1435 (2013) (emphasis in
original). In a “before-and-after” damage®del, which Dr. Frech employed, that entails
comparing a plaintiff's performance before and after the unlawful conalugtthen controlling
for factors other than the particular unlawfahduct in question, to isolate the effect of that
unlawful conductSee Blue Cross & Blue Shield Unitef Wis. vMarshfield Clinig 152 F.3d

588, 592 (7th Cir. 1998)The problem here is somewhat different tha@amcastwhere the

1 See also Isaksen v. Vt. Castings,,|1885 F.2d 1158, 1165 (7th Cir. 1987) (reversing an award
of damages for an antitrust violation where ghaintiff measured the difference between his
profits before and after the unlawful activity, besa the plaintiff “made no effort to establish
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expert evaluated the combined effect of fodifedent violations but the plaintiffs could only
proceed on one, leading to a mismatch betweerethaining theory of liability and the damages
model. Instead of evaluating too many potentialations, Dr. Frech failed to evaluaay
particular violation, so it is diféult to find that he has reliablyuntrolled for any dter factors to
isolate the effect of that partilar violation, or that he hasatislated any particular unlawful
conduct into an analysaf the economic impadf that conduct.

Gumwood attempts to defend Dr. Frech'’s faltw tie the damages to any particular
violation by arguing that “the numbef retailers that failed tgo to Heritage Square due to
Simon’s actions is unknowable,” and that Simon sthésé required to bear the consequences of
that uncertainty. This argument confuses causatiomlamages with the amount of damages,
though.MCIl Commc’ns Corp. v. Am. Tel. & Tel. C808 F.2d 1081, 1161 (7th Cir. 1983) (“The
courts have always disguished between proof chusationof damages and proof of the
amountof damages.”). As Gumwood correctly notelsintiffs have a certain amount of leeway
in measuring the amount of damages tratv@d from a defend#éis unlawful conductBigelow
v. RKO Radio Picture327 U.S. 251, 264 (1946) (“[E]vemhere the defendant by his own

wrong has prevented a more precise comprtathe jury may not render a verdict based on

how much of the loss was due to that activity asirit from unrelated business factors”); Philip
E. Areeda & Herbert Hovenkamp, Antitrust L&w892b (4th ed. 2014) (“[T]he antitrust damage
calculation must isolate the efit of the antitrust violatiort should not iclude any other
effects—good or bad—that influence thedncial condition of the plaintiff.”).

2 Gumwood also argues that DreEh’s analysis is tied to Gumwood’s theory of liability, which

is that “Simon’s tying caused Gumwood to ldsen Taylor LOFT (a key tenant), which caused
Gumwood to lose rental revenue from LFOT attier tenants as well as the loss of other
tenants.” [DE 201 p. 17]. However, Dr. Frech expressly denied that his opinion was tied to Ann
Taylor or any other retailar retailers. [Frech Dep. p. 137 (“Q. Are you making the assumption
in your calculation of damages that Ann Tayauld have opened a store [at Heritage Square]

in the absence of the alleged tie-in? A. Naldésn’t go that way. That’s not the way that the
model works.”).



speculation or guesswork. But theyjumay make a just and reamble estimate of the damage
based on relevant data, and raniteverdict accordingly.”). Plaintiffs must first establish,
however, that they were injured by the deferigaunlawful conduct, and their damages model
must then measure the &dt of that injury: “Onceausationof damages has been established,
theamountof damages may be determined by a @t reasonable estimats long as the jury
verdict is not the product afpeculation or guess world. (emphasis in original}).S. Football
League v. Nat'l Football Leagu842 F.2d 1335, 1378 (2d Cir. 1988) (“Whatever latitude is
afforded antitrust plaintiffs as to proof of damages, however, is limited by the requirement that
the damages awarded must be traced to some degree to unlawful acts.”).

Here, that means that Gumwood must first pribnae it suffered a pécular injury that
was caused by Simon’s unlawfudruct—that Simon’s conductwards certain retailers was
unlawful and caused those retailers not to leasteritage Square. Ahat point, Gumwood may
prove by just and reasonable inference whatatges would have flowead Heritage Square
from that injury. Dr. Frech’s opinion comes aatlsecond step, but given that he did not identify
any particular injury whose ef€t he was attempting to measure, Gumwood has not shown that
he reliably measured the effect of such an injury.

Dr. Frech’s opinion attempts to bridge thep from that indeterimate starting point by
arguing that, regardless of which or hownyaetailers Simon unlawfully excluded from
Heritage Square, the snowball effect woatatount for any difference between the revenues
Heritage Square would have realized from those retailers and Dr. Frech’s ultimate damages
figures. In defending this aspeaitDr. Frech’s opinion, Gumwoaqubints to various evidence in
the record that a snowball eft can occur—that given theagmmics of shopping centers, the

loss of one or more key retailers can have smlie@ffects on other actual and potential tenants



at a shopping center—andhttthe parties viewed some of tetailers in question as important
to the success of their respective centers. The critical question to Dr. Frech’s damages analysis,
though, is not whether such indirect effects cadidroccur, but whethddr. Frech has offered a
basis for quantifying those effects and conmgcthem to his damages opinion on the facts of
this case. As to that question, Dr. Frechmit conduct any meaningfulquiry into what
damages would have accrued taikdge Square through the snowledfect. Nor did he offer an
analysis of how the direct and indirectesffs of any anticompetitive conduct would have
conveniently added up to his same damagesdigegardless of homany retailers Simon
coerced. Rather, Dr. Frech reliedipee dixitto assert that thenewball effect would have
produced whatever amount of damages wecessary to reach his figures, and he made no
attempt to test his hypothesis. As a result,ffered an essentially non-falsifiable opinion that
the jury will be unable to tie tany particular facts in the case.

As the Supreme Court explainedJiminer, “nothing in eitheiDaubertor the Federal
Rules of Evidence requires a district court ton@dpinion evidence that ionnected to existing
data only by thépse dixitof the expert. A court may conclutteat there is simply too great an
analytical gap between thetdand the opinion profferedGen. Elec. Co. v. Joingb22 U.S.
136, 146 (1997). That is the case here. Dr. Frechatidonduct any analysis in an attempt to
guantify the snowball effect that would have resdifrom any particular finding as to liability.
He merely made general reference to the fradiveffect, and asserted that no matter what
findings the jury makes as to Simon’s liabilitiie snowball effect would fill in the difference
such that the total damages would equal theesamount regardless of whether Simon coerced
one retailer or eight retailerde did not analyze how the snouiteffect might have played out

in any of those various scei@®, though, such as by exanmgihow many additional tenants



Heritage Square might have secured or how nawiclitional rent it could have collected from its
existing tenants given any paurtlar finding as to liability’ Instead, he essentially asks the jury
to take his word for it that the snowball effechowever big it needs be to result in his
damages figure. That sort of analytical gap is unacceptable dmider, and cannot be excused
merely because this is an antitrust césaksen825 F.2d at 1165 Post hoc ergo propter has
not a valid methodology of damage calculation, egigaivhen it is appard that other causal
factors are at work. . . . We do not allow antitqigintiffs or any other plaintiffs to obtain
damage awards without proving what compensdhieages were actually suffered as a result of
the defendant’s unlawful conduct.”).

Dr. Frech also made no effort to test his hyests about the snowbalfect or to allow
the jury to evaluate whether a snowball efdficient to produce his damages figures actually
materialized in this cas8&ee Dauberts09 U.S. at 593 (noting that factors that may bear on the
reliability of an expert opinion include whnetr the opinion can be or has been tested, and
whether it is falsifiable or refutable). At therydeast, Dr. Frech could have worked backwards
from his ultimate damages figures to deternfiner many additional retailers would have had to
lease at Heritage Square dmmlv much additional rent Herga Square would have had to
collect from its actual tenants to producedasnages figures. He could then analyze whether
those outcomes could have plausibly resulteth any anticompetitive conduct by Simon, and
the jury would have a frame of reference talaate whether the assumptions necessary to Dr.

Frech'’s opinion actually occurred. Dr. FrecH diot offer that sort of analysis, though.

3 Dr. Frech also did not explain why the recession—which he concedes would have had a
substantial effect on Herij@ Square—would not have caused its own snowball effect.
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Dr. Frech also resists any effort to tie #mowball effect or his damages figures to any
facts in the case such that his assumptionsidoeileither proven or refuted by any evidence at
trial. He asserts that the dages would be the same whethem8n coerced one retailer or eight
retailers, as the absence aof ttoerced retailers would haafected the revenues Heritage
Square would have received from other actual cerng@l tenants. As to those indirectly affected
retailers, Dr. Frech likewise asserts that thealges would still be the same regardless of
whether there is evidence that any particular mtas affected in that manner, as some other,
unspecified retailers would haleased at Heritage Squaretihat event. Thus, Dr. Frech has
attempted to offer a non-falsifiable opinion, d@hd jury would have to take it on faith that,
whatever the facts show at tredout any retailers’ decisions riotlease at Heritage Square or
about the rent they would hapaid, the direct and indireetfects of any anticompetitive
conduct would have produced his same damages figures.

The snowball effect is not impervious tcadysis or quantificeon, either, as Gumwood
suggests, and which it attempts to use as an exoutigs lack of analysis. As Dr. Frech’s report
notes, the snowball effect traatds to damages through two mechanisms: reduced rent from
existing tenants, and lost rent from prospectivanés. As Dr. Frech’s pert also discusses, a
major source of reduced rent from Heritage Sgaamesting tenants was the fact that the co-
tenancy provisions in those tens’ leases were not met. Tradlowed those tenants to pay
reduced rent based on a percentaigiaeir sales instead of hag to pay the higher base rents
that would have otherwise applied. For example Frech’s report notebat, in 2009, Heritage
Square’s three key, national-retaitenants collectively paid aboutlhaf the base rents in their

leases (on which the appraisal based its ptiojes) because their co-tenancy provisions were



not met? [Frech Report § 174, Ex. 12]. Those provisitmss had a tangibleffect on Heritage
Square’s revenues, yet Dr. Frech did not evalwdiether any of those co-tenancy provisions
would have been met but for Simon’s conduct.

The other component of the snioayl effect is lost rent frorprospective tenants who did
not lease at the center due te #bsence of any coerced retaildrhe only analysis Dr. Frech
offered on that point was in his supplememngglort, where he evaluated the relation between
Ann Taylor being located at a lifestyle center #melnumber of key nationettailers that locate
at a center. Specifically, he identified 159 ltfgs centers across tloeuntry, and counted how
many retailers out of a list of 12 “key” retailersr&@docated at each center. He determined that
lifestyle centers that had Coldwater Creek butAyan Taylor (as did Heritage Square) had an
average of 3.89 out of the 12 key retailers, téuad lifestyle centerthat had both Coldwater
Creek and Ann Taylor had an average of 6.7 ®ifHfarence of just under three additional
retailers, meaning Ann Taylor plus about tworendr. Frech never attempted to connect this
analysis to his damages opinion, though, norapjitarent that those nimers could support his
figures. Heritage Square’s nevemues from Ann Taylor overdlspan of its ten-year lease

would have been about $1 million (at leastsfco-tenancy provision had been met, though it

4 Dr. Frech’s damages opinion only measutetireduction in revenues from 2011 forward
(specifically, the present value of those fettevenues as of the date the property was
transferred to the lender), #tese revenues from 2009 are not patiis damages figure, [Frech
Report 1 191], but this illustrates how the co-tenancy provisions had a significant effect on
Heritage Square’s revenues.

5> Simon’s expert did conduct such an analysisalculating the damages that would have
resulted from unlawful coercion of Ann Tayland found that Ann Taylor alone would not have
made the difference as to whether any co-teypamnovisions in other leases were met. Dr.
Frech’s only response tbat analysis was to spulate that other, additional effects might have
combined to satisfy some of the co-tenancy gions, but he never evaluated what that would
have required or how thatould affect his damages opinion.
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was not)® Assuming two more retailersould have also leased at Hage Square at comparable
rates, quite a bit more would still have tovlbdappened to reach Dr. Frech’s figures of $13
million to $18 million in damages, but Dr. Frech diot offer any explanation to bridge that gap.
Even if Dr. Frech had adequately tracee flarm that Simon’s actions inflicted on
Heritage Square, he failed to adequately consider and account for otbes that could have
caused the reduction in Heritage Square’s vallegasuring the harm to Heritage Square through
the before-and-after method is made difficult iis ttase by the fact that Heritage Square was a
fledgling enterprise at the time of the chatied conduct, and had no established track record
against which the aftermath of the alleged violatould be compared. Dr. Frech thus relied on
an appraisal that was completatbr to the challenged conduct, amHeritage Square was still
under constructiohUnder the circumstances, such an agaitaiould at least in theory provide
an acceptable alternative point of comparisonS#son stresses, though, the appraisal was just
a prediction, and it relied on a number of asstiong as to Heritage Square’s likely future
performance based on the competitive landscapexisied at the time of the appraisal. Relying

on that appraisal as a startingravould have thus called foransideration of whether those

6 According to Dr. Meyer, whose calculation.Brech did not dispute, Heritage Square’s
revenues from Ann Taylor would have been $28 339 about the first fouyears of the lease,
as most of the revenue from that period was offset by an initial cotistratlowance. Over the
next six years, Ann Taylor’s rent woulédn $139,849 per year. Adding other reimbursements
for which Ann Taylor would have been responsilthe total revenues to Heritage Square would
have been about $1 million. However, sincedbgenancy provision in Ann Taylor’s lease
could not have been met, the actual revenumddiikely have been &s, though it is not clear

by how much.

" The investments upon which Dr. Frech basealésnative “before” figue were tied to the
result of the appraisal, so the satoacerns would apply to that approach.
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assumptions held true, but Dr. Fretitl not conduct such as analy%iSoleman 525 F.2d at

1352-53 (noting that th§u]se of projections is entirely acpable as long as the projections

lead to a reasonable estimate of damages ddnysthe alleged violatns,” but vacating the

damages award where the projections on which the experts relied failed to reflect the competitive
impact of the defendant’s entry into the market).

That omission is glaring, as there was at least one significant change in the competitive
landscape that the appraisal did not predict: Silmol a new lifestyle center at University Park.
That new construction added about one hundreatyvfive thousand square feet of vacant,
leasable space that would compete directly aggdlestage Square, less than a mile away. The
appraisal did not account for that impendingroye, though. While it ted that the Marshall
Field’s department store at Unigéy Park was scheduled to closiee appraisal stated that “[n]o
plans have been released about possible tef@nthe vacant storeea.” [DE 194-7 p. 48]. It
did not contemplate that Simon would purchidgmeeMarshall Field’s hiding, demolish it, and
construct a new lifestyle centas opposed to finding anothempagtment store to use Marshall
Field’s existing space, which would not havéadled competing against Heritage Square for
tenants.

By comparison, in surveying other souroésompetition, the appraisal did acknowledge
a different shopping center (Toscana Park) wes under construction immiiately adjacent to
Heritage Square, and it indicated that thigjget was “of special note.” [DE 194-7 p. 53]. The
appraisal opined, however, thatiletthis center would competeagst Heritage Square due to

its proximity, its competitive impact would be bledtbecause it lacked visibility from the main

8[DE 194-1 p. 216-17 (“Q. . . . [T]he apprdisgport was explicithbased on certain
assumptions that the appraisesere not verifying, correct? ACorrect. ... Q. . . . Did you
attempt to verify the accuracy of anytbése assumptions? A. | would say no.”)].
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road and lacked a strong anchor tenant, nmggihivas more likely to compete for local, second-
tier tenants. The new lifestyle center at University Park, which the appraisal did not
acknowledge, was also located near Heritapea®e, but had none of those drawbacks. It had
excellent visibility from the main roads, waschored by a super-regial mall, and competed

for the same high-end tenants that Heritagea®e sought. That new center would have been
directly relevant to the appsal’s conclusion that “the magkmay be undersupplied for well
located, anchored, high quality retail space E[[D94-7 p. 53], yet Dr. Frech'’s report did not
address its impact.

Gumwood argues that Dr. Frech need not adctmurthe increased competition from the
new lifestyle center at University Park because Simon did not actually compete lawfully in
attempting to lease it. That argument missespthint, though. The juryould not reach the
guestion of damages unless it found that at ls@me conduct was unlawful. But in awarding
damages, a plaintiff is only entitled to be puthe position it would have been in had
competition been lawful, not the position it wddlave been in had competition been absent.
Coleman 525 F.2d at 1352 (holding that a damageslel was invalid where it assumed a
defendant’s absence from the market instgfddwful competitionfrom the defendant}:arley
Transp. Co., Inc. v. Santa Fe Trail Transp. (&6 F.2d 1342, 1351-52 (8th Cir. 198&e
Brunswick Corp. v. Pueblo Bowl-O-Mat, Ind29 U.S. 477 (1977) (hdihg that damages could
not be awarded where, althougle laintiff suffered a loss asresult of unlawful acquisitions,
the loss “did not occur ‘by reas of’ that which made the quisitions unlawful”); Areeda
1 657b1. It was not unlawful for Simon to constraictew lifestyle center at University Park, nor
would it have been unlawful for Simon to coete vigorously against Heritage Square for

retailers to lease at that new space. Thes'libt-for world” does not assume no competition
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from Simon, it assumes lawful competition fr&mon in building and attempting to lease out
the lifestyle center at University Park. A vatidmages model must therefore account for those
factors.Marshfield Clinic 152 F.3d at 593 (“Statistical studigsit fail to correct for salient
factors, not attributable toe¢hdefendant’s misconduct, thatyrfaave caused the harm of which
the plaintiff is complaining do not prale a rational basis for a judgment3ghiller & Schmidt,
Inc. v. Nordisco Corp.969 F.2d 410, 415-16 (7th Cir. 1992) (€Texpert should have tried to
separate the damages that resulted from the |lamtoy of a powerful competitor . . . from the
damages that resulted from particular ferof misconduct allegeglcommitted by that
competitor . . . .")MCI, 708 F.2d at 1161 (“[A]n antitrust pteiff must prove that his damages
were caused by thenlawfulacts of the defendant.”). Dr. Fredhd not attempt to do so, though.
Gumwood also argues that the competithapact of the new lifestyle center at
University Park may have been lessened sinamitstruction was a year or two behind Heritage
Square’s. Even if so, it strains credulity to sugjgbat the construction of this new center would
have had no competitive impact on Heritage Squaren if all of the same retailers would have
leased at Heritage Square whether or not thstlife center was built at University Park, those
retailers could have used (and did use) the etimg centers as leverage against each other to
negotiate more favorable leases. That would Ilséiltdeft Heritage Square worse off than it was
before, even if it out-competed University Parid convinced the retailers to open at Heritage
Square, so Dr. Frech could not reasmynagnore that factor entirelyVCI, 708 F.2d at 1162
(“When a plaintiff improperly attributed all loss to a defendant’s illegal acts, despite the
presence of significant other factors, the evidgedoes not permit a jury to make a reasonable

and principled estimate of the amount of damage.”).

14



Finally, although Simon did not raise the issuéhis context, there is another critical
shortcoming in Dr. Frech'’s analysis, in that ¥eg the jury no basis on which to consider or
account for the effect of the statute of limibas on Gumwood’s damagleAs discussed at
summary judgment, an antitrust claim is barreagssit is “commenced within four years after
the cause of action accrued.” 15 U.S.C. § P&mith Radio Corp. v. Hazeltine Research,,Inc.
401 U.S. 321 (1971). Gumwood assextcontinuing viokdon, so a new limitations clock begins
for each new and independent act that infiletss and accumulating injury on the plaintiXs,
Inc. v. Siemens Medical Systems,,|h00 F.3d 462, 467 (6th Cir. 1996); DE 178 p. 20-32.
However, Gumwood can only recover damageshoseé new injuries that accrued within the
limitations period. Any damages that resulted from acts that accrued more than four years before
the suit was filed are not recoverable, evataiinages continued to flow into the limitations
period; in antitrust claims, meacts cannot be used to bootstdamages that resulted from
injuries prior to the limitations perio&lehr v. A.O. Smith Corp521 U.S. 179, 189 (1997)
(“[T]he commission of a separatew overt act generallyoes not permit the plaintiff to recover

for the injury caused by old oveatts outside the limitations period?).

% See also Zenith01 U.S. at 338 (“In the context otantinuing conspiracy to violate the
antitrust laws, . . . each time a plaintiff is injured by an act of the defendants a cause of action
accrues to him to recover the damages caused by that act ard to those damagethe

statute of limitations runs from theromission of the act.” (emphasis addet)gnover Shoe,

Inc. v. United Shoe Mach. Cor@92 U.S. 481 (1968) (allowing the plaintiff to bring an antitrust
claim in 1955 for conduct that began in 1912, buimsiing recovery of only the damages that
accrued within the limitations period¥echem372 F.3d at 90Z5tolow v. Greg Manning
Auctions Inc.80 F. App’x 722, 725 (2d Cir. 2003 mith v. eBay CorpNo. C 10-03825, 2012
WL 27718, at *3 n.2 (N.D. Cal. Jan. 5, 2012) (dexgya motion to dismiss since the continuing
violation extended into the limiti@ns period, but notinthat “[a]Jny harm thaaccrues after the
tolling of the statute of limitationgeriods but that is associat@th an overt act that occurred
prior to the limitations period is not remedi@t Areeda 1 320c6 (“Even in the case of the
continuing conspiracy or viola, . . . plaintiffs are ordinarily limited to damages for the four
years immediately preceding the filing of their lawsuit.”).
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As the Court discussed at summary judgmidmat statute of limitatins could thus pose a
substantial obstacle to Gumwood’s recovernthase is no dispute that the challenged conduct
began to occur, and began to affect Heritage i®gueell before four years prior to the filing of
this suit on June 29, 2011. For example, Ann Taytst fiigned its lease Beritage Square in
June 2006, with an eye towards opening its store tinat fall. It quickly asked to rescind the
lease, though, which led to the negotiation oharended lease that stréimgned the co-tenancy
provisions. In October 2006, Ann yilar began construction of igore at Heritage Square, only
to cease construction weeks later, at which pbmispace began to sit idle and the opening of
the store was delayed indafely. Ann Taylor and Gumwoothen began discussing another
lease amendment in April 2007, under which Ammylor would resume construction and open
its store. But those discussidm®ke down, too, and Ann Taylor neither signed the amendment
nor opened its store at Heritage Square. Similarly, Dr. Freghéstracknowledges that as to J.
Jill, another retailer on whicGumwood focuses, Gumwood wasare as of October 2, 2006
that “J. Jill cannot move forward in thewvddopment [Heritage Square], due to Simon
relationship.” [Frech Report § 168]Gumwood attributes all of those events to Simon’s
unlawful interventions.

Each of those events would have injured tédge Square and could have affected other
retailers’ decisions about whether to leasdeaitage Square. Because they predated the
limitations period, though, Gumwdaannot recover damages for those events, or for any

portion of the snowball that may have accumulétechuse of the loss of those retailers during

10 Gumwood also did not dispute Simon’s asearait summary judgment that Gumwood knew
by March 2007 that Charming Shoppes wasguoitg to lease at Heritage Squafee¢DE 131

p. 6].
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those period$! Dr. Frech gives the jury no basis on whiorevaluate the effect of the statute of
limitations on his damages opinion, though. As assed above, he did not tie his damages
opinion to any particular injuryNor did he indicate which retails or which events would have
triggered the snowball effect, or othase offer any basis to determimdaenthe snowball would
have begun accumulating. Thus, even grantind-Bch’s opinion that the snowball effect
occurred and led to his damages figure, ting yeould be left entirely to speculation to
determine whether any snowball effect was tnigdeby acts that accrued before or after the
limitations period began, or tosess what portion of the snowbats attributable to acts that
caused harm within the limtians period. No award of damages based on that sort of
speculation could be sustain&te MCJ] 708 F.2d at 1163 (vacating a damages award as
speculative because “the jury wiat with no way to adjust the amount of damages” in light of
the jury’s findings on liability)ijmage Tech. Servs., Inc. v. Eastman Kodak @25 F.3d 1195,
1224 (9th Cir. 1997) (similar).

For each of those reasons, the Court finds that Gumwood has failed to show that Dr.
Frech’s opinion is both reliable and helpful te fhry given the specific findings the jury will
need to make in this case. In short, Dr. Freelnalysis is the type yaunight expect for a back-
of-the-envelope, best-case-scenastimate. It does not reflecitisort of rigor required to
provide a fair and just determination of the dgméhat actually resulted from any particular

antitrust violation the jury may find. Nor does lioav the jury to evaluatés applicability in

11 Gumwood’s pretrial filings raise the discovenye for the first time, but it has given no
indication that that rule wouldffect the accrual of thesgumies. Gumwood was aware of each

of these injuries as they oaced, and it believed Simon to besponsible, which is all the
discovery rule require$n re Copper Antitrust Lif.436 F.3d 782, 789 (7th Cir. 2006)

(“[A]ccrual occurs when the plaiifit discovers that ‘he has bearnured and whocausedhe
injury.”)). [SeeDE 132-64 (in an April 2007 email fromGumwood representative, repeatedly
asserting that Ann Taylor’s actions were caused by Heritage Square’s “resilient competitor”)].
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light of the facts and issuestimis case. Therefore, the Court grants Simon’s motion to exclude
Dr. Frech’s damages opinion.

The Court notes, however, that some portioihBr. Frech’s report relating to damages
may still be admissible. In particular, Dr. Fradiscussed the economics and externalities of
shopping centers, which could assist the jtoyexample, in understanding why Simon might
have targeted certain key retailers if it wantedripair Heritage Squaieability to compete.
That discussion could also agtdihe jury in understanding how the coercion of one or more
retailers could have affected ttecisions of other retailers lease at Heritage Square, which
would be relevant to damages to the exteat Gumwood is able toffer evidence of the
revenues Heritage Square would have realized from other tenants. Feagbes just explained,
however, Dr. Frech may not offer a damaggarg of his own based on those opinions.

B. Dr. Meyer’'s Damages Opinions

Simon retained Dr. Christine S. Meyer to offer opinions relating to damages. Dr. Meyer
first offered a critique of DrFrech’s damages opinions, and she then constructed her own
damages model based on the assumption thaiTAplor would have operea store at Heritage
Square but for anticompetitive conduct by Simon. Gumwood objettstaspects of her
opinions. First, both in critiquing Dr. Frech’sion and in offering her own damages opinion,
Dr. Meyer opined that much of the damagélaritage Square would have ultimately been
sustained not by Gumwood, but ity lender, and that Gumwood’s damages should only reflect
the harm sustained by Gumwood itself. In objerto these opinions, Gumwood argues that, as
a matter of law, it should be entitled to recolar the entire amourdf damage inflicted on

Heritage Square, so Dr. Meyer should be juebed from offering opinions to the contrary.
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Gumwood also filed a motion in limikeseeking to preclude argumehat its lender sustained
any of the losses, for largetlye same reasons. BecauseDaebertmotion and motion in limine
overlap, the Court addresses them togetmat far the reasons explained below, Gumwood’s
motions are granted. Second, Gumwood argue$thafleyer's own damages calculation is
flawed because she failed to properly coasahd account for the snowball effect. That
argument is not well taken, so the motion is denied in that respect.

1. Loss to the Lender

Gumwood first moves to prevent Dr. Meye&daSimon from opining, offering evidence,
or arguing that Gumwood’s lendsuffered any portion of the damages at issue and that
Gumwood’s damages should be reduced accgidiBy way of background, Gumwood was the
sole owner of Heritage Square at the timéhefalleged anticompetitive acts by Simon, but
Heritage Square was pledged as collateraaf$33.5 million loan that Gumwood took out to
finance Heritage Square’s construction. Téen was non-recourse, meaning that if Gumwood
defaulted on the loan, the lendeoisly remedy would be to forecle®n Heritage Square; if that
was insufficient to satisfy the outstanding loatahae, the lender would not be able to pursue
Gumwood for the shortfall. Ultimately, that smbility came to pass. By November 2010,
Gumwood had defaulted on its loan, which $t#tl an outstanding balance of over $33 million.
The lender sold the note at auction for o®ly2.5 million, after which the purchaser of the note

took ownership of Heritage Square through edd@ lieu of foreclosure in January 2011.

12 Gumwood’s motion in limine separately seeksxolude the fact that Gumwood previously
filed claims against Simon inate court. Simon does not opposattimotion, so it is granted. As
discussed at the final pretriebnference, though, this evidence may become relevant if
Gumwood opens the door, such as by accusmg@isof committing tortious interference with
contract.
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Because of the nonrecourse nature of the loan, Gumwood was released from its obligation to pay
any of the outstanding balance on the loan at that time.

Simon argues on that basis that the brurnygfharm to Heritage Square was borne by
Gumwood'’s lender, not Gumwood. ligares that the recession would have caused the loan to be
underwater and would have c@ad Gumwood to default onetfhoan even without any
anticompetitive conduct by Simon. Thus, Simontends that Gumwood é§ was not harmed
by the diminution of Heritage Square’s revenattsr the default (or the reduction in value of
Heritage Square, which reflected those lower meres), so it should not [able to recover for
those amounts. Simon presented this argumémipity through Dr. Meygs criticism of Dr.

Frech’s opinion for failing to measure the damage to Gumwood itself, as opposed to the damage
to Heritage Square. The same argument diedeDr. Meyer’s own damages calculation, though,

so the motions are not moot. Dr. Meyer opitieat the damages calculation should include any
additional revenues Gumwood would have nese through 2010, while it owned Heritage

Square, but not any revenues thereafter, aletitker had by then taken ownership of Heritage
Square, so the lender was the party théiesed the loss of those future revenues.

In response, Gumwood has filed a motion in limine abdabertmotion seeking to bar
any evidence or argument that Gumwood’s lerstéiered any of the harm or that Gumwood
should not be entitled to recavier the entirety of whatever harm Simon’s anticompetitive
conduct inflicted on Heritage Square. In suppdits motions, Gumwood focuses primarily on
the collateral source rule, a common law rulearnwdhich collateral benefits conferred on a
plaintiff by third parties cannot be used tduee the damages owed to the plaintiff by a
defendant. Gumwood characterizes thlease of its obligation tepay the loan as a collateral

benefit, and argues that tbellateral source rule bag&mon from arguing that Gumwood'’s
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damages should be reduced because it pdssse losses onto its lender. Simon disagrees,
arguing that the collateral sounagde should not apply to antitruslaims, and that a nonrecourse
loan is not a type of collatdriaenefit that triggers that leianyway. In support of these
arguments, the parties discuss at length vageuagral principles touchg on these topics, but
neither party cites any authgrithat confronts the unique issipresented by these facts,
whether through the collateraligee rule or otherwise.

Ultimately, though the parties focus primarily the collateral source rule, the Court
believes that this issue is betéaaluated under the lens of antdrlaw, as a question of which
party is the proper plaintiff toegk these particular damages. In particular, the Court believes that
the principles of antitrust stding and the direct-purchasetagovern whether Gumwood or its
lender should be permitted to recover the damamggsestion for this alleged antitrust violation.
First, as a matter of antitrusastding, Gumwood—the sotavner of the affected property at the
time the claims accrued—is the only party that dadsert an antitrustasin arising out of the
alleged misconduct. Though the lender may haffersa an injury, it doesot have standing to
seek redress for that injuryrtiugh antitrust laws. Second, as ithaged by the direct-purchaser
rule, antitrust law tolerates imprecise allooatof damages between potential plaintiffs—the
result of which can be to grant a windfallsome parties and deny recovery to other injured
parties—where doing so promotes the vigorenf®rcement of the antitrust laws. Applying
those principles here, the Couadncludes that antitrust law ihonly permits but requires any
damage to Heritage Square that resulted f8amon’s anticompetitive conduct to be recovered
by Gumwood, not its lender.

Section 4 of the Clayton Actinder which Gumwood’s claimsise, grants a private right

of action to “any person who shall be injurechia business or property by reason of anything
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forbidden in the antitrust laws,” and allowsglaintiff to “recover threefold the damages by him
sustained . . ..” 15 U.S.C. 8 B)(This provision reflects Congresstent to “create a private
enforcement mechanism that would deter violatasdeprive them of thedits of their illegal
actions, and would provide ample compensatiotine victims of atitrust violations.”Blue

Shield of Va. v. McCreagdy57 U.S. 465, 472 (1982). Though #tatutory language is broad,
courts have developed a numbérelated doctrines that limit which parties may assert claims
for which damagedd. at 473. In general, these doctrines seefilace antitrust claims in the
hands of “parties who can mafficiently vindicate the purposed the antitrust laws . . . .”
Kochert v. Greater Lafayette Health Servs., |d&3 F.3d 710, 716 (7th Cir. 2006).

First, the doctrine of antitrtistanding permits only certainasises of plaintiffs to sue for
injuries resulting from antitrust violations. TBepreme Court has observed that an “antitrust
violation may be expected to cause ripples ofrhto flow through the Nation’s economy . . ..”
McCready 457 U.S. 476—77. Nonetheless, “[i]t is reaable to assume that Congress did not
intend to allow every person tangentially affedbydan antitrust violation to maintain an action
to recover threefold damages for thgury to his business or propertyd. at 477. Thus, “not all
persons who have suffered an mjflowing from an antitrust wlation have standing to sue
under 8§ 4."Kochert 463 F.3d at 7168erfecz v. Jewel Food Storé3 F.3d 591, 598 (7th Cir.
1995) (“From the class of injured persons suffeandantitrust injury’ only those parties who
can most efficiently vindicate the purposeshaf antitrust laws have antitrust standing to
maintain a private action under § 4.”).

In determining which parties have antitrustrating, courts look: “(1jo the physical and
economic nexus between the alldggolation and the harm to the plaintiff, and (2), more

particularly, to the relationshigf the injury alleged with th@sforms of injury about which
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Congress was likely to havedén concerned in making defentla conduct unlawful and in
providing a private remedy under § MtCready 457 U.S. at 478. The Supreme Court has
identified a number of factors to considn making this assessment, including:
(1) the causal connection between the alleged anti-trust violation and the harm to
the plaintiff; (2) improper motive; (3yvhether the injury was of a type that
Congress sought to redress with the ardittaws; (4) the directness between the

injury and the market restraint; (5) the speculative nature of the damages; (6) the
risk of duplicate recoveries ocomplex damages apportionment.

Kochert 463 F.3d at 718 (quotirganner v. Bd. of Trade of City of Chicag@ F.3d 918, 927
(7th Cir. 1995)) (alterations omittedee also Brunswick Corp. v. Pueblo Bowl-O-Mat, 1429
U.S. 477, 489 (1977) (holding that an antitrustngléfimust prove “antitrusinjury, which is to
say injury of the type the antitrust laws werteirded to prevent and thiédws from that which
makes the defendants’ acts unlawful”). Generglgaking, this means that antitrust claims may
only be brought by competitors or consumerthaaffected markets who were injured by the
anticompetitive conduct, or by pes who were directly injudeas a means of causing the
competitive harmMcCready 457 U.S. at 4785erfecz67 F.3d at 5984anover 3201 Realty

LLC v. Vill. Supermarkets, InaB06 F.3d 162, 172 (3d Cir. 2015).

A second but related doctrine that affectsohiparties can sue for which damages is the
direct-purchaser rule, which originatedHanover Shoe, Inc. v. United Shoe Machinery Gorp.
392 U.S. 481 (1968). IHanover Shogthe plaintiff, a shoe mafacturer, alleged that the
defendant’s anticompetitive practices illegally egighe plaintiff’'s cost to produce shoes, and
the plaintiff sought damages iretlamount of those increased so$h response, the defendant
argued that the plaintiff had padsose increased costs on tociistomers by raising its prices,
so the damages were not sustained by, andanotlbe recoverable by, the plaintiff. For a
number of reasons, the Supremau@darred the defendant asatter of law from seeking to

establish that the plaintiff had passed its losses other parties, evehthe actual economic
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harm actually fell on those partiéd. at 494. The Court noted thaécing the increased costs
through successive resales of the affected prahatdetermining what portion of the costs were
absorbed at each level and by which pa@mdd be extremely difficult and burdensortee. It

also noted that doing so wouldute the recovery of any particular plaintiff and reduce
incentives to bring sufbr antitrust violationsld. The result would be to undermine the
effectiveness of private suits as a means fdreimg antitrust laws and protecting competition.
Id.; see also Ill. Brick Co. v. lllinoj$A31 U.S. 720, 746 (1977) (“The combination of increasing
the costs and diffusing the benefits of bringanyeble-damages actiaould seriously impair

this important weapon of antitrust enforcement.”).

In lllinois Brick, the Supreme Court imposed a capflrule—that ifdirect purchasers
can recover the full extent damages, indirect purchasersgat recover any damages passed
on to them by the direct purchasers. 431 U.346t In doing so, the Court noted that these rules
avoided the possibility of multiple recoverigsm a single defendant, as only one class of
plaintiffs has standing teeek those damagéd. at 730-31. The Court alseiterated that these
rules advanced “the legislatipeirpose in creating a group ofiyate attorneg general’ to
enforce the antitrust laws unde# 8 even though their result calibe to deny recovery to the
parties on whom the economic harm actually fdllat 746. Moreover, the Court has resisted
attempts to carve out exceptions to these ffoleparticular industriesr in individual casedd.
at 743-45see also Kansas v. UtiliCorp United, Ind97 U.S. 199, 216 (1990) (acknowledging
that the “rationales underlyinganover Shoandlllinois Brick will not apply with equal force in
all cases,” but declining to malksceptions for particular markets).

Applying these principles herit,is first apparent that dn Gumwood, and not its lender,

has antitrust standing to seek damages for théumrat issue. First, @ion does not dispute that
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Gumwood has antitrust standing. ®wood was a direct competitof Simon’s in the affected
market, and it alleges that Simon’s conduct wrolhgxcluded it from and impaired its ability

to compete in that market. That sort of harmadmpetition is the sort afjury that the antitrust
laws are meant to prevent, and as a competitbrarmarket who was directly affected by that
injury, Gumwood has antitrust standing to seek damages for that iBpeySerfect7 F.3d at

598 (noting that if “competing grecy stores have been precluded from the market and injured
by defendants’ actions, their injag would be direct and theguld maintain an antitrust action
against the defendants'y.

Gumwood'’s lender, however, would not hargitrust standing and could not pursue a
claim for damages. It is neither a competitor nor consumer in the market for leasable retail space,
as is most often required for antitrust standBeyfecz67 F.3d at 598 (siag that antitrust
standing is generally granted “only to thodeoywas consumers or competitors, suffer immediate
injuries with respect to thebusiness or property”). In addin, the only injury it suffered was
the reduction in value of the collateral that sedutg loan. That injury ipurely derivative of the
injury suffered by Gumwood, which owned the affected property and was a competitor in the
affected market, and that injury is far removaemhirthe type that the antitrust laws were intended
to preventSw. Suburban Bd. of Realtors, Inc. v. Beverly Area Planning /A&3nF.2d 1374,

1378 (7th Cir. 1987) (“Merely derivative injurissistained by employeeasficers, stockholders,

13 See also In re Aluminum Warehousing Antitrust Li8§3 F.3d 151, 158 (2d Cir. 2016)
(“*Competitors and consumers in the mankgiere trade is allegedly restrained are
presumptively the proper plaintiffs tdlege antitrust injury.” (quotingerpa Corp. v. McWane,
Inc., 199 F.3d 6, 10 (1st Cir. 1999)gports Racing Servs., Inc. v. Sports Car Club of Am,, Inc.
131 F.3d 874, 887 (10th Cir. 1997) (“[T]wo typespairties may have standing to challenge
illegal tying arrangements—the purchasers wigofarced to buy the tiegroduct to obtain the
tying product . . . , and the competitor who is restrained from entering the market for the tied
product . . ..”); Areeda Y 358a.
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and creditors of an injured company do not atutst ‘antitrust injury’ sufficient to confer

antitrust standing.”)see also Associated Gen. Contractors v. Cal. State Council of Carpenters
459 U.S. 519, 533-34 (1983) (discussing with apprbwab v. Eastman Kodak Cd.83 F. 704,
709 (3d Cir. 1910), which held that a creditomafinjured business de@ot have standing to
assert an antitrust claim); Areefi&53c (noting that a creditof an affected business does not
have standing because “the creditor is likesi@eholder in that any injury derives from the
corporation’s suffering at the hands alefendant violating # antitrust laws”).

Simon argues that the lender would noe&ths have antitrust standing because its
injuries were “inextricably intertwined” th Gumwood’s. In support, Simon cites to the
Supreme Court’s decision McCreadyand the Third Circuit’s recent decisionhtanover 3201
Realty but neither case supports its argument. In bbthose cases, the pidiffs were directly
injured by the defendants as a means of hareongpetition. The injuries were also foreseeable
and were necessary steps in effecting the defendants’ anticompetitivéle@usady 457 U.S.
at 479;Hanover 3201 Realfy806 F.3d at 174. None of thatiige here. Inflicting injury on
Gumwood’s lender was not the means by which Simon caused competitive harm in the retail real
estate market, nor was it a necessary steglieving Simon’s anticompetitive ends. Simon is
alleged to have caused competitive harm by depriving Heritage Square of tenants; the harm to
the lender was an incidental consequendatfinjury. In additbn, it was pure happenstance
from Simon’s perspective that Hige Square was pledged aflateral for a nonrecourse loan,
which is what caused harm to be sustained byahder. Under those cinmstances, the lender’s
injury cannot be said to be inextricably intertwined with those of the market participants.
Accordingly, Gumwood’s lender would not have antitrust standing and would not be able to

bring a claim for any harm to Hexrge Square from Simon’s conduct.
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Second, the principles underhyg the direct-purchaser rulequire allowing Gumwood to
pursue damages for the entire harm to Heritage Sgenaga if some or even all of that harm was
passed on to other parties. As noted above, tketgpurchaser rule pycally arises where a
defendant unlawfully raises its customers’ spand those customers then pass their increased
costs onto their own customers.that situation, evethough the entire economic harm may not
have fallen on the parties who puasled directly from the defendanthose parties are entitled
to recover all of the damages that were ififtimflicted on them, andhe defendants are barred
from showing that those parties passed the laro others. The situation here is somewhat
different, as Gumwood’s lender, rnitg customers, sustained soofehe harm, but the principle
is the same: Simon wants to argue thatn@ood’s damages should be reduced because it
passed its harm on to other parties. That arguraesgs all of the sanencerns as the direct-
purchaser rule, and should be ledrfor all of the same reasons.

Taking the most obvious objectiom that result first, its true that Gumwood could
receive a windfall if, as Simoroatends, Gumwood would have dettad on its loan and lost its
interest in Heritage Square evalnsent any antitrust violatioRlowever, the direct-purchaser
rule expressly accepts that outcome in order soienthat the antitrust laws can be efficiently
enforced. As the Seventh Circuit notedMotorola Mobility LLC v. AU Optronics Corp775
F.3d 816, 832 (7th Cir. 2014), the direct purchasler‘may result in avindfall for the direct
purchaser, but preserves the deterrent effeahtifrust damages liability while eliding complex
issues of apportionment.” The Seventh Circuitfoaher discussed how these principles ensure
that someone is always able to seek recovery for competitive injuries:

Hanover Shoe, lllinois Brickand McCreadymake plain that the antitrust laws

create a system that, to the extent possiirmits recovery in rough proportion to

the actual harm a defendant’'s unlawful conduct causes in the market without
complex damage apportionment. Thibeme at times favors plaintifflanover
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Shog and at times defendantBliGois Brick), but it never operates entirely to
preclude market recovery for an injury

Loeb Indus., Inc. v. Sumitomo Cqrp06 F.3d 469, 483 (7th Cir. 2002) (emphasis added).
Permitting Simon to argue that Gumwood passed the harm to Heritage Square on to other

parties would have that effect of precluding nealecovery for an injury, as Gumwood is the

only party that has standing tesert a claim. In that ever@imon would escape responsibility

almost entirely for any damagsinflicted on Heritage Squaré,which would confer a windfall

on Simon. That result would undermine the purpdssection 4 of the Clayton Act to “deter

violators and deprive them of tifreiits of their illegal actions.McCready 457 U.S. at 472.

Thus, as between granting a windfall to SimomooGumwood, antitrust law favors the latter.

See generally UtiliCorpd97 U.S. at 214 (“We have maintained, throughout our cases, that our

interpretation of 8§ 4 must promote the vigas enforcement of the antitrust lawsAjssociated

General Contractors459 U.S. at 544 n.51 (“[T]he feasibility and consequences of implementing

particular damages theories may, in certaintéchcircumstances, be considered in determining

who is entitled to prosecute astion brought under 8 4.” (quotidgcCready 457 U.S. at 475

n.11));Sports Racing Serysl31 F.3d 889 (authorizing a party &sart a claim because “there is

no other person who could assert a claim” fat frarticular antitrust injury, so holding

otherwise would “immunize anticompetitive tactics or . . . eliminate a private cause of action

challenging those tactics”).

14 Because the leases in question were back-tbasi@ result of construction allowances, the
vast majority of the revenues from those leasesld have been realizedter the lender took
ownership of Heritage Square.

15 The collateral source rule wouldsolve this choice the same wBEOC v. O’'Grady 857
F.2d 383, 391 (7th Cir. 1988).
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Permitting Gumwood to pursue damages for all of the harm inflicted on Heritage Square
would also avoid complex questions of appaminent of damages and prevent double recovery,
which are primary purposes thfe direct-purchaser rut€ UtiliCorp, 497 U.S. at 208—13. First, if
both Gumwood and its lenders were permitteseiek recovery for their respective harms,
different juries could reach diffent findings as to how tggortion the damages. That would
create the possibility that anbain Simon’s shoes could bert®d to pay the same damages
multiple times to different parties, which the direct-purchaser rule seeks to lav@it212
(“The lllinois Brick rule also serves to eliminate multipecoveries.”). Second, determining how
to allocate the damages could itself be mlicated process and involve difficult factual
determinations unrelated to the underlyinglaiion, such as whether and when Gumwood
would have defaulted on its lo&at for an antitrust violation. Ht sort of inquiry would add an
additional layer of complexity to an alreadyng@ex case, which would undermine the remedial

and deterrent purposes of these cldims.

18 For similar reasons, antitrust claims carydre transferred between parties by express
assignment; if transferring the affected properas itself enough to traresfthe antitrust claim

for harm to that property, the dirgatirchaser rule would be a nulli@ulfstream Il Assocs.,

Inc. v. Gulfstream Aerospace Cqrp95 F.2d 425, 437-40 (3d Cir. 1993) (“[W]e see the issues
of assignment and application of the directgbaser rule as corollaries.”). Here, Gumwood
would have owned the entirety of any claim damage to Heritage Square when that claim
accrued, at which time it was the sole owner ofitdge Square, and it did not expressly transfer
its claim when it executed the deed in lieu akfdosure, which further indicates that Gumwood
is still entitled to pursue the entire claim fomtge to Heritage Square. Also, the party that
purchased the note and accepted the deed iofli@ueclosure would not have been damaged by
the antitrust violation, as the pei it had just paid to purchase thote from the original lender
would have reflected the redian in the future revenues.

17 utiliCorp, 497 U.S. at 208 (“The direct purchasgle serves, in part, to eliminate the
complications of apportioning overcharges between direttratirect purchasers.”)tlinois

Brick, 431 U.S. at 737 (“Permitting the use ofgan theories under § 4 essentially would
transform treble-damages actions into massfi@ts to apportion the recovery among all
potential plaintiffs thatould have absorbed part of thneercharge from direct purchasers to
middlemen to ultimate consumers. However appealing this attempt to allocate the overcharge
might seem in theory, it would add whole new dasiens of complexity to treble-damages suits
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Furthermore, Gumwood is far better positidnikean its lender tdetect antitrust
violations and bring suit for resulting damagégsliCorp, 497 U.S. at 214-16 (justifying the
direct-purchaser rule in pasecause it places the claimglie hands of parties who have
appropriate incentives and ab#isi to bring antitrust claims, thus promoting the “vigorous
enforcement of the antitrust laws”). As a conipetin the affected market, Gumwood is well-
positioned to detect anticompetitive conduct by its competitors. A lender, meanwhile, has much
less ability to monitor its collateral for anyteompetitive harm. A party in Gumwood’s shoes
would also have incentive to brirgclaim in order to ensure lawfabmpetition in the market in
which it participates, whereas a lender has naquéat interest in the competitive process, but
has a more limited interest in preserving the valuésafollateral and its ability to collect on its
loans.SeeAreeda 1 353c (“[A] creditor might woriyat the defendant\@olation hurts the
debtor without rendering it insolverThe creditor’s margin of ety might thereby be reduced,
but such an injury is specula in fact and even more speculative in measurement.”). Thus,
allocating to Gumwood the entire claim for danmsatgeHeritage Square would promote the most
efficient enforcement of antitrust laws.

Finally, Simon argued at the final pretrial cerdnce that the direct purchaser rule is not
applicable because of an exceptiongoe-existing “cost-plus” contractslanover Shog392

U.S. at 494 (noting that “there might be sitoas—for instance, whean overcharged buyer has

and seriously underminedin effectiveness.”)see alsdVilliam M. Landes & Richard A.
Posner,The Economics of Passing On: A Reply to Harris and Sulli{28 U. Pa. L. Rev. 1274,
1274-75 (1980). The Supreme Court has also note@veatif allocating damages may be easy
in a particular case, the dirgatirchaser rule should nonetredeapply for simplicity and clarity.
UtiliCorp, 497 U.S. at 217 (“[E]ven assuming tlaaty economic assumptions underlying the
lllinois Brick rule might be disproved in a specitiase, we think ian unwarranted and
counterproductive exercise to lifitg a series of exceptions.8ge also State of Ill. ex rel. Burris
v. Panhandle E. Pipe Line C®35 F.2d 1469, 1477—78 (7th Cir. 1991).
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a pre-existing ‘cost-plus’ conirg thus making it easy to prove that he has not been damaged—
where the considerations requiring that the passing-on defense not be permitted in this case
would not be present”). The theory behind thategtion is that if a dit purchaser has a pre-
existing contract in which it agrees to sell>efl quantity of goods at a fixed markup from its
costs, then any unlawful increasethose costs is guaranteed®borne solely by the indirect
purchaser, and could be recovebydhat party without many dhe difficulties that typically
accompany claims by indirect purchaséisliCorp, 497 U.S. at 218. Simon argues that this
exception applies here because Gumwood’s Yeasa pre-existing contract, and that its
nonrecourse nature shiftédee harm to the lender.

That argument fails for multiple reasonsisEithe Seventh Circuit has questioned
whether this exception even exists in liglhsubsequent Supreme Court precedeanhandle
935 F.2d at 1478 (noting that the Supreme Coliriterpretation of tle cost-plus exception
appears so narrow . . . as to preclude its agodic in any case”). Second, even if the exception
were available, it would not apply here, as Bupreme Court has noted that the “cost-plus”
exception would apply “only when . . . thealt purchaser will bear no portion of the
overcharge and otherwise suffer no injuytiliCorp, 497 U.S. at 21&ee also Panhandl®35
F.2d at 1478. Even assuming Heritage Square wuaxd been transferred the lender as of
January 2011, Gumwood would have still stéteany losses up to that point, so the non-
recourse loan would not mean that Gumwoocbmar portion of the harm or otherwise suffered
no injury.See UtiliCorp 497 U.S. at 210 (noting that everaif entire overcharge was eventually
passed on, “difficult questions of timing” migstill require apportionmerof damages, which

the direct-purchaser rule seeks to avoid).
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In addition, the non-recourse loan did gaarantee that Heritagguare would be
transferred to the lender or that the lendeuld assume any reduction in value of Heritage
Square. It meant only that if Gumwood defadlta its loan, the lendeould look only to
Heritage Square to satisfy any remaining balaBeen then, the harm to Heritage Square would
only be transferred to ¢hlender if the remaining value of Heritage Square was insufficient to
cover the balance of the loan. That outcome nedsa foregone conclusion at the time the loan
was entered or even at the time of the allegelations. It is alsalisputed whether Gumwood
would have defaulted absent Simon’s conduct. Tthesnonrecourse loan would not fit the cost-
plus exception to the direct-purchaser rillaois Brick, 431 U.S. at 736 (noting that the cost-
plus exception would apply only where the “effect of the overcharge is essentially determined in
advance”).

For those reasons, the Court finds that Gumwood is the proper party to seek damages for
an injury to Heritage Square, and must be pigechto recover the entirety of those damages.
Accordingly, the Court grants Gumwood’s tioms, and holds that Simon may not offer
evidence or argue that any injury to Herit&ypiare was sustained the lender instead of by
Gumwood, or that Gumwood'’s recayeshould be affected byemonrecourse loan. In other
words, the measure of damages in this cageisum of damages sustained by Heritage Square
as a result of any anticompetitive conduct.

2. SnowballEffect

Finally, Gumwood moves to exclude Dr. Megeown damages calculation on the basis
that she did not adequately cwles or account for the snowbaffect. In calculating damages,
Dr. Meyer assumed that Ann Taylor would hayened a store at Heritage Square but for
anticompetitive conduct by Simon. Talculate the resulting damageshe first considered the

revenues that Heritage Squareuld have derived directly fromm Taylor pursuant to its lease.
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She then considered any indirect effects,uditlg whether any actual tenants would have paid
more rent, and whether any potahtenants would have leased-#ritage Square if only Ann
Taylor had also opened theMany of Heritage Square’s aeluenants paid reduced rent
because the co-tenancy provisions in their lehadsnot been met, so Dr. Meyer examined each
of those leases to determine whether the carenprovisions would have been satisfied had
Ann Taylor opening at Heritage Square. Sherdateed that Ann Taylor alone would not have
made a difference as to whether any co-tengnayisions would have been met, so she did not
attribute any damages to this potential effect.

Finally, Dr. Meyer considered whether anyainal retailers woul have leased at
Heritage Square had Ann Taylgpened its store there. She exasditthe terms of various leases
that were under negotiation with other retaikemsl reviewed other ratars’ decisions as to
Heritage Square. She concludedtttnere was insufficient evidea that any other retailer would
have leased at Heritage Squbhesl Ann Taylor opened there, Slee declined to include any
damages from this potential ettt in her calculation, eitheFhus, Dr. Meyer opined that
Gumwood’s damages would include only the revertuesuld have received directly from its
lease with Ann Taylor. She put thfegure at $28,739 through the end of 2010.

Gumwood moves to exclude Dr. Meyer’s opimibecause she relied “on an erroneous
assumption that there is no snowball effeE 191 p. 13]. As Simon correctly responds,
however, this is nothing more than a disagregmath her conclusioand a dispute between
experts, which does not justify excluding hemign. Dr. Meyer did not, as Gumwood argues,
ignore the possibility of a snowlbaffect. She considered anigth what effect Ann Taylor’s
opening at Heritage Square wollave on other leases that hakb signed or that were under

negotiation. In particular, she cadsred the co-tenancy provisiookthose leases to determine
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whether Ann Taylor’s presence would have requaey prospective tenants to open at Heritage
or would have triggered increasesht by any existing tenants. Silgo considered the course of
other retailers’ negotiains with Gumwood to assess whether Ann Taylor’s actions would have
affected their decision not to lease at Heritage Square.

Gumwood is free to present evidence ® ¢bntrary—that other tenants would have
actually signed leases at Heritégguare or that existing tenamteuld have paid more rent had
Ann Taylor opened at Heritage Square. If the gnedits that evidence, then it will discount or
reject Dr. Meyer’s opinion accordingly. Howevére jury could also find that Dr. Meyer’'s
analysis and underlying factumdsumptions were sound—that unther particular circumstances
of this case, Ann Taylor’s failur® open at Heritage Squareldiot cause any actual tenants to
pay less rent and did not causy @otential tenants not to leasteHeritage Square. This is
therefore not a valid basis upon which to exlel Dr. Meyer’s opinion, so Gumwood’s motion is
denied in this respeét.

[ll. CONCLUSION

Simon’s motion to exclude the testimoofyDr. Frech [DE 192] is GRANTED as
described above. Gumwood’s motions in li;[DE 217] are GRANTBE. Gumwood’s motion
to exclude the testimony of Dr. Meyer [DE 199)GRANTED in part and DENIED in part as

described above.

18 Given the Court’s holding in the previossction, Simon may not present Dr. Meyer’s
damages calculation (which only includes damages that accumulated through 2010) as
comprising the entirety of Gumwood’s damadms, Dr. Meyer’s opinioras to the amount of
damages through 2010 is still relevant. Thus NDeyer may still opine that “the damages to
Gumwood in the 2006 to 2010 period as a resfuimon’s alleged tying amount to $28,739,”
but she may not opine that t(@Gwood would [not] have avoidalefaulting on the mortgage
loan even if it had receivemtlditional profits in the but-foworld, and, thus, there are no
damages to Gumwood from 2011 omds&” [Meyer Report § 146].
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SOORDERED.

ENTERED: November 22, 2016

/s/ JON E. DEGUILIO

Judge
United States District Court
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