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UNITED STATES DISTRICT COURT
NORTHISN DISTRICT OF INDIANA
SOUTH BEND DIVISION

ABDEL SOBUH
Plaintiff,
V. Case No. 3:12-CV-057 JD

DEAN HEATH, KYLE STOPCZYNSKI,

RYAN OLMSTEAD, JEFF
WROBLEWSKI, and ROBERT RAGER

N N N N N N N N N N N

Defendants.

OPINION AND ORDER

This is an action against officers of the Btseph County Jail in South Bend, Indiana, for
their alleged excessive use of force while precesan individual in the booking vestibule of the
jail. In Plaintiff Abdel Sobuh’s first amendedroplaint, he asserts claims under 42 U.S.C.

8 1983 and § 1986 against Defendants Deantti&gte Stopczynski, Ryan Olmstead, Jeff
Wroblewski, and Robert Rager, in their indivedlicapacities. [DE 42The defendants have now
moved for summary judgment, and that raotis fully briefed. [DE 50, 51, 55, 57]. The
defendants have also moved to strike portaiglr. Sobuh’s response in opposition to summary
judgment, [DE 61], and Mr. Sobubwght leave to refile one tie documents at issue should
the Court grant the defendants’ motion, [DE 63].

For the following reasons, Defendants’ nootito strike is DENIED, so Mr. Sobuh’s
motion for leave to refile is moot. In additi, Defendants’ motion f@aummary judgment is
GRANTED IN PART and DENIED IN PART.

|. FACTUAL BACKGROUND

Plaintiff Abdel Sobuh was arrested by dfiaer of the Mishawaka Police Department on

December 28, 2009, for aggravated assault ofiegpofficer. [DE 52-3.] After placing him
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under arrest, the officer transpeat Mr. Sobuh to the St. Jose@bunty Jail, and radioed ahead
to alert jail officials that MrSobuh was unruly. When Mr. Sobuh aed at the jail, four officers
came to the sallyport to remove Mr. Sobuh friti@ police car and estdim into the booking
vestibule for processing, where they were joibgd fifth officer. Mr. Sobuh sat on a bench as
the five officers—Defendants Dean Heath, K$®pczynski, Ryan Olmstead, Jeff Wroblewski,
and Robert Rager—stood around him in a sensigiand the Mishawakaolice officer entered
the vestibule moments later. A nurse arriviedrly thereafter and trézd abrasions Mr. Sobuh
had sustained on his face during his arrest.9ébuh claims that thughout this time, the
officers made various commentsdeslurs relating to his ethnigiand made him say the Pledge
of Allegiance.

Once the nurse finished tending to Ii8nbuh, the officers turned him around and
removed his handcuffs. They then instructed tartake off his jacket and his belt. Mr. Sobuh
took off his jacket and handed it to one of thigcefs. After removing his belt, Mr. Sobuh folded
it in half, but then lowered it away from the a#r who was reaching for it and raised his other
hand towards the officer. Defendants assertMraSobuh “took an aggressive stance” and was
about to use the belt as a weapon. However3dbuh claims that he was asking who to give his
belt to and that when no one responded, he simply to lay it down. At that point, one of the
five officers stepped towards Mr. Sobuh and skidvien back against the wall. Mr. Sobuh fell to
the floor, the five officers immediatelylpd around him, and struggle ensued.

Mr. Sobuh is not visible in much of the videaeaifthe struggle begaas the five officers
obstruct the cameras’ views. However, abowrity seconds into trencounter, the officers
backed away as one of them deployed hig @against Mr. Sobuh in damode. Several seconds

after the tasing, the officers again croed@ound and on top of Mr. Sobuh. One officer



appeared to throw a punch as the rest of theeos were piled on top d¥ir. Sobuh. About thirty
seconds later, an officer tased Mr. Sobuh two niares in drive stun mode. Over the next three
minutes, the officers continued crowding aroiid Sobuh, placing their body weights on top of
him and restraining him with whadoks to be substantial force. €vthis span, one officer threw

a second punch, and another officer threx@ fnore punches towards Mr. Sobuh’s upper body.
The video is unclear as to where those pusdéieded. Mr. Sobuh claims that he was lying on

his back and that the punches were directed at his chest and head, while the officers claim that
they were using suprascapular strikes to Mr. &&blback because he was not allowing them to
place his hands in cuffs.

At some point during the alteation, Mr. Sobuh lost conscisiess. About four minutes
after the altercation started, the officers barseen propping up Mr. Sobuh’s torso, and his body
appears to be limp. Several of the officers appe&eep holding Mr. Sobuh’s lower body to the
ground, while other officers seemingly try to halm regain consciousness. Several nurses then
arrived and determined that Mr. Sobuh neetbegb to the hospital, so they called the
paramedics, who arrived several minutes latethat time, the jail denied that it had assumed
custody of Mr. Sobuh, and the arresting officeswaable to accompany him to the hospital, so
Mr. Sobuh was released. When.Nbobuh later awoke at the Ipital, no law enforcement
officers were there and they had not placedld bo him, so he was permitted to leave the
hospital the following daupon his discharge.

[I. STANDARD OF REVIEW

On summary judgment, the moving party bebhesburden of demonstrating that there “is
no genuine dispute as to any madkfact and the movant is ettéid to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). A “material” farst one identified by the substantive law as

affecting the outcome of the sulinderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). A
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“genuine issue” exists with respect to any matdact when “the evidence is such that a
reasonable jury could return a verdict for the nonmoving patt.”"Where a factual record
taken as a whole could not leadational trier of fact to finébr the non-moving party, there is
no genuine issue for trial, and summary judgment should be grdéestishita Elec. Indus. Co.
v. Zenith Radio Corp475 U.S. 574, 587 (1986) (citirBpnk of Ariz. v. Cities Servs. C891
U.S. 253, 289 (1968)).

In determining whether a genuirgsue of material fact exss this Court must construe
all facts in the light most favorable tcethon-moving party and aw all reasonable and
justifiable inferences in that party’s favéterri v. Bd. of Trustees of Purdue Uni¥58 F.3d
620, 628 (7th Cir. 2006King v. Preferred Technical Grpl66 F.3d 887, 890 (7th Cir. 1999).
However, the non-moving party cannot simply @sthe allegations or dels contained in its
pleadings, but must present sufficient evidencétasthe existence of each element of its case
on which it will bear the burden at tri@elotex Corp. v. Catretd77 U.S. 317, 322-23 (1986);
Robin v. Espo Eng’g Corp200 F.3d 1081, 1088 (7th Cir. 2000).addition, since the parties
have submitted a video recording of the incident, the Court need not credit a version of the facts
that conflicts with any facts #t are clearly portrayed indgtrecording, as there can be no
“genuine” dispute as to those facEott v. Harris 550 U.S. 372, 380 (2007). Where the footage
is not clear, though, or where tharties disagree aboatfact external to the videotape or an
inference to be drawn therefrom, the ugleference to the non-movant appligse id.

[ll. PRELIMINARY MATTERS

There are two preliminary motions to addredating to which materials the Court will
consider in ruling on the motidor summary judgment. In rpending to Defendants’ motion for
summary judgment, Mr. Sobuh filed a ByiDE 55], a second document responding

individually to each sentence of Defendantateinent of material facts, [DE 55-1], a third
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document setting forth additional facts, [DE 55&}d an affidavit from Mr. Sobuh, [DE 56]. In
response to these filings, Defendants filed @éionao strike the entirety of Mr. Sobuh’s
statement of additional facts and portions sfdffidavit, and they also ask the Court to
disregard other of Mr. Sobuh’s factual stateméms are unsupported by the record. Mr. Sobuh
then moved for leave to refile his statemenadditional facts in the event the Court deems his
initial filing of that document improper.

Addressing Mr. Sobuh’s statemeaitadditional facts firstthe Court sees no need to
strike that document. Defendants argue that the statement of additional facts is improper because
it does not comply with the Court’s Local Rul&sthe Northern Districof Indiana, a party
responding to summary judgment must submit atéatant of Genuine Disputes” in either its
response brief or its appendix, identifying the matdactual disputethat require trial to
resolve. N.D. Ind. L.R. 56-1(b). In n@snding to summary judgmé Mr. Sobuh instead
followed the procedures of the Northern Disto€tllinois, which require a party to respond
individually to each of the movant'’s factual statets and to also fila separate statement of
additional facts. While Mr. Sobuh’s submissions miid strictly comply vith this Court’s local
rules, Mr. Sobuh still presentecktfacts necessary to resolve thotion and gave Defendants an
opportunity to respond to them. Thise fact that he labeled theas “Undisputed Facts” instead
of a “Statement of Genuine Disputes” anddilmore documents than he needed to hardly
warrants striking (or even litigaty over) the document. The Court has the right to demand strict
compliance with its Local Rules, and counsel must familiarize himself with those rules and
comply with them in the future, but the Coddnies Defendants’ motion in this regard. Mr.

Sobuh’s motion for leave to refile this document is therefore denied as moot.



Defendants next ask the Court to striketipmis of Mr. Sobuh’s #fidavit. Defendants
first take issue with several rg@raphs of the affidat relating to Mr. Sobuh’s arrest by the
Mishawaka police officer on the basis that tlaeg not relevant. However, while the Court
ultimately agrees that these statements are notialatbat is a question that is better addressed
in connection with the merits dfie motion for summary judgmettian in a motion to strike, so
the Court declines to strike these paragraphteridants also object tossral paragraphs that
either make legal conclusionstasDefendants’ malicious intent offer Mr. Sobuh’s belief as to
Defendants’ state of mind. Howevess discussed below, Defendants’ intent or state of mind is
irrelevant because Mr. Sobuh’s claim is gmezl by the Fourth Amendment’s objective
standard, so the Court needt address the admissibility of these statements.

Defendants further object to several of Mobuh’s statements about the video recording
for the reason that they are not based on personal knowledge. Defendants’ objection is somewhat
misplaced, as Mr. Sobuh has seen the videalard have personal knowledge of what it shows.
However, Defendants are correct to the extent #neyarguing that these statements violate the
best evidence rule, under whichezording itself is required arove its content. Fed. R. Evid.
1002. While it is appropriate for Mr. Sobuh tetify as to what happened to him and to
reference the portions of the video that suppmrstatements, the Court will only credit Mr.
Sobuh’s statements about the contents of theoutini¢he extent they are consistent with the
video. Defendants finally object tdr. Sobuh’s statement that bastained a concussion, on the
bases that it is hearsay and haas qualified to make such a di@osis himself. This fact is not
material to the resolution ofithmotion, however, so the Coudead not resolve this objection.

Last, Defendants ask the Court to disregaeshy of Mr. Sobuh’s statements of additional

facts on the basis that thaye unsupported by the evidenbtany of these disputes are



immaterial to this motion, so the Court need individually addres each of Defendants’
objections. To be clear, howeyar ruling on the motion, the Causnly accepts either party’s
factual assertions to thetert they are supported by teeidence cited in the record.

For these reasons, Defendants’ Motion tok8tis DENIED, and Mr. Sobuh’s motion for
leave to file his statement ofiditional facts is DENIED as moot.

V. DISCUSSION

Mr. Sobuh seeks monetary damages for claims under 42 U.S.C. § 1983 for Defendants’
excessive use of force and under 8§ 1986 for neglecting to prevent harm done by each of the other
Defendants. [DE 42.] Defendantsvieamoved for summary judgmess to both claims, asserting
gualified immunity as to the 983 claim and asserting that the § 1986 claim fails as a matter of
law because Mr. Sobuh has not alleged a coaspin violation of § 1985, upon which a § 1986
claim must be predicated. The Cbaddresses each claim in turn.

A. Section 1983 Claim for Excessive Force

Mr. Sobuh’s primary claim is #t the officers used excegsiforce against him while
processing him into the jail. Defendants havetjp moved for summary judgment on that claim
on the grounds that they did not violate aniof Sobuh’s constitutional rights, and that even if
they did, they are entitled to qualified immuyniQualified immunity is “an immunity from suit
rather than a mere defense to liabilitf?earson v. Callaharb55 U.S. 223, 231 (2009). The
doctrine of qualified immunity shields officerdwa perform discretionarguties from liability.
Chelios v. Heaveneb20 F.3d 678, 691 (7th Cir. 2008). “The doctrine allows ‘ample room for
mistaken judgments by protecting all but the plainly incompetent or those who knowingly violate
the law.” Id. (quotingHunter v. Bryant502 U.S. 224, 229 (1991)). The Supreme Court has

stated that the “driving force” behind qualifiedmunity was to ensure that “insubstantial



claims’ against government officials ¢ne] resolved prior to discoveryPearson 555 U.S. at
231-32.

The Supreme Court has estalid a two-part test for deteining whether an officer
should be granted qualified immunitifearson 555 U.S. at 232—-3@aucier v. Katz533 U.S.
194, 201 (2001). The first question is whether ot taken in the lighthost favorable to the
plaintiff show that the defendants violated a constitutional rigddrson 555 U.S. at 232. The
second question is whether that constitutionaltngges clearly established at the time of the
alleged violation.Id. If either question is resolved in favor of the defendants, they will be
entitled to summary judgmehased on qualified immunityd. at 230-33. However, “[w]hen
the qualified immunity inquiry cannot be disemgéed from disputed fast the issue cannot be
resolved without a trial,” and summary judgment must be de@iedzalez578 F.3d at 540
(quotingClash v. Beatty77 F.3d 1045, 1048 (7th Cir. 1996)).

1. Defendants’ Violation ofa Constitutional Right

In order to analyze the first prong of quald immunity, whethebefendants violated
Mr. Sobuh’s constitutional rightshe Court must determine tBeurce of Mr. Sobuh’s rights. A
claim of excessive force is essally “one that seeks to impogsability for ‘physically abusive
governmental conduct.”’Kingsley v. Hendricksqry44 F.3d 443, 449 (7th Cir. 2014) (quoting
Graham v. Conngr490 U.S. 386, 394 (1989)). Howevtre Court evaluates a claim of
excessive force not under “some generalized ‘exeessrce’ standard,” but “by reference to the
specific constitutional standard which governs that right.at 449 (citingGraham 490 U.S. at
394). This may be the Fourth Amendmehg Eighth Amendment, or the Fourteenth
Amendment, depending on the plaintiff's statughim the criminal justice system when the
alleged excessive force is appli&ke Graham490 U.S. at 394. The Fourth Amendment applies

at the time of an initial seizure, while theggith Amendment applies after an adjudication of
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guilt and imposition of sentence. The Fourteghtiendment applies in between those stages,
where an individual has alreallgen seized but has not yeebheconvicted and sentenceflee
Kingsley 744 F.3d at 449;ewis v. Downey581 F.3d 467, 473 (7th Cir. 2009) (citiBgll v.
Wolfish 441 U.S. 520, 535 (1979)).

Here, Mr. Sobuh argues that the Fourth Adraent applied to him following his arrest,
while Defendants argue that Mr. Sobuh had alydaecome a pretrial detainee subject to the
Fourteenth Amendment. In the Seventh Gtr¢he dividing line between the Fourth and
Fourteenth Amendments is t@rsteinhearing at which a judge emines that there is
probable cause for a defendant’s detentiong v. Kramer No. 13-2379, 2014 WL 3362439
(7th Cir. July 10, 2014) (noting that “the FluAmendment governs clienges to conditions of
confinement by a pretrial detainee awaiting a probable cause hea@nty)y. City of Chicagp
656 F.3d 523, 530 (7th Cir. 201Wlliams v. Rodrigue09 F.3d 392, 403 (7th Cir. 2007);
Lopez v. City of Chicag@64 F.3d 711, 719 (7th Cir. 2006) (“[T]he Fourth Amendment governs
the period of confinement between arrest withwtarrant and the preliminary hearing at which
a determination of probable cause is made.”).

In arguing to the contrary, Defendants relyramrest v. Pring 620 F.3d 739 (7th Cir.
2010), which also involved a claim of excesdimee against an individual who was being
processed into a jail after higest. Defendants’ reliance on this case is justifiable, as the
Seventh Circuit analyzed thegpitiff's claim in that case under the Fourteenth Amendniént.
at 743. In doing so, however, it stated that3kegenth Circuit had not ydefined the temporal
limitations of the Fourth Amendment, even thbuighad actually done so on multiple occasions.
Id. The court did not cite to or purportd@erturn those prior cases, so in a number of

subsequent cases, district dsurave declined to vielworrestas a definitive statement of the



law on this point. In any event, the Seventh Girbas more recently reiterated its standard that
the Fourth Amendment applies until the proleadduse hearing, and the Court is bound by those
more recent and definitive holdindgéing, 2014 WL 3362439, at *rtiz, 656 F.3d at 530.
Therefore, because Mr. Sobuh had not yet appedra@grobable cause hearing at the time of the
events in question, the Fourth Amendmenhessource of Mr. Sobuh’s substantive rights and
presents the standard uneéich to evaluate his clairh.

“The Fourth Amendment inquiry is omé ‘objective reasonableness’ under the
circumstances[.]'Graham 490 U.S. at 399. “Determining whether the force used to effect a
particular seizure is ‘reasonablaider the Fourth Amendmentperes a carefubalancing of
‘the nature and quality of thatrusion on the individual’s Fourth Amendment interests’ against
the countervailing governmentalerests at stake.Graham 490 U.S. at 396 (quoting
Tennessee v. Garnet71 U.S. 1, 8 (1985)¥ee also Escobedo v. Bendg@®0 F.3d 770, 780 (7th
Cir. 2010). Accordingly, “[t]hdact-specific nature of whethan officer used excessive force
depends on the totality of the airostances surrounding the encountécott v. Edinburg346
F.3d 752, 756 (7th Cir. 2003) (citirigstate of Phillips v. City of Milwauke#23 F.3d 586, 592
(7th Cir. 1997)). “In the endhe excessive force inquiry ‘looks whether the force used to
seize the suspect was excessiveelation to the danger he posedénder 600 F.3d at 780
(citing McDonald v. Haskins966 F.2d 292, 294 (7th Cir. 19923ke also Cyrus v. Town of
Mukwonago 624 F.3d 856, 863 (7th Cir. 2010) (“Forceaasonable only when exercised in

proportion to the threat posed . . . and aghheat changes, so too should the degree of

! The Court would reach the same resmider the Fourteenth Amendment, though. The
constitutionally acceptable amount of forcdaiggely the same b&een the Fourth and

Fourteenth Amendment&jngsley 744 F.3d at 451-52, and the offigealleged use of racial

slurs, along with the amount and duration of force, would satisfy the subjective element of the
Fourteenth Amendment analysis.
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force . ...”). The officers’ intent, malicious ohetwise, for using force is irrelevant in a Fourth
Amendment cas&ee Common v. City of Chicag®l F.3d 940, 943 (7th Cir. 201Richman
v. Sheahanb12 F.3d 876, 882 (7th Cir. 2008).

Applying that standard here, the Court findatttine facts, when taken in the light most
favorable to Mr. Sobuh, would establish tRefendants violated Mr. Sobuh’s Fourth
Amendment rights. The officemighthave been justified in using some degree of force against
Mr. Sobuh in the first instancas the video shows Mr. Sobldwering his folded belt away
from the officer’s reaching hand and movihgehind his back. The officers could have
reasonably viewed this as threatening behawbich would have justified the use of some
amount of force to maintain orderthe jail. However;the fact that an iial use of force may
have been justified does not mean that all subsequent usesfof¢kawere similarly justified.”
Abbott v. Sangamon County, Ilf05 F.3d 706, 729 (7th Cir. 2013). “Rather, ‘[florce is
reasonable only when exercised in proportion éothkineat posed, and as the threat changes, so
too should the degree of force. . . . It's the totalityhe circumstances, not the first forcible act,
that determines objective reasonablenesd.’{quotingCyrus 624 F.3d at 863).

When viewed in that light, and when calesing Mr. Sobuh’s testimony that he never
resisted the officers, a juryuld find that the amount of foe Defendants used over the duration
of the encounter was unreasonable. After sigpWilr. Sobuh against the wall and knocking him
to the ground, the officers piled onto Mot&ih, and the encounterrtmued for several
minutes, up to and possibly afteetpoint that Mr. Sobuh says lost consciousness. During this
time, the officers tased Mr. Sobuh at least¢htimes and threw multiple punches, which,
according to Mr. Sobuh, were directed towardschisst and head, not to his suprascapular, as

Defendants claim. The five offers also brought their combinkbddy weights to bear on top of
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Mr. Sobuh for sustained periods, using their lsaetbows, knees, and feet, which left Mr.
Sobuh unable to breathe. According to Mr. Sobumeéher resisted or fought back against the
officers throughout the encounterthiat is true, then the amouwnftforce the officers employed
would be unreasonable, as it clearly excegdedmount of force that would have been
necessary to disarm a non-gsig individual of his beltSee Sallenger v. Oaket/3 F.3d 731,
740 (7th Cir. 2007) (holding that once offisesubdued a resistingdividual, “additional
punches and blows [were] unnecegsand therefore, unreasonable”).

Defendants ask the Court to disregard Mr. Sobghatement that he did not resist them
on the basis that it is ntradicted by the vide&@ee Scottc50 U.S. at 380. However, the video
recordings here do not depict the events tlesarough to disregard Mr. Sobuh’s statement. The
officers were piled on top of and around Mr. Sobutmost of the enamter, obstructing the
cameras’ views of Mr. Sobuh almost entirely, #mel periods during which Mr. Sobuh is visible
are too short and too blurry to definitively carde that he was resisting. Therefore, for the
present purposes, the Court must accept MruBslversion of the facts, and because it is
unreasonable to tase, punch, and restrain an ¢hail/ivith great force for several minutes in the
absence of any resistance from the individied,Court concludes thr. Sobuh has created a
genuine factual dispute as to whether tfiieers violated his Foih Amendment rights.

2. Whether the Right was Clearly Established

In order to avoid qualified immunity, Mr. Sobuafust also show that the right the officers
violated was clearly establishatithe time of the incidentAbbott 705 F.3d at 731. A
constitutional right is “cledy established” for qualified-immunity purposes where “[t]he
contours of the right [are] sufficiently clear tlaateasonable official would understand that what
he is doing violatethat right.” Id. (citing Anderson483 U.S. at 640). To determine whether a

constitutional right is clearly established, theurt looks to controliig precedent from both the
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Supreme Court and the Seventh Circuit, andaféhs no such precedent, the Court casts a wider
net and examines “all relevant case law to deterivimether there was suehclear trend in the
case law that [the Court] can say with fassurance that the mgnition of the right by a

controlling precedent was merely a question of timiel.”{citing Phillips v. Cmty. Ins. Corp

678 F.3d 513, 528 (7th Cir. 2012)). Importantly, tigint must be clearly established in a
particularized sense, rather than in an abstriageneral sense, but cdaer directly on point is

not required to belearly establishedd.

The right at issue here isdrly established, as numeramases have held that it is
unreasonable to continue using force agansndividual who has ceased resistidgbott 705
F.3d at 732 (holding that it wasedrly established pnido 2007 “that potie officers could not
use significant force on nonretsigy or passively resisting susgs” and that “police officers
cannot continue to use foroace a suspect is subduediphnson v. Scqtb76 F.3d 658, 660
(7th Cir. 2009) (“It is well established that a igel officer may not continue to use force against
a suspect who is subdued and commywith the officer’'s orders.”fSallenger 473 F.3d at 741—
42 (holding that officers were nettitled to qualified immunityvhere they continued striking a
previously-belligerent individual eén after he ceased resistinBye v. Wargp253 F.3d 296,
298 (7th Cir. 2001) (holding that using forceaagpt a disarmed and passive suspect clearly
violates the Fourth AmendmenBrazell v. Flanigan 102 F.3d 877, 885 (7th Cir. 1996) (“The
fact that a certain degreé force may have been justified karin the encounter to restrain [the
individual] does not mean thatich force still was justifiednce [the individual] had been
restrained.”)pverruled on other grounds by McNair v. Coffay9 F.3d 463 (7th Cir. 2002);
Schneider v. LoyeNo. 09 C 3105, 2011 WL 635582, at *7—8 (N.D. lll. Feb. 10, 2011) (noting

that “it was well established that an officer canecmntinue to use force against a suspect who is
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subdued,” and denying summary judgnt where officers continued hit, kick, and tase the
plaintiff after he stopped resisting).
The encounter here continued for severalutas after the initlause of force, and
entailed at least three uses of a taser, neltlmsed-fist blows to Mr. Sobuh’s head or upper
body, and substantial amounts of force being applied to restrain Mr. Sobuh, preventing him from
being able to breathe. Given the clarity of & on this point, any reasonable officer would
have known that using this amount of force agkan unresisting indidual would have been
unreasonable. Therefore, Defentiaare not entitled to glifeed immunity, and summary
judgment must be deniéd.

B. Section 1986 Claim for Neglect t&revent Harm from a Conspiracy

Mr. Sobuh has also asserted a claim under § 1986, which establishes a cause of action
against persons who are awaraaonspiracy to deprive individisaof the equal protection of
the law, as detailed in § 1985, but who neglegrevent the harm causéy the conspiracy. In
support of their motion for summary judgmenttbis claim, Defendants argue that the § 1986
claim fails as a matter of law because Mwb&h did not allege a § 1985 violation. Mr. Sobuh did
not respond to this argument or othervasielress the 8 1986 claim in opposing Defendants’
motion. “It is a well-settled ruléhat a party opposing a summguggment motion must inform
the trial judge of the reasonsgé or factual, why summary judgent should not be entered.”
Reklau v. Merch. Nat'l Corp808 F.2d 628, 629 n.4 (7th Cir. 1988¢e alsdMilligan v. Bd. of

Trs. of S. lll. Univ, 686 F.3d 378, 389 (7th Cir. 2012) (quotiRgklay. Here, Mr. Sobuh

2 Defendants also moved for summary judgment on any § 1983 claim based on the Equal
Protection Clause, since Mr. Sobuh’s complalleiges that Defendants discriminated against

him on the basis of his ethnicity. In responding to the motion, Mr. Sobuh denied having brought
such a claim: “Plaintiff has not assertediaqual Protection Clause claim. It is unknown why
Defendants’ brief indicates thBefendants think there is sucle@unt in the suit.” [DE 55 p. 14].

Mr. Sobuh has therefore waived any aidased on the Equal Protection Clause.
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responded at length relative teetB 1983 claim, but he did natidress his § 1986 claim, so the
Court construes his silenes abandoning this claim.

In addition, Mr. Sobuh’s § 1986 claim would faien absent this forfeiture. A claim
under § 1986 cannot succeed without also estabighie existence of a conspiracy that would
be actionable under § 1985ee Grimes v. SmjtiA76 F.2d 1359, 1363 n.4 (7th Cir. 1985)
(holding that liability under 8986 is derivative of 8985 liability, and without a violation of
§ 1985, there can be no violation of § 19&8&e alsdRodgers v. Lincoln Towing Service, Inc.
771 F.2d 194, 203 (7th Cir. 1985). Mr. Sobuh has rattifled facts establishing a conspiracy
under § 1985, so his § 1986 claim necessarily fails as well. Therefore, summary judgment is
GRANTED as to tk § 1986 claim.

V. CONCLUSION

For the foregoing reasons, Defendants'tidio to Strike [DE61] is DENIED, and
Plaintiff's Motion for Leave to Re-File Dmument 55-2 [DE 63] is DENIED as moot.
Defendants’ motion for summary judgment [DE ¥)GRANTED in part and DENIED in part;
summary judgment is GRANTED as to the § 18&6m, but is DENIED as to the § 1983 claim.

SOORDERED.

ENTERED: July 23, 2014

/s/ JON E. DEGUILIO

Judge
United States District Court
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