Johnson v. Norfolk Southern Railway Company Doc. 150

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

JAMES JOHNSON,
Plaintiff,
V. Case No. 3:12-CV-102 JD
NORFOLK SOUTHERN RAILWAY

COMPANY a/k/a NORFOLK
SOUTHERN CORPORATION,

N N N N N N N N N N N

Defendant.

OPINION AND ORDER

This case arose under the Federal Employesdilily Act. The plaintiff, James Johnson,
broke his ankle while working for the defemtlaNorfolk Southern Railway Company. He
alleges in this action that his injury resdlteom Norfolk Southern’s negligence. A jury
disagreed and rendered a verdict in favaloffolk Southern. Mr. Johnson now moves for a
new trial under Rule 59(a). For the followirgasons, Mr. Johnson’s motion is denied. Mr.
Johnson also objects to portiong\wirfolk Southern’s bill of costsyhich the Court addresses as
well.

. FACTUAL BACKGROUND

Mr. Johnson worked as a conductor for Nd«fSbuthern at its Elkhart Yard. On April
16, 2010, he was working with another conductoramengineer on two tracks, putting together
a local train. As he was walking on the bal@singside one of the tracks, he fell and broke his
right ankle. Mr. Johnson had ne¢en any loose ballast or unsaf&king conditions either that
morning or recently, and he did not notangy hazardous conditions as he was walking.
However, Mr. Johnson testified that as he stdptiee ballast shifted undhis foot, causing his

fall.
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Mr. Johnson’s theory of negkgice was that Norfolk Southenad caused loose dirt and
gravel to be thrown on top of the ballast, dmak it unreasonably failed tamp down the ballast
to create more solid walking conditions. Spesifiy, an unpaved roa@n along the tracks where
Mr. Johnson was injured. Over the winter, Nckf8louthern would plow that road, and in the
spring, it re-graded the road to smooth out the bumps and holes that would accumulate over the
winter. Mr. Johnson argued thae#e activities would have causg@vel and dirt from the road
to be strewn onto the adjacent ballast where lewedking. He further argued that the loose dirt
and gravel on top of the ballast created a stigiazard, and that Norfolk Southern should have
driven over the ballast with a front-end loattepack down the ballast and create a sturdier
walking surface, as it sometimes did afterforming maintenance on other tracks.

Norfolk Southern’s primary argument in itsféese was that it mer had notice of any
dangerous condition, and thus could not have been negligent for failing to correct it. Testimony
from multiple witnesses, including Mr. Jolams indicated that Norfolk Southern had not
received any complaints aboobke ballast or the walking conditis in the area of the injury.

Mr. Johnson had been working in that areaafgear and had not had any problems with loose
ballast, nor did he notice anytigj irregular on the morning ofdinjury. Even when employees
responded to the area after Mr. Johnson'’s injiimgy did not notice any unsafe conditions or
anything abnormal about the ballasbrfolk Southern also argudidat the plowing and grading
might have, at worst, thrown @ dirt onto the ballast, but thab dirt was present where Mr.
Johnson fell.

This matter initially went to trial in Seg@iber 2015, but it ended @amistrial when the
jury was unable to reach a verdidt that trial, counsel for Norfolk Southern asked Mr. Johnson

during his testimony about a statement attribtioeldim in an injury report created by Norfolk



Southern, designated as DefentaBixhibit I/R-2 (the “InjuryReport”). That report stated,
“When Mr. Johnson was walking over the south cleabt@agk he stated he took ‘a big step’ with
his right leg and while doing dus right ankle ‘gave way’ and lfed causing him to fall to the
ground on the north side of teeuth cleanout track.” [DE 126¢. 2]. Counsel for Norfolk
Southern intimated that this was inconsisteitth Mr. Johnson'’s testiony about how the injury
occurred. However, Mr. Johnson denied having ntadestatement, and Norfolk Southern did
not have any witness that was able to l&guadation for the documergp the Injury Report

was not admitted into evidence.

Prior to the retrial, Mr. Johnson moved imine to exclude the Injury Report and any
reference to it from trial, on the ground tiNgdrfolk Southern would be unable to lay a
foundation to admit it. In response, Norfolk Southstated that it haddened that the Injury
Report was authored by Ben Shehame of its employees, and that it would call Mr. Shepard at
the retrial to offer the InjurjReport into evidence under thasiness record=sxception to the
hearsay rule. Norfolk Southern fher indicated that the statemetitat the report attributed to
Mr. Johnson were made to Brad Richardson,te@ratmployee, who then related them to Mr.
Shepard. Mr. Johnson did not file a reply or othise address this new basis for admitting this
document. Accordingly, the Court denied Mr. Jainis motion in limine as moot, as its premise
that Norfolk Southern did not have a wissevho could lay a foundation for the document was
no longer accurate. Mr. Johnson did not furthedress the matter prito the retrial.

At the retrial, counsel for Norfolk Southemmentioned the Injury Report in his opening
statement, and again asked Mr. Johnson durmtektimony whether he made those statements.
Mr. Johnson testified that he had not, and thdtdanot spoken to egh Mr. Richardson or Mr.

Shepard about the incident. During its case infchierfolk Southern then called Mr. Shepard to



lay a foundation for the Injury Report as a businessrd. At that time, Mr. Johnson objected to
the admission of the Injury Report. Mr. Jobns attorney argued that the document was
inadmissible because it was prepared in anti@patf litigation, though he did not cite authority
or identify any element of theshrsay rule upon which he baseid ttbjection. Consistent with
its pretrial order, the Court overruled the oh@t and admitted the Injury Report into evidence.
However, the Court later permitted further argunamthe topic. After further consideration, the
Court found that the report did not qualifyabusiness record because, even if Norfolk
Southern regularly created sugtords under those circumstanagegjas not in the business of
creating injury reportsSeeFed. R. Evid. 803(6)(B). Thus, relying &almer v. Hoffman318
U.S. 109 (1943) andordan v. Binns712 F.3d 1123, 1136 (7th Cir. 2013), the Court held that
the Injury Report was not adssible. The Court thereforastk the Injury Report from
evidence. In addition, prior to closing arguments, @ourt read a limiting instruction to the jury,
stating that the Injury Report and Mr. Shepar@stimony about it had been stricken, and that
the jury was not to consider thdor any purpose during its deliberations.

At the conclusion of trial, the jury returnedverdict in favor oNorfolk Southern. Mr.
Johnson now moves for a new triatguing that the referencestte Injury Report prejudiced
his case, and that striking thatidence and giving a curative ingttion were insufficient to cure
that prejudice. That motion has been fully briefas the prevailing payt Norfolk Southern also
filed a bill of costs pursuant to Rule 54(dgeking a total d#2,928.51 for transcripts and
copying costs. Mr. Johnson filed an objection tat thill of costs, asking the Court to reduce the
amount by $307.40. That matter is also ripe for ruling.

[I. STANDARD OF REVIEW

Under Rule 59(a)(1), a “court may, on motion, gramew trial . . . after a jury trial, for

any reason for which a new trial has heretofore lgganted in an action &w in federal court.”
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Fed. R. Civ. P. 59(a)(1)(A). One of those reasotisas“the trial was in some way unfair to the
moving party.”"Venson v. Altamirand/49 F.3d 641, 656 (7th Cir. 2014). Where a motion for a
new trial is based on an alleged evidentiary eth@ movant must show more than just that the
jury heard evidence it should not have. Rather, “in order to receive a new trial, the [movant] must
show that the error vgasubstantial enough to deny him a fair tri&érry v. Larson794 F.2d

279, 285 (7th Cir. 1986%)ee alsd~ed. R. Civ. P. 61 (“No error in either the admission or the
exclusion of evidence and no error or defecny ruling or order or in anything done or omitted
by the court or by any of the pigs is ground for granting a new tria . unless refusal to take
such action appears to the candonsistent with substantial justice.”). As the Seventh Circuit
has noted, “civil litigants are entitled to a faiaty not a perfect one, and . . . a new trial will not
be ordered unless there was an error that caasad prejudice to the suhbatial rights of the
parties.”Lemons v. Skidmoyr@85 F.2d 354, 357 (7th Cir. 1993).

1. DISCUSSION

Mr. Johnson asks the Court to grant a new puasuant to Rule 59(a). He argues that a
new trial is necessary becausewses prejudiced by the initial edssion of and references to the
Injury Report, even though that document vedsr stricken from evidence. Mr. Johnson
contends that his credibility was crucial to the oateaf the trial, and that this document was so
damaging to his credibility that the jurors wotlalve been unable to put it out of their minds,
even when they were instructed that the docurhad been stricken and that they were not to
consider it (or testimony about fjr any purpose. The result, hgaes, was that that he did not
receive a fair trial.

The Court disagrees. To the contrary, the Chods that the document had little, if any,
potential to impact Mr. Johnson'’s credibility iafluence the outcome of trial, and that any

prejudice was adequately cured by the limitingfrimction. Mr. Johnson particularly complains
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that the Injury Report states tha took “a big step” and thatshankle “gave way.” But there is
no question that Mr. Johnson’s ankle “gave wajt'was badly broken. And the statement that
Mr. Johnson took “a big step” ishally inconsequential. Wheth&e took a big step or a little
step, there is no dispute thatevhhis right foot came down, Iiell and broke his ankle. The
guestion at trial was whethtite ground onto which Mr. Johnson stepped was in a dangerous
condition due to Norfolk Southern’s negligenaad Norfolk Southern’s defense was that it
could not have been negligent because it hagbtice of any dangerouwsnditions in the area.
The size of the step Mr. Johnson took had raxibg on those issues. Likewise, Mr. Johnson had
no unique knowledge as to whet Norfolk Southern creatext had notice of a dangerous
condition, so his testimony as to how the injucgarred was not, as he now argues, the linchpin
of his case. In fact, though defense counsel notest he characterizeas an inconsistency

during his opening statement, thiel not suggest that it was disftoge. Rather, he stated that
regardless of how the injury occurred, themig be no evidence that Norfolk Southern was
negligent because it had no matiof any dangerous condition.

In addition, the Injury Repottad little potentiato impact Mr. Johnson'’s credibility in
the first place. At most, the statement in the Injury Report was mildly inconsistent with Mr.
Johnson’s testimony at trial. Mr. Johnson testifietrial that he fell as he was walking on the
ballast along the track shortlytaf he had crossed the track, dmalt the ballast gave way under
his foot. The Injury Report, meanwhile, docunseklr. Johnson’s story as follows, “When Mr.
Johnson was walking over the south cleanout tracitdied he took ‘a bistep’ with his right
leg and while doing so his right ankle ‘gave wawd rolled causing hirto fall to the ground on
the north side of the south cleanout track.E[D26-1 p. 2]. The Court fails to see how these

statements are so inconsistent that the INReport would have detracted from Mr. Johnson’s



credibility. The two accounts are veithin the range of how #h same person might describe
the same incident on two different occasions, anpist noted, even the version in the Injury
Report does not harm Mr. Johnson’s case.

Moreover, even before the Injury Reportsasdricken, Mr. Johnson had quite effectively
minimized the document’s value. The author &f lijury Report, Ben Shepard, who testified at
trial, had not personally spoken to Mr. Johnsooudlthe incident at thtime he completed the
report. The information in the report had beelayed to him from Brad Richardson, another
Norfolk Southern employee who Mr. Sheparlieved had spoken to Mr. Johnson. But Mr.
Johnson testified at trial that ded not speak to Mr. Richardsaiout the incident, and because
Mr. Richardson was not called as a witness, Norfolk Southern could ncttydoentradict that
testimony. Thus, the jury was unligeio have given any meaningfweight to the statement in
the Injury Report, anyway.

In addition, this was not suehclose case that the InjuReport might have made a
difference. Mr. Johnson’s theoof negligence was that gravaahd dirt were tossed onto the
ballast when the adjacent road was plowed éwmter and when it wag-graded in the spring,
and that Norfolk Southern was negligent in tashping down the ballast to create a sturdier
surface for walking. But no one, including Mohhson, had made any complaints about the
walking conditions in that area prior to timgury, nor did anyone observe any dangerous
conditions at the time of Mr. Johnson’s injury. Norfolk Southern also sometimes tamped down
ballast on tracks to improve walkjrconditions, but there was litttvidence that it had reason to
believe that was needed as to these tracks. EEgeme gravel or dirt had been strewn onto the
ballast by plowing or re-gradingdtadjacent road, that would raitmpare to the type of large-

scale addition or maintenance of ballast tiipically prompted Norfolk Southern to tamp it



down. Thus, it would have been difficult tadi that Norfolk Southern had notice of any
dangerous condition such that it would/édeen negligent for failing to a€SX Transp., Inc.

v. McBride 564 U.S. 685, 703 (2011) (“If a person haseesonable ground to anticipate that a
particular condition would or mighéesult in a mishap or injury, ¢ém the party is not required to
do anything to correct the conditi’ (internal quotation and ataion omitted)). And notably, as
just discussed, the Injury Report did not adgitéese issues, and therefore had no ability to
affect the outcome of this central issue.

Finally, the Court finds that the limiting instition and other measures taken during trial
adequately mitigated any potential harm. After the Court decided to exclude the Injury Report,
the Court gave the following limiting instruction:

During Mr. Shepard’s testimony yesterdagrning, Mr. Shepard was asked about

an incident report that he completed Kér. Johnson’s injury. The report that | had

admitted yesterday has been stricken fvidence, and you are not to consider

that report or Mr. Shepard’'s testimy about it for any purpose during your
deliberations.

Again, I'm referencing the incident pert that came in through Mr. Shepard
yesterday morning. That report and any testimony he gave relative to that incident
report, | have stricken itna you are not to consider it.

[DE 144]. The jurors nodded, iraditing their undestanding. [d.] The Court also instructed the
jury multiple times that counsel’s opening stateteeme not evidence, amtbstructed the jury in
both the preliminary and final jury instructionatlany testimony or exhiis that were stricken
could not be conseted as evidence.

Jurors are presumed to followetinstructions given to therilson v. City of Chicago
758 F.3d 875, 885 (7th Cir. 20148oltys v. Costellds20 F.3d 737, 744 (7th Cir. 2008) (noting
that the “court’s instructions tihe jury to disregard issués which objections had been
sustained . . . negatady possible prejudice”Jjones v. Lincoln Elec. Cal88 F.3d 709, 732

(7th Cir. 1999). That presumption is not diog®, but Mr. Johnson hamt identified any reason
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why it should not stand herBee United States v. Del Val&4 F.3d 696, 703 (7th Cir. 2012)
(“Absent evidence of an ‘overwhelming probabilitiyat the jurors were unable to follow the
[curative] instructions, they ampresumed to have done soUpited States v. SmitB08 F.3d

726, 739 (7th Cir. 2002) (“[J]urors are presuni@dollow limiting andcurative instructions
unless the matter improperly before them ipewerfully incriminating that they cannot
reasonably be expected to put it out of themasi”). The Injury Reporoes not reference any
sort of information that might stigmatize Mr.hison to the jury. Nor, as discussed above, was
the Injury Report particularlyonsequential to the case damaging to Mr. Johnson’s credibility.
The Court therefore has no reasomeétieve that the jury was unable to comply with the limiting
instruction and disregard the ImuReport and any referencesittoAccordingly, for each of

those reasons, the Court finds that Mr. Johnson did not suffer any prejudice that would warrant a
new trial! Therefore, Mr. Johnson’s moti for a new trial is denied.

V. BILL OF COSTS

Finally, Mr. Johnson objects to pantis of Norfolk Southern’silb of costs. After entry of
judgment, Norfolk Southern filed a bill @bsts under Rule 54(d), seeking $2,510.71 for
transcripts and $417.80 for copies. Of thosewamts, Mr. Johnson objects to $126.25 of the
costs for transcripts, arguing that they represhipping costs and are not compensable, and to
$181.40 of the copying costs, arguing that Norfatkuthern did not adequately explain their
purpose. Rule 54(d)(1) states, “lgat a federal statute, these sular a court order provides
otherwise, costs—other than attorney’s feeseufithbe allowed to the prevailing party.” Fed. R.
Civ. P. 54(d)(1). In turn, 28 U.S.C. § 1920 specittesparticular categoriesf costs that may be

awardedTaniguchi v. Kan Pac. Saipan, Ltd.32 S. Ct. 1997, 2001 (2012) (noting that the

1 Because the Court resolves the motion onlihais, it does not reach Norfolk Southern’s
alternative argument that the Injury Report wdmissible and should not have been stricken.
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Supreme Court has “rejected the view thatdiseretion granted by Rule 54(d) is a separate
source of power to tax as costs expenses noherated in 8 1920” (internal quotation omitted)).
Among those categories are “Feesganted or electronically recded transcripts necessarily
obtained for use in the case” and “Fees for ex#itgtion and the costs of making copies of any
materials where the copies are necessarily obtdomadse in the case.” 28 U.S.C. § 1920(2), (4).

Norfolk Southern first seeks $2,510.71 in costs for transcripts. Of that amount, $126.25
represented shipping or deliveryst®. Mr. Johnson argues thaistportion of the costs is not
recoverable and should be disallowed. Sect@20(2) permits recovery of “Fees for . . .
transcripts,” but does not limihose fees to the per-page daostordering a transcript. The
Seventh Circuit has thus held that “costs ‘inctdéno the taking of the depositions,” such as
“delivery charges by theoairt reporter,” may be awaded under this provisioftinchum v. Ford
Motor Cor, 57 F.3d 526, 534 (7th Cir. 1995). Accordinddgcause the invoicesflect that the
delivery and shipping charges weneurred to obtain the tranggots (which Mr. Johnson does
not contest were necessary for use incee), the Court finds that these amounts are
recoverablé. The Court therefore oweiles this objection.

Next, Mr. Johnson objects to $181.40 of topying costs as lacking sufficient
justification. Norfolk Southen seeks $417.80 for copies it made between August and November
2015 in connection with the two trials. In supp®orfolk Southern attached a spreadsheet
identifying the number of pages copied andiafltescription for each. Two of the entries,

accounting for $236.40 (2,364 pages at $.10 per pagggindhe description$?hotocopies for

2 The Court acknowledges that district courts sometimes disallow these costs, characterizing
them as ordinary business expenses. Howawsen those expenses fall within a category
awardable as costs under § 1920, in that thepateof the fee for the party to obtain a
transcript, the Court does not see st basis for disallowing them.

10



trial notebooks” and “Photocopies of depositicanscripts and other materials for trial.” Mr.
Johnson does not object to awardingse costs. However, the remaining entries, accounting for
1,814 pages, only contain the description “Phopoes” or “Photocopies for trial.” Norfolk
Southern also included a cover page ®spreadsheet of tlwepying costs, where it

characterizes them as “Copies made the momti far trial for exhibits and preparation for

trial.”

A party may recover its “costs of making copies of any materials where the copies are
necessarily obtained for usethre case.” 28 U.S.C. § 1920(4). That category is commonly
contrasted against copies made for the colvee of counsel, which are not recoverahblg.,
Williams v. Ficg No. 11 C 1105, 2015 WL 3759753, at *6 (N.D. Ill. June 15, 2015)
(“Reasonably necessary copies include thosédataible to discovery ancopies of pleadings,
motions, and memoranda submitted to the court, but do not include copies made solely for the
convenience of counsel.” (internal quotation omiXtedo justify copying cets, a party is “not
required to submit a bill of costs containing aatétion so detailed as to make it impossible
economically to recover photocopying costsdrthbrook Excess & Surplus Ins. Co. v. Procter
& Gamble Co, 924 F.2d 633, 643 (7th Cir. 199%ge also Nat’'l Org. for Women, Inc. v.
Scheidler 750 F.3d 696, 698 (7th Cir. 2014). Howeweparty must provide at least enough
information about the copies édlow the Court to conclude that they are recoverable under the
statute Chicago Bd. Options Exch., Inc. v. Int'l Sec. Exch., LNG. 07 CV 623, 2014 WL
125937, at *7 (N.D. Ill. Jan. 14, 2014) (“The party seeking recovery must also come forward
with evidence showing the nature of the docutmeonpied, including how they were used or

intended to be used in the case.”).
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The Court finds that Norfolk Southern hast adequately justéd the $181.40 worth of
copying costs to which Mr. Johnson objected. Adpthe descriptions fadhose copies simply
state “Photocopies” or “Photocopies for trial.” Those descriptions are fictesut to justify the
nearly 2,000 pages of copies. Norfolk Southeguas in response thatilso characterized the
copies as a whole as having been “made the nidhto trial for exhibits and preparation for
trial.” However, copies made in “preparatifam trial” could easily encompass copies made
solely for the convenience of counsel, so thatdption does not permtihe Court to find they
are recoverable, either. Noowld requiring some minimal addinal detail make recovery of
these costs cost-prohibitive. In fact, Norfolaughern properly justiéd 1,752 pages worth of
copies to which Mr. Johnson did not object with the four-waeskcription of “Photocopies for
trial notebooks.” (Presumablyfegring to the exhibit binders ¢hCourt requires each party to
prepare for trial.) A similarly succinct descigat might have justified the similar quantity of
copies at issue, but was noopided. Therefore, the Court sasts Mr. Johnson’s objection and
reduces Norfolk Southern’s bill of cosig $181.40. That results in an award of $2,747.11 to
Norfolk Southern on its bill of costs.

V. CONCLUSION

Mr. Johnson’s motion for a new trial [DE 14147] is DENIED. The Court also awards
Norfolk Southern $2,747.11 on its bill of costs.

SOORDERED.

ENTERED: April 25, 2016

/s/ JON E. DEGUILIO

Judge
United States District Court
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