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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

ANTHONY RAY FISHER, )
Petitioner, ))
V. ; Case No. 3:12-CVv-183 JD
SUPERINTENDENT, ))
Respondent. : )

OPINION AND ORDER

Anthony Ray Fisher, pro seprisoner, filed this habeas corpus petition challenging a prison
disciplinary proceeding. [ECF No. Dh October 14, 2011, a hearing officer at Indiana State Prison
(“ISP”) found Fisher guilty of battery withweapon under cause number ISP 11-09-0438. [ECF No.
12-10 at 1.] The charges were initiated on 8eyter 28, 2011, when Officer P. Duncan wrote a
conduct report stating as follows:

On 09/28/11 approx 355am | Officer Puixan observed Offenders Fisher #915292
and offender Thompson #121935 [a]ggressivalystling and locked together in a
violent manner next to cube E-E-30. | thendered them to STOP at which point
offender Fisher fled the scene and hid in cubical E E 50 lying down in another
offender’s bed until | found him. He was thescorted to the front of the East side
when he failed to follow my orders sbop and went into the bathroom, Thompson
followed him and started to punch and wrestle with each other in the East bathroom.

[ECF No. 12-1.] A witness statement was atddained from Officer KFahey, who stated as
follows:

During the end of breakfast lines, at appB:55am, Officer P. Duncan notified me

that there was an incident going on in éast side of E-dorm. |, Ofc. Fahey came in
from the doorway of E-dorm and turndtithe lights on to see what was happening.
| notified checkpoint 2 to report to E-dor@fficer P. Duncan then notified me that

there was an offender hiding in someeises cube with blood on him. | proceeded
to the east side of the dorm and Offenieisher 915292 had fled the bathroom area.
When | arrived to the bathroomear, | found Offender Thompson 121935 fighting
with offender Fisher 91592 when | segacththem and cuffed Offender Thompson.
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Sgt. Potts arrived on the unit and cuffed Offender Fisher. Both offenders were
secured and taken to medical.

[ECF No. 12-3 at 1.] Sgt. T. Potts also submitted the following witness statement:

Ofc. Fahey called me on the radio ASt&PSignal 8 E-Dorm at approx. 3:55 A.M.
When | arrived on scene, | saw Qfteer Thompson #121935 handcuffed behind his
back. Thompson'’s clothes were bloody and he had a gash on his forehead. | escorted
Thompson #121935 E-E-30 to MSU for treatment.

[ECF No. 12-3 at 2.] Officer R. Conrad also submitted the following witness statement:

On 9-28-11 at 4:05 am. | Officer R. Conrad was called to E-Dorm per Sgt. Pott’s
ASAP. As | Ofc. Conrad arrived at E-Dorm Sgt. Potts had Offender Thompson
#121935 E-Dorm cube E-30 in cuffs and was taken to hosp. for his cut on forehead.
Sgt. Potts said to get other offender thas in the fight. Entering unit Ofc. K. Fahey
OIC direct me to east side bathroom area. Offender Fisher #915292 was east side
bathroom floor. Blood on his shirt and cut by his left eye. | Ofc. R. Conrad cuffed
and escorted Offender Fisher #915292 to custody hall to keep both offenders
separated. Also pictures were taken of offender wounds, crime scene E-Dorm
bathroom area east-side and both offenders’ cubes E-Dorm E-30 and E-44 by Lt.
Dustin. Both offenders were seen by Nug&uszan Kirche and treated. 5:35 end of
incident][.]

[ECF No. 12-3 at 3.] Finally, Lt. C. Dustin submitted the following witness statement:

On 9/28/2011 at approx. 355 am OfficelyEadvised me to signal 8 E Dorm for
assistance. Upon arrival | observeffig@der Thompson #121935 being escorted of

E Dorm with a Large Gash out of Hisrehead. Upon entering the unit Offender
Fisher #915292 was already cuffed and beirmgresd out as well. | then reported

to cubical E-E-30 where | found a large@mmt of blood on the floor and on the bed,

and blood spatters that reached into the cubes across from EE-30. Upon further
investigation | found a brick lying next tdaxge area of blood at the head of the bed
with blood on the brick. The East side and the West side was evacuated to the day
room to preserve the area and all evidence.

In the bathroom garbage can was foundmagtic bags, One containing a jacket and
leather gloves both containing large amawoftblood on them. (jacket had Offender
Fisher's name in it #915292) the second bag had a pair of pants in them with blood
on it and inside written in black markeigaFISH”. At approx 515 am the area was
turned over to Mr. Pomeroy IA Leadvestigator. On my way out of E Dorm
Offender Thompson neighbor OffendellB&5819 EE14 made the comment “that
White boy wasn’'t messing around].]”



[ECF No. 12-3 at 4.] Photos of the brick ardody clothing were taken, as was a photo showing
the injury to Thompson’s forehead; the photos vgerd to Fisher through the prison mail. [ECF No.
12-2 at 1; ECF No. 12-4 at 1-7.]

The screening report reflects that Fisheswereened on October 5, 2011, pled not guilty,
requested a lay advocate, and requested a review of camera evidence; DNA testing “of all bodily
fluids pursuant to alleged offenses”; “chain-of-command” reports showing “how the evidence
traveled”; fingerprint evidence; photos; various executive directives; and “All Constitutional
Amendments and the U.S. Laws enacted as Pristigat(s).” [ECF Nol12-2 at 1.] On October
7,2011, Fisher sent correspondence to the screeffiicgy which he stated pertained to “ISP 11-09-
0438 and ISP 11-09-0439JECF No. 12-11 at 11.] In the letter he asked for certain correctional
officers to be present at his hearing; for agenvof camera evidence; for information regarding “
weapons charges and violent offenses” committye'gjang members and affiliates living in E-dorm
as of 9/27/11 and 9/28/11"; for fingerprint analyses, lie detector tests, and DNA testing “of all
bodily fluids pursuant to alleged offenses”r fahain-of-command” reports showing “how the
evidence traveled”; for various executive dtrees and “All Constitutional Amendments and the
U.S. Laws enacted as Prisoner Right(s).” [BGF 12-11 at 10-11.] He also submitted a detailed
list of questions he wanted to ask the officerduding whether any of ehofficers actually saw him

strike Thompson with the brickid. at 1-8.]

Y In ISP 11-09-0439, Fisher was found guilty of possessing a dangerous weapon when
officers packing up his cube on September 28, 2011 (the same day as the fight with Thompson)
discovered a 10-inch metal pipe among his belongings. His federal habeas petition challenging
the guilty finding in that case was recently denfeele Fisher v. SuperintendeBt12-CV-241-

TS (N.D. Ind. ord. dated Jan. 18, 2013).



Prior to the hearing, the hearing officer reviewed the surveillance video, which she
summarized as follows: “While viewing the cameiar not able to see the incident. It started in
cube EE30 at this time the light[s] were still olihe incident moved to the bathroom where no
camera[s] are located.” [ECF No. 12-9.] Fishepadbtained statements from four fellow inmates;
none of them had seen the altercation, but tlegted to Fisher's general character as a “fair
person” who helped others and alexd fights. [ECF No. 12-6 at 1-4.]

On October 14, 2011, the hearing officer conddieteearing on the charge. [ECF No. 12-10
at 1.] Fisher was represented by a lay advocate pursuant to his rdguesCIF No. 12-5.] The
hearing officer’s report indicates that Fished ao comment” when asked for a statement. [ECF
No. 12-10 at 1.] The hearing officer considestalff reports, withess statements, the video, the
photos, the clothing found with Fisher’'s name oastyell as the statements Fisher submitted from
other inmateslfl.] She found him guilty, stating, “Evehough a weapon was not found on Fisher,
the extent of injuries and amount of bloodhas scene makes me believe a weapon was involved.
| believe the C/R to be true and accurate aedefiore find him guilty. Fisher did make me aware
he was injured in the altercation by shogime 4 stitches he received on his scald.] Ehe noted
that Fisher had requested other evidence anesges, and she explained the reasons why she was
denying each of his requestkl.[at 2-3.] His request for fingerprints, lie detector tests, and DNA
testing were denied because no such evidence was availdbk 2.] His request for medical
records was denied because Thompson’s medécalrds were confidential, although a photo
showing his injury had been providett.] None of the officers heequested as witnesses were
working at the time of the hearing, although tregeshents of Officer Dncan, Lt. Dustin, Officer

Conrad, and Sergeant Potts were all consideBs {dat 3.] Fisher requesd that the hearing be



videotaped, but no equipment wasidable to tape the hearingd[ at 2.] As a result of the guilty
finding, Fisher lost earned-time credits andsed time in disciplinary segregationd[at 1.] He
appealed to the facility head and to the finale®ing authority, but hiappeals were denied. [ECF
No. 12-12 at 1-10.] Thereafter, he filed this federal petition. [ECF No. 1.]

When a due process liberty interest isaltein prison disciplinary hearings, the Fourteenth
Amendment guarantees prisoners certain proe¢due process protections: (1) advance written
notice of the charges; (2) an opportunity to be heard before an impartial decision-maker; (3) an
opportunity to call witnesses and present documentary evidence in defense when consistent with
institutional safety and correctional goals; anda(d)itten statement by the fact-finder of evidence
relied on and the reasons for the disciplinary actidalff v. McDonnell418 U.S. 539 (1974). To
satisfy due process, there must also be “some evidence” to support the disciplinary decision.
Superintendent, Mass. Corr. Inst. v. Hil72 U.S. 445, 455 (1985).

Fisher first claims that he was denied adégugpresentation by his lay advocate. [ECF No.

1 at 3.] Due process requires the assistancdayf advocate only when the inmate is illiterate or
when “the complexity of the issue makes it unik#tat the inmate will bable to collect and
present the evidence necessary for an adequate comprehension of tiWalisd 18 U.S. at 570.
Fisher’s filings in this case demonstrate thatsh@erate (a point he acknowledges in his traverse
[ECF No. 16-1 at 2]), and fullgapable of making cogent arguments on his own behalf. There was
also nothing particularly complex about the charge. Instead, the sole issue was whether Fisher
assaulted the other inmate. The Seventh @ifound the assistance aflay advocate unnecessary

in a case presenting more compiesues than an assadee Miller v. Duckwort963 F.2d 1002,

1004 (7th Cir. 1992) (charge of escape not undolyplex as to require representation by lay



advocate). Under these circumstances, Fisherno& established a due process violation. His
argument that his lay advocate diot meet Indiana Department@bérrection (“IDOC”) standards
would not provide a basis forayting federal habeas reli&stelle v. McGuirg502 U.S. 62, 67-68
(1991) (federal habeas relief is only available faoéation of the U.S. @nstitution or other federal
laws);Hester v. McBride966 F. Supp. 765, 775 (N.D. Ind. 1997) (alleged violation of IDOC policy
in disciplinary proceeding could not support grartiabeas relief, since federal habeas court “does
not sit to correct any errors of state law”). Accordingly, this claim is denied.

Fisher also claims that he was denied adeavritten notice of the charges because he was
not properly screened. [ECF No. 1 at 5.] Tlespondent has submitted an affidavit from the
screening officer, Victoria Taylor, who attests thia¢ met with Fisher and screened him on the date
reflected in the screening order, but thatdoeild not sign the fornbecause he was in the
disciplinary segregation unit behind a plate of gss. [ECF No. 13.] Fisher, by contrast, attests
that Taylor never came to meet with him arat the instead received the conduct report and other
documents through the prison mail. [ECF No. 16-2-at] This dispute igrelevant and need not
be resolved.

The Due Process Clause does not entitledfigha proper “screening”; it entitles him to
advance written notice of the charges sufficierfettable him to marshal the facts and prepare a
defense.'Wolff, 418 U.S. at 564. To satisfy due procéss,notice must be given at least 24 hours
in advance, must alert the inmate to the rule that he allegedly violated, and must summarize the facts
underlying the charg@&lorthern v. Hanks326 F.3d 909, 910 (7th Cir. 2003) (per curiavidjiitford
v. Bogling 63 F.3d 527, 534 (7th Cir. 1995). That standaushtisfied here. Fisher acknowledges

in his petition that he received the conduct repoattgh the mail prior to the hearing, which alerted



him to the rule allegedly violated and the facts underlying the ch&ge=CF No. 1 at 7; ECF No.

12-1.] He does not state exactly when he receatyédt he makes clear it was before he submitted

the request for evidence on October 7, 2011—a full seven days before the hearing. [ECF No. 1 at
7.] The correspondence he sent indicates thaidsewell aware of the facts underlying the charge

the and individuals involved, and that he wale @b request evidence he believed would support

his defense.§eeECF No. 12-11 at 1-11.] The notice he reeel satisfied federal due process. To

the extent Fisher is claiming that the screemffiger somehow violated IDOC policy, this would

not provide a basis for granting federal habeas rél&klle 502 U.S. at 67-68. Accordingly, this

claim is denied.

Fisher next claims that he was deniedright to present evidence and witnesses in his
defense. [ECF No. 1 at 7.] Aiponer has a limited right to call witnesses and present documentary
evidence in his defense consistent with correctional goals and 3Afeify;.418 U.S. at 566. A
hearing officer may deny a witness or evidence request that threatens institutional goals or is
irrelevant, repetitive, or unnecessdriggie v. Cotton342 F.3d 660, 666 (7th Cir. 2003). The denial
of the right to present evidence will be conseiEharmless unless the prisoner can show that the
evidence could have aided his defedemes v. Cros$37 F.3d 841, 847 (7th Cir. 2011) (applying
harmless error analysis to claim that inmages denied opportunity to call withesséaygie, 342
F.3d at 666 (same).

As an initial matter, it must be noted that Fisher created unnecessary confusion for the
hearing officer by combining his request for evideim this case with his request for evidence in
the unrelated disciplinary cas8geECF No. 12-11 at 1-11.] Despitaghthe hearing officer parsed

through his requests to try to discern what emime might be relevant. She reviewed the video



evidence as he requested, but due to the darkness and location of the cameras it was neither
inculpatory nor exculpatory. [ECF No. 12-9rideed, Fisher does not argue that the vidas
exculpatory; he appears to believe some otlaffrrsember should haveawed the tape along with

the hearing officer to verify its contentSgeECF No. 1 at 5-6.] Due process did not require such
action, since the video only neededbéoreviewed by the decision-makéthite v. Ind. Parole Bd.

266 F.3d 759, 768 (7th Cir. 2001) (where video wawed by the decision-maker, inmate’s right

to exculpatory evidence was not violated). To the extent Fisher is claiming the hearing officer's
review of the video somehow violated IDOC pedures, this would not present a cognizable basis

for granting federal habeas reli&stelle 502 U.S. at 67-68.

Fisher also sought production of confidentrdbrmation pertaining to “Security Threat
Groups,” specifically, a list of gang members ia tell block, their cell numbers, and information
about offenses they committed while in pris@CF No. 12-11 at 11; ECF No. 12-10 at 2.] This
request was reasonably denied for securityoreadECF No. 12-10 at 24 list of gang members
deemed to be a threat to prison security, aleitg information about their exact location and
offenses they committed while in prison (in sotases, no doubt, against other inmates) is highly
sensitive and dangerous information. Among othagthisuch information could be used to target
rival gang members or uncover gaps in prison sec@#g.Jone$37 F.3d at 848 (prison officials
were not required to disclose evidence that would “entail a security rizikjgje v. Cotton344
F.3d 674, 678-79 (7th Cir. 2003) (prisons are permitted to deny requests for evidence that threaten
institutional goals or safety). Furthermore, Fisher has not adequately explained how this information
would have undermined the evidence that he assaulted ThorGesoRasheed-Bey v. Duckworth

969 F.2d 357, 361 (7th Cir. 1992) (duecess only requires production of “exculpatory” evidence);



see also Meeks v. McBrid#l F.3d 717, 721 (7th Cir. 1996) (“exculpatory evidence” in this context
means evidence that “directly undermines the lbéiig of the evidence in the record pointing to
[the prisoner’s] guilt”). Based on the record, he hat established a violation of his federal due
process rights.

Fisher’s request for lie detector tests, DNA testing, and fingerprint evidence were also
properly denied, because an inmate is not edtiitethe creation of favorable evidence in a
disciplinary proceedingsee Outlaw v. WilsgiNo. 3:07cv54, 2007 WL 1295815, at *2 (N.D. Ind.
Apr. 30, 2007) (inmate had no right to requireation of favorable evidence in the form of
handwriting analysis or lie detector test resuisg also Freitas v. Auge837 F.2d 806, 812 n.13
(8th Cir. 1988) (prisoners are not entitlecptiygraph tests in disciplinary hearingidgster 966
F. Supp. at 773 (inmate had no gwecess right to require witnesses to undergo polygraph tests in
prison disciplinary proceeding). Fisher appearbawee envisioned the hearing proceeding like a
criminal trial, but “[p]rison disciplinary proceedingse not part of a criminal prosecution, and the
full panoply of rights due a defendantsnch proceedings does not appWolff, 418 U.S. at 556.
The hearing officer was not required to conducrsdfic testing or to prove beyond a reasonable
doubt that he hit Thompson with the brick, onlgttthere was some evidence to support the guilty
finding. See Hil| 472 U.S. at 457.

Fisher also identified five correctional officdrs wanted as witnesses. Prison officials are
granted a “great deal of leeway” in addressing an inmate’s requests for witiWebsgésck v.
Johnson153 F.3d 380, 388 (7th Cir. 1998). An inmamdsditional right to call withesses was not
intended “to impose an onerous burden on prighcials in conducting disciplinary hearings, and

the range of permissible reasons fanglag a witness request is quite brodd."However, a prison



cannot categorically exclude all live witnesses oitiatily reject an inmate’s request for a witness
without any explanatiorseead. (prison policy violated due prosg by categorically denying all live
witnesses even when witness could be “arranged with relative ease”). That is not what occurred
here. First, it is apparent that Fisher wantedjuestion one of thguards about the unrelated
disciplinary chargedeeECF No. 12-11 at 3-4], which was irrelexao the charge that he assaulted
ThompsonSee Piggie342 F.3d at 666. As for the other fguards, the hearing officer considered
his request, but the guards were not available at the time of the hearing because they worked the
night shift. SeeECF No. 12-10 at 2.] However, all fogave written statements which were
considered by the hearing officer. [ECF No. 12-hpir statements were not exculpatory, and
instead they described how Fisher was discoviggating with Thompson, fled to another inmate’s
cube when ordered by a guardstop, hid until he was discovereddathen fled to the bathroom.
Their accounts also described how a bloody bniek found in the cell where the fight occurred,
as well as bloody clothing with Fisher’'s name on it that he had tried to dispose of in the bathroom.
[ECF No. 12-1; ECF No. 12-3 at 1-4.]

Although unclear, it appears Fisher wantecktiss-examine the officers about whether they
actually saw him hit Thompson with the bricBgeECF No. 12-11 at 1-8.] He had no constitutional
right to do soWolff, 418 U.S. at 556. The formal rules of evidence do not apply at disciplinary
proceedings, nor is there any right to cont or cross-examine adverse witneskksPiggie, 342
F.3d at 666. Fisher was free to offer his own arption of what occurred (although he apparently
declined to do so), but he had no right to cross-examine the guards about what they saw.
Furthermore, the record shows that the mgpdfficer was already well aware that no one had

actually seen Fisher hit Thompson with the briSkedECF No. 12-10 at 1.] Thhearing officer was

10



permitted to rely on circumstantial evidence to find Fisher g@ke. Hamilton v. O’Lear@76 F.2d
341, 345 (7th Cir. 1992) (evidence showing constructive possession of weapon was sufficient to
support disciplinary decision as item was found lncation where only a few inmates had access
to it). Under these circumstances, any err@xaluding these live witnesses was harmlésses
637 F.3d at 847Riggie, 342 F.3d at 666.

Fisher states in his traverse that he also wanted to obtain a statement from an inmate named
“Johnson,” and from the nurse who treated Woth and Thompson following the fight, but there
is no indication from the record that he requested such evidence during the hearing process. He
cannot fault the hearing officer for failing ¢consider evidence he did not timely requEsgggie v.
McBride, 277 F.3d 922, 925 (7th Cir. 2002) (if an inmate fails to request exculpatory evidence
“either before or at the hearing, then the CAB could not have denied him due process by not
considering the request.”). Furthermore, it appkamanted these withesses to help him show that
Thompson was the aggressor in the fight and that he only acted in self-dé3ee&€HF No. 1 at
5; ECF No. 1-2.] However, self-daise is not a valid defense in the prison disciplinary context, so
these witnesses would not have helped him in any eSeatScruggs v. Jorda#85 F.3d 934, 939
(7th Cir. 2007) (inmates have no constitutional rigghtaise self-defensas a defense in prison
disciplinary proceedings¥ee also Jone$37 F.3d at 847 (inmate waot prejudiced by inability
to call witness who would have testified that guard was aggressor in altercation, since he had no
right to assert self-defense, and his admissiorhthaushed the guard made him guilty of assault).
To the extent Fisher is claiming that he wasielé evidence or witnesses in violation of IDOC
policy, this would not provide a basar granting federal habeas religstelle 502 U.S. at 67-68.

Accordingly, his claim is denied.
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Fisher next claims that there was insuffitievidence to support the hearing officer’s guilty
finding, specifically, that the heaug officer failed to establish figuilt “by a preponderance of the
evidence.” [ECF No. 1 at 9.] However, ttedevant standard is whether thergasneevidence to
support the finding of guilSee Hil| 472 U.S. at 457. This is not ghistandard, and in determining
the sufficiency of the evidence, “courts are remjuired to conduct an examination of the entire
record, independently assess witness credibilitywedgh the evidence, but only determine whether
the prison disciplinary board’s decision to revoke good time credits has some factual basis.”
McPherson v. McBridel88 F.3d 784, 786 (7th Cir. 1999). “[T]he relevant question is whether there
is any evidence in the record that could supfa conclusion reached by the disciplinary board.”
Hill, 472 U.S. at 455-56. The courtiverturn a guilty finding based on insufficient evidence only
if “no reasonable adjudicator could have found fithisoner] guilty of the offense on the basis of
the evidence presenteddenderson v. United States Parole Comm3F.3d 1073, 1077 (7th Cir.
1994).

In this case, there is more than sufficient evidence to support the hearing officer’s
determination, including the conduct report, the essistatements from the officers, and the photos
of the injury to Thompson’s heaBeeMoffat v. Broyles288 F.3d 978, 981 (7th Cir. 2002) (witness
statements constituted some eviden@ePherson188 F.3d at 786 (7th Cir. 1999) (conduct report
provided some evidence to support disciplinary dateation). To the extent Fisher is claiming he
should not have been found guilty because thesewdingerprint evidenc®NA testing, or other
direct evidence to show that he used thekidliering the fight, such evidence was unnecessary to
find him guilty. Hamilton, 976 F.2d at 345. Furthermore, it is not the province of this court to

reweigh the evidence or makedtsn determination of the fact¥lcPherson188 F.3d at 786. The

12



guestion is simply whether there is some evidence to support the hearing officer’'s determination,
and that standard is satisfied. Accordingly, this claim is denied.

Fisher also claims that the hearing officewstten statement was inadequate. [ECF No. 1
at 8.] The written statement requirement is “not onsy” and to satisfy due process “[t]he statement
need only illuminate the evidentiary basis and reasoning behind the dec&iamgys 485 F.3d
at 941. Here, the hearing officer stated thakarching her decision she considered staff reports,
witness statements, photos, and other evidenG#: [fn. 12-10 at 1.] She found him guilty, stating,
“Even though a weapon was not found on Fisher, the extent of injuries and amount of blood at the
scene makes me believe a weap@s involved. | believe the C/R tme true and accurate and
therefore find him guilty. Fisher did make me agvhe was injured in the altercation by showing
me 4 stitches he received on his scallal’] JAlthough this statement was not lengthy, it adequately
identified the evidence relied on and her reasoning, specifically, that there was sufficient
circumstantial evidence that Fisher hit Thompaah the brick. The written statement the hearing
officer provided satisfied due process, and therefore this claim is denied.

Finally, giving the petition liberal construction,sher also claims that he was denied an
impartial decision-maker. [ECF No. 1 at 5.]thee prison disciplinary context, adjudicators are
“entitled to a presumption of honesty and integrity,” and the constitutional standard for improper
bias is highPiggie, 342 F.3d at 666. Due process is violatedpfison official who is substantially
involved in the underlying incideratiso acts as a decision-makiek; Whitford 63 F.3d at 534.

Fisher does not allege that this occurred here, nor is there any indication from the record that the
hearing officer was involved in any way in tbhaderlying incident leading to the disciplinary

charge. Accordingly, this claim is denied.
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For these reasons, the petition [ECF No. 1] is DENIED.
SO ORDERED.

ENTERED: January 28, 2013

/s/ JON E. DEGUILIO

Judge
United States District Court
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