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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

JIM YOUNG, on behalf of himself )
and all others similarly situated, )

Plaintiffs,

V. Case No. 3:12-CV-364 JD CAN

)
)
)
)
)

FORTIS PLASTICS, LLC and )
MONOMOY CAPITAL PARTNERS L.P., )

)

Defendants. )

OPINION AND ORDER

This matter is before the Court on a MotfonClass Certificatiotiled by Plaintiff Jim
Young (“Mr. Young”). [DE 32, 33.] Defendafrtis Plastics, LLC (“Fortis”), opposes
certification of the Plaintif§ proposed class and subclag8E 42.] Mr. Young filed a reply in
support of his motion. [DE 48.] Also pendiisga Rule 12(b)(6) Miwon to Dismiss Mr.
Young’'s Amended Complaint filed by Monomoy. [DE 35, 36.] Mr. Young filed a
Memorandum in Opposition, [DE 39], and Monomoydile Reply in Further Support, [DE 40].
Mr. Young’s Motion for Class Certification addonomoy’s Motion to Dismiss were each filed
on January 25, 2013.

As an initial matter, the Court must det@mmin which order to rule on the two pending
motions. Rule 23 requires that “at an early pcattie time after a person sues or is sued as a
class representative, the court must determinartdgr whether to certify the action as a class
action.” Fed. R. Civ. P. 23(c)(@®). While a court sometimdsas the discretion to decide a

Rule 12(b)(6) motion before determinimdpether to certifya putative clasdyicReynolds v.

! Defendant Monomoy Capital Partners, L.P. (“Monomoy”), reserved the right to join Fortis in opghesigtion
for Class Certification if its pending Motion to Dismiss was denied. [DE 42 at 1 n.1.] dr@abons stated below,
the Court treats Fortis’'s opposition as if also joined by Monomoy.
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Merrill Lynch & Co., Inc, 694 F.3d 873, 879 n.4 (7th Cir. 2012), the Court here determines that
judicial economy is best served by first addnegshe question of clasertification and then
addressing Monomoy’s pending Motion to Dismi3$iat ordering is espealy appropriate in

this case, where Monomoy’s Motion to Dig®idoes not attack Mr. Young individually, but

relies on grounds generally applicableatbmembers of the putative class.

Accordingly, the Court here addresses Moung’s Motion for Class Certification. The
Court will follow this Opinion and Order shér with a decision on Monomoy’s Motion to
Dismiss.

l. FACTSAND PROCEDURAL BACKGROUND

This case arises out of the closuragflastic components manufacturing facility
previously located on South U Street in Fort Smith, Arkansas (the “Fort Smith Facility”). What
does not appear to be in dispig that Mr. Young worked #te Fort Smith Facility, along with
approximately 90 other individlga In late October 2011, thert Smith Facility ceased
operations. As a result, Mr. Young and the othepleyees at the Fort Smith Facility lost their
jobs.

What is in dispute in this case is (@hich company or companies constituted the
“employer” of Mr. Young and the other employeeshat Fort Smith Facility and (2) whether the
closing of the Fort Smith Facility violatedeWorker Adjustment and Retraining Notification
Act (“WARN Act”), 29 U.S.C. § 2101.

On June 29, 2012, Mr. Young filed a Class Acti@amplaint against Fortis, alleging that
Fortis had failed to provide sufficient notiaes required by the WARN Act before closing the
Fort Smith Facility. [DE 1.] Mr. Young sued tis behalf, and on the bdhaf “the class of

those similarly situated.” [DE 1 at 1.] iovember 9, 2012, Mr. Young filed a First Amended



Class Action Complaint in which he added Monomoy as a defendant and alleged that Fortis and
Monomoy served as the “single employer” of. Moung and the others working at the Fort
Smith Facility. [DE 22.] Mr. Young seeks, onhadf of himself and the class, wages and
benefits as allowed under the WARN Act,exthratory judgment th&tortis and Monomoy
wrongfully failed to pay wages and benefitdenest, and attorney fees. [DE 22 at 7-8.]

This Court has jurisdiction over Mr. Yoursg”VARN Act claim under 28 U.S.C. § 1331.

1. ANALYSIS

Rule 23 of the Federal Rules of Civil Prdaee governs the certifation of class actions
in federal court.Wal-Mart Stores, Inc. v. Duke$31 S. Ct. 2541, 2548 (2011). Rule 23(a)
ensures that the named plaintiffs are appropregieesentatives of the class whose claims they
wish to litigate. Id. at 2550. The Rule’s four requirements—numerosity, commonality,
typicality, and adequacy—effecaly limit the class claims to those fairly encompassed by the
named plaintiff's claims.d. (citations and internal quotatis omitted). If all of these
prerequisites are met, a court must also finddh&gast one of the subsiens of Rule 23(b) is
satisfied. In this case, Mr. Young seeksslaertification under Rei 23(b)(2) and Rule
23(b)(3). Rule 23(b)(2) appli@ghen “the party opposing the cldsss acted or refused to act on
grounds that apply generally to the clasghsd final injunctiverelief or corresponding
declaratory relief is appropriatespecting the class as a whbl&ule 23(b)(3) applies when
“the court finds that the questis of law or fact common toags members predominate over any
guestions affecting onlydividual members, and that a clasg8acis superior to other available
methods for fairly and efficiently adjudicatingeticontroversy.” “Failure to meet any of the
Rule’s requirements praaes class certification.Arreola v. Godinez546 F.3d 788, 794 (7th

Cir. 2008). The Plaintiff, as the party sewkclass certification, assumes the burden of



demonstrating that ceritfation is appropriatélrotter v. Klincar 748 F.2d 1177, 1184 (7th Cir.
1984);Dukes, 131 S. Ct. at 2551 (“A party seeking stacertification must affirmatively
demonstrate his compliance with the Rule—that ispbst be prepared fwove that there are in
fact sufficiently numerous parties, commquestions of law or fact, etc.”).

A district court has broad stiretion to determine whether certification of a class action
lawsuit is appropriateArreola, 546 F.3d at 794. The United ®&mtSupreme Court has made
clear, however, that the district court is tafpam a “rigorous analysis” to determine that the
prerequisites of Rule 23 are satisfied when a dtassbe certified because actual, not presumed,
conformance with Rule 23(a) remains indispensablgkes 131 S. Ct. at 2551-52 (citirigen.
Tel. Co. of Sw. v. Falcod57 U.S. 147, 160-61 (1982)). Freqte that “rigorous analysis”
will entail some overlap with the merits oktiplaintiff's underlying claim, and this cannot be
helped.1d. (noting that sometimédsisen v. Carlisle & Jacqueli®17 U.S. 156, 177 (1974) is
mistakenly cited for the proposition that the meoitshe claims for relief may not be considered
in adjudicating the motion for class certificatiamd clarifying that such proposition is “the
purest dictum and is caaticted by other cases”Y.he purpose of the “rigorous analysis” is not
to test the merits of the claim, howeveut to determine whether the claim meets the
requirements of Rule 23(apee Szabo v. Bridgeport Machs., /219 F.3d 672, 677 (7th Cir.
2001). “In conducting this analysis, the court shawddturn the class déication proceedings
into a dress rehearsal for the trial on the merikdessner v. Northshore Univ. Healthsy869
F.3d 802, 811 (7th Cir. 2012). However, “[i]f thenee material factual disputes, the court must
‘receive evidence . . . and resolve the disputesréefeciding whether to certify the classld.

(alteration in original) (citingszabg 249 F.3d at 676).



A. Nature of the Class Claim

Before the Court can conduckthigorous analysis of the Ru2&(a) factors, it must first
understand what the claim is because some types of claims are more susceptible to class
treatment than others. Therefore, the Colilitfinst determine the legal nature of Mr. Young’s
claim, before proceeding to determine wiegtthe Rule 23(a) requirements are met and
ultimately whether the proposed class should Ioefieel under Rule 23(b)(2or Rule 23(b)(3).

Mr. Young presents a claim on his own bghend on the behalf of those similarly
situated, for a violation of the WARN AcThe WARN Act requires that certain employers
provide sixty days-notice to workers before agigg in a mass layoff or plant closing, as those
terms are defined by the statute. 29 U.S.C.182¢8). If an employer fails to give notice as
required under the WARN Act, any aggrievedpdogee has the right to sue the employer for
back pay and benefits. 29 U.S.C. § 2104.

Mr. Young asserts his WARN Actaim against two distinct cporate entities, Fortis and
Monomoy. His claim against Fortis fairly straightforward. Fais does not appear to deny that
it employed Mr. Young or that Mr. Young is naniger employed by Fortis. Thus, it appears
Fortis’s liability under the WARN Act will come down to questions of whether it was required to
provide notice under the Act, whether it did sod & it failed to provide notice whether some
statutory defense excuses that lack of notice.

Mr. Young'’s more legally complex claim ss claim against Monomoy for a violation of
the WARN Act. While the Couiiat this point makes no determation of the relationship
between Mr. Young and Monomoy, based ondlegations of Mr. Young’s complaint it
appears that Monomoy was the solener of Fortis and did nalirectly hire or employ Mr.
Young. Based on regulations issued by the Biegnt of Labor (“DOL”), Mr. Young argues

that Fortis and Monomoy are suerrelated as to constitulés “single employer” under the



WARN Act. As will be more fully discussead the Court’s forthcoming ruling on Monomoy’s
Motion to Dismiss, the Court agrees with the partieat the proper test tee used to determine
whether Monomoy is to be held liable underWiARN Act is the multi-factor test promulgated
by the DOL.

The DOL regulations state, in part:

Under existing legal rules, independent contractors and subsidiaries which are

wholly or partially owned by a parentropany are treated as separate employers

or as part of the parent or contragticompany depending uptire degree of their

independence from the parent. Soméheffactors to be considered in making

this determination are (i) common owsleip, (i) common directors and/or

officers, (iii) de facto exercise of ntrol, (iv) unity of personnel policies

emanating from a common source, &ndthe dependency of operations.
20 C.F.R. 8 639.3(2). These five factors hagen commonly applied in federal courts
throughout the country in determining any poteriability under the WARN Act to a company
closely affiliated with the @lintiff's direct employer.Childress v. Darby Lumber, In(357 F.3d
1000, 1005—07 (9th Cir. 2004) (affirmimigstrict court’s applicatiolof DOL factors in granting
summary judgment on issue‘single employer” statusPearson v. Component Tech. Corp.
247 F.3d 471, 491 (3d Cir. 2001) (affimg district court’s grant of summary judgment against
lender liability through applettion of DOL factors)in re Great Atl. & Pac. Tea Cp467 B.R.
44,54 (S.D.N.Y. 2012) (collecting ®as applying DOL factors to determine affiliated corporate
liability); Blair v. Infineon Technologies AG20 F. Supp. 2d 462, 473-74 (D. Del. 2010)
(applying DOL factors in denying motion to dismiss claim that employer and affiliated
corporation constituted “single employerAusten v. Catterton Partners V, LF09 F. Supp. 2d
168, 173—-78 (D. Conn. 2010) (samégt v. Greenmarine Holding, LL.G18 F. Supp. 2d 136,
141-45 (S.D.N.Y. 2004) (same). The numeratedfaare not elementsat need each be

proved, but rather are componentsadialancing test that the Coweighs to determine whether



Monomoy should be held liable for any failuoeprovide notice unaehe WARN Act. Vogt,
318 F. Supp. 2d at 142.

Once it is determined who employed Miouihg and the other employees at the Fort
Smith Facility, the fired employees must alstablsh that the employer is covered by the
WARN Act by having the requisiteumber of employees, 29 U.S&2101(a)(1), that a plant
closing or mass layoff occurred, 8 2101(a)(2)—-&8) that the required notice was not provided
to the employees, § 2102(a). The WARN Act cadies that class treatment may be appropriate
in this type of litigation, providing that a persoray sue “for other persons similarly situated.”
§ 2104(a)(5).
B. Class Certification

Rule 23(a) sets four requirements: nurséyp commonality, typicély, and adequacy of
representation. “A party seielg class certification must affirmatively demonstrate his
compliance with the Rule—that is, he must be preghéo prove that thee in fact sufficiently
numerous parties, common questions of law or fact, @cKes, 131 S. Ct. at 2551. Further, as
discussed above, the Court ipErform a “rigorous analysis” etermine that the prerequisites
of Rule 23 are satisfied when a class is tadréified because actual, not presumed, conformance
with Rule 23(a) remains indispensabld. at 2551-52 (citingsen. Tel. Co. of Sw. v. Falcon
457 U.S. 147, 160-61 (1982)). Fregtierthat “rigorous analysis” Mlientail some overlap with
the merits of the plaintiff’'s underlyingaim, and this cannot be helped. A district court has
broad discretion to determine whether certtfma of a class action \esuit is appropriate.
Arreola, 546 F.3d at 794.

Here, Mr. Young seeks to certify thdléaving class (the “Proposed Class”):

All persons who worked at or reporteldefendants’ Fort Smith, Arkansas

facility and were termiated without cause on about October 31, 2011, within
30 days of October 31, 2011, or in aimation of, or as the foreseeable



consequence of, the plant closing wetkby defendants on or about October 31,

2011, and who are affected employees within the meaning of 29 U.S.C. §

2101(a)(5), and who have not filed a timedquest to opt-out of the class.
[DE 33 at 1-2.] In order for the Court to tigrthe Proposed Class, Mr. Young must establish
that each of the four Rule 23(a) elements h@snbmet and that at leame of the Rule 23(b)
elements has been satisfied. Accordingly, the Court now turns to examine the Proposed Class
under the 23(a) elements.

1. Rule 23(a)(1): Numerosity

The first requirement under Rule 23(a) is ttet purported class Bso numerous that
joinder of all members is impracticable.” Fed.Qv. P. 23(a)(1). To be impracticable, joinder
need not be impossible, but instead ninesshown to be inconvenient and difficuee
Robidoux v. Celan87 F.2d 931, 935 (2d Cir. 1998pmez v. lllinois State Bd. of £d17
F.R.D. 394, 398-99 (N.D. lll. 1987)When determining if joinder of all class members is
impracticable, courts often considmany factors, including: ¢hclass size; judicial economy
arising from the avoidance of a multiplicity of actions; the ease of identification of members of
the proposed class; the geographspdrsion of class members; theesof each plaintiff's claim;
the financial resources of the class members; thigyatf claimants to institute individual suits;
any requests for prospective injaine relief which would involvduture class members; and any
other factors relevant to the ptigability of joining all the clas members. Alba Conte & Herbert
Newberg Newberg on Class Actiorgs3:6 (2002 & Supp. 20113ge also Gome117 F.R.D. at
399 (listing some similar factors). “Mere spetiga’ and “conclusory kegations” of the class
size will not support a finding th@ginder is impractical Arreola, 546 F.3d at 79Marcial v.
Coronet Ins. Cq.880 F.2d 954, 957 (7th Cir. 1989). A cobonust rely on simple common sense

when determining whether a clasgesmeets the numerosity requiremé&sge Flood v.



Dominguez270 F.R.D. 413, 417 (N.D. Ind. 201@jting Redmon v. Uncle Julio’s of Ill., Inc.,
249 F.R.D. 290, 294 (N.D. Ill. 2008)).

With respect to the Proposed Class, Moung asserts in his Amended Complaint that
although the exact number of individuals workinghet Fort Smith Facility at the time of its
closure is not certain, there meeapproximately 91 people worlg at the plant at the time it
closed. [DE 22 at | 11, 15.] To support "iisgation in his classertification motion, Mr.
Young cited Fortis’s answer to Mr. Young’s origi@mplaint, in which Fortis admitted that
approximately 91 people worked at the Fort Srhiglgility in late October 2011. [DE 33 at 3,
citing DE 9 at 1 6.] In its response, Fodigued that Mr. Young did not provide sufficient
detail regarding the size of tiReoposed Class. [DE 42 at 5.]

Though the parties argue owehether Fortis’s original answer, which has been
superseded by Fortis’s answemr. Young’s amended complaihtonstitutes an admission
worthy of invoking judicial estoppethe Court need not considirat issue for the purpose of
deciding class certification. This because Mr. Young offered additional evidence which
provides sufficient information regarding the soféhe Proposed Class to satisfy his level of
proof with respect to numerosity. Mr. Young prbe$ an affidavit which ates that there were
approximately 91 people employed at the Fort Siaétility. [DE 48-2 at 1.] Additionally, Mr.
Young provides and attaches aseahibit to his reply a contempemy news article regarding the
closure of several Fortis plants, including Beet Smith Facility. [DE 48 at 3.] The article
states “The company’s financial woes came thtlig mid-October, when the company filed a
notice with the city of Fort Smith warning thiatvould terminate 93 eptoyees there[.]” [DE
48-1 at 3.] While this newspaper article may In@admissible at trial, the Court can rely on the

article at this stage of the proceedinggs Re Front Loading Washg Mach. Class Action Litig.

2 Fortis's answer to Mr. Ying's amended complaint denies the allegations regarding the number of individuals
employed by “Defendants” as opposed to Fortis specifically. [DE 34 at { 11.]



Civil No. 08-51, 2013 WL 3466821, at *10 (D.NJiuly 10, 2013) (“The Federal Rules of
Evidence are not stringently digal during class certification armburts may consider evidence
that might later be ruled inadmissible at trial’Additionally, the article references a notice filed
by Fortis with the city of Fort Smith vidh, once offered by Mr. Young, would likely be
admissible at trial to establish the number ofvidiials fired from the Fort Smith Facility. [DE
48-1 at 3.]

This evidence from Mr. Young’s affidawaind the contemporary news account, which
states the number of individuals fired and p®tatwards additional avable evidence of the
number of affected employeés sufficient to convince the Coutiat numerosity exists as to the
Proposed ClassThenumber of potential class membersyeedl as the judicial inefficiency of
attempting to try a case with so many individplalintiffs, convinces th€ourt that the class is
S0 numerous as to make joinder impracticable.

2. Rule 23(a)(2): Commonality

The second requirement under R28€a) is that thelaintiff must showthat “there are
guestions of law or fatcommon to the class.” Fed. R. CR..23(a)(2). Claims of individual
class members may be common if they ariseafa “common nucleus of operative fact,” which
is usually satisfied where the defendant engagsthndardized conduct towards members of the
proposed classKeele v. Wexlerl49 F.3d 589, 594 (7th Cir. 1998Flass certification cannot
be defeated simply because there are dantaal variances among the proposed members.
Rosario v. Livaditis963 F.2d 1013, 1017 (7th Cir. 1998¢e Dukesl31 S. Ct. at 2556 (“We
consider dissimilarities not in order to datene (as Rule 23(b)(3) requires) whether common
guestiongredominatebut in order to determine (as lR23(a)(2) requires) whether thaese

‘[e]ven a single [common] quisn.” (emphasis in original)).

10



With respect to the Proposed Class, Mr. Young argues that virtually all of the issues
related to WARN Act liability are common the class, including questions regarding who
employed the class members (Fortis alone or Fortis and Monomoy), whether the closing of the
Fort Smith Facility consisted of a mass layaffplant closing, and whether notice was provided
to the former employees at the Fort Smithiligic [DE 33 at 4-5.] In its response, Fortis
combines its discussions of commonality and tygicaito one combined discussion. [DE 42 at
6—8.] The Court considers this portion of #s3s response to addse typicality and those
considerations will be discussed below.

The Court agrees with Mr. Young that thare questions of law and fact common to the
Proposed Class. The very nature of WARN Aggéition indicates the preace of a single large
employment event that affea@shumber of individual employee3he question of whether that
event implicates the protections of the WARME and whether proper notice was given are
common to the Proposed Class. Additionally,gbestion of the relationship between Fortis and
Monomoy, which is central to Mr. Young’s Améded Complaint, is common to the Proposed
Class. Accordingly, the requiremteof commonality is establistevith respect to the Proposed
Class.

3. Rule 23(a)(3): Typicality

The third requirements under R@8(a) is that the pintiff must show tht “the claims or
defenses of the representative jgaraire typical of the claims or defenses of the class.” Fed. R.
Civ. P. 23(a)(3).A claim is typical if it “arises from th same event or practice or course of
conduct that gives rise to theaghs of other class members and . . . are based on the same legal
theory.” Rosariq 963 F.2d at 1018. Even though sometdial variations may not defeat

typicality, the requirement is meant to ensuid the named representative’s claims have the

11



same essential characteristics as the claims of the class aOahgga v. Coca-Cola Gal72
F.3d 506, 514 (7th Cir. 2006).

With respect to the Proposed Class, ¥ung argues that he was injured in the same
manner as the other members of the Proposed @Giabsit he did notaceive the required notice
under the WARN Act, or the back pay or bendiigswas due under that statute. [DE 33 at 6.]
To support his reply brief, Mr. Young also fllan affidavit in which he believes “the
circumstances of [his] termination are the sa®¢hose of the other former employees [at the
Fort Smith Facility].” [DE 48-2 at 2.]

In its response, Fortis agremt Mr. Young “alleges a shed grievance between himself
and the potential class members (that they alledestytheir jobs on the same day as a result of
the closing of the same facility).” [DE 42 at 6.] Fortis argues, however, that unique defenses can
bear on the typicality of class claimkl. Fortis further states tftis has not yet completed
discovery regarding whether sughique defenses existld.

It is true that a defense unique to thened plaintiff which will be a major focus of the
litigation bears on the typicalityf the named plaintiff Koos v. First Nat'| Bank of Peorja96
F.2d 1162, 1164 (7th Cir. 1974). However, Fortis has identified no such unique defense and the
Court cannot at this time identify any defetisat would apply specifically to Mr. Young while
not applying to the other members of the Prop@3eds. The defenses available to an employer
in WARN Act litigation focus on the actions of teenployer, rather than those of the employees.
See 29 U.S.C. § 2102(b)(1) (defense if emplayas actively seeking capital to avoid or
postpone the shutdown), § 2102(b)(2) (defengéaifit closing or mass layoff was caused by
unforeseeable business circumstances).

Accordingly, it appears that Mr. Young'’s clairae typical of the Proposed Class, in that

each of those claims arises from the decisiaridse the Fort Smith Facility and is based on the

12



same legal theory of a violatiai the WARN Act. Therefordypicality is established with
respect to the Proposed Class.

4. Rule 23(a)(4): Adequacy of Representation

The final requirement of Rule 23(a) is thtite representative pées will fairly and

adequately protect the interests of thesglaFed. R. Civ. P. 23(a)(4). Adequacy of
representation is composed of two parts: “theqacy of the named plaintiff's counsel, and the
adequacy of representation provdde protecting the different, sede, and distinct interest” of
the class member®etired Chicago Police Ass’n v. City of Chi.F.3d 584, 598 (7th Cir.
1993). “A class is not fairlyred adequately represented ifsdanembers have antagonistic or
conflicting claims.” Rosarig 963 F.2d at 1018. Also, counsel tbe named plaintiffs must be
experienced and qualified and generalyable to conduct the litigatiolsee Eggleston v. Chi.
Journeymen Plumbers’ Local Union No. 1887 F.2d 890, 896 (7th Cir. 1981).

With respect to the adequackyMr. Young personally, Fortis objects that Mr. Young has
not made a sufficient showing of his adequany states that Fortigas propounded discovery
requests attempting to help establish theengadcy of Mr. Young. [DE 42 at 8-9.] With
respect to the discovergquests, which were attached as exhtbitdlr. Young’s reply [DE 48-1
at 5-14], the information related to Mro¥ng specifically seems to be the type of
documentation which would have already beeRortis’s possession. Additionally, Mr. Young
filed an affidavit accompanying his reply brighich states that the circumstances surrounding
his termination were the same as the other mesriifehe Proposed Class, and that he is “eager
and willing to prosecute thiction.” [DE 48-2 at 2.]

Based on this evidence, the Court findst tkr. Young is adequate to represent the
interests of the Proposed Clagdie claims of Mr. Young are éhtical to those of the other

members of the Proposed Class and there &vitence of any unique defense or circumstance

13



that would cause conflict between Mr. Young #mel other members of the Proposed Class. To
the extent that Fortis argues that sdatare discovery wildemonstrate Mr. Young’s

inadequacy to represent the Proposed Clas§dhé retains jurisdiction to decertify or modify
the class as appropriatéed. R. Civ. P. 23(c)(1)(CRButler v. Sears, Roebuck & Cdlos. 11-
8029, 12-8030, 2013 WL 4478200, at *1 (7th Cir. A28, 2013) (“rulings on certification in
class action suits are tentativedacan be revisited by the distroxturt as changed circumstances
require”);Johnson v. Meriter HealtBervs. Emp. Ret. Plaid02 F.3d 364, 370 (7th Cir. 2012)
(district court correct to rule that classuld be decertified if circumstances change).

With respect to the adequacy of class counsel, Fortis doeppear to directly challenge
the qualifications of Harwood Feffer or Andens Agostino & Keller, tbugh Fortis’s discovery
requests do seek information about the firm&ractions with Mr. Young. [DE 48-1 at 5-14.]

In support of the adequacy of class counsel,Ydung submitted declarations from each of the
two firms, outlining their qualifications and credentials. [DE 32-1, 32-2, 32-3.] Notably, both
firms have been appointed as counsel in comiftigation within this dstrict. The Court is
satisfied that both firms will be adequateapresent the interests of the Proposed Class.

Based on the information above, adequaagpfesentation has been established with
respect to the Proposed Class.

5. Summary of the Rule 23(a) Factors

In order to certify a class, a proposed class mestt each of the four Rule 23(a) factors.
As discussed above, the Court finds that the &&eg Class does meet each of the Rule 23(a)
factors. Accordingly, the Court will determibelow whether the Proposed Class meets any of

the Rule 23(b) factors, only one of whichrégjuired for certification. Mr. Young moves that the

14



Proposed Class be certified under both Rule 23(b)(2) and Rule 23(b)(3), each of which is
discussed below.

6. Rule 23(b)(2): Common Grounds fojunctive and Declaratory Relief

Mr. Young requests that his prayler declaratory relief beertified under Rule 23(b)(2).
Rule 23(b)(2) covers cases where “the partyospp the class has adter refused to act on
grounds that apply generally to the classhsd final injunctiverelief or corresponding
declaratory relief is appropriatespgecting the class as a wholé&ée Lemon v. Int’'l Union of
Operating Eng’rs, Local No. 139, AFL-CJ@16 F.3d 577, 580-81 (7th Cir. 2000) (noting that
Rule 23(b)(2) certification does not ensure persapéte or an opportunitio opt out even if
some or all of the plaintiffs pray for monetatgmages). Where a class seeks monetary relief,
certification under Rule 23(b)(2 impermissible unless “theqaested monetary damages are
‘incidental’ to requested injutige or declaratory relief.’Lemon 216 F.3d at 581. Otherwise,
the failure to provide notice artide ability to opt-out violatethe due-process rights of the non-
named class memberBukes 131 S. Ct. at 2559.

In this case, though Mr. Youngquests declaratory relief, the purpose of that declaratory
relief is only to ensure the obtainment of widual money damages allegedly due him and the
other members of the Proposed Class unde"MABRN Act. The Supreme Court has clearly
ruled that claims predominantly requesting undiial monetary awards do not belong in Rule
23(b)(2). Dukes 131 S. Ct. at 2557—-60. Though Fortis nlad respond to the geest to certify
the request for declaratory relief under Rule 2@hhe Court finds that the Proposed Class’s

claims are not suitable for certiition under Rule 23(b)(2).
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7. Rule 23(b)(3): Predominance of @mon Questions and Superiority of Class
Determination

Mr. Young also requests that the Proposeas€be certified under Ru23(b)(3). Rule
23(b)(3) allows for certification ithe Court finds “that the questis of law or fact common to
class members predominate over any questiffesteng only individual members, and that a
class action is superitow other available methods for figiand efficiently adjudicating the
controversy.” The predominance requiremersatsfied when “common questions represent a
significant aspect of [a] case and . . . can Belwed for all members of [a] class in a single
adjudication.” Messner 669 F.3d at 815 (alterations inginal) (citing Wight & Miller,

Federal Practice & Procedur8 1778 (3d ed. 2011)). The anady®%egins, of course, with the
elements of the underlying cause of actiotd’ (citing Erica P. John Fund, Inc. v. Halliburton
Co, 131 S. Ct. 2179, 2184 (2011)). Class certifarattan be appropriate, even if there are
individual damages for class members “if thare substantial common issues that outweigh the
single variable of damage amount#freola, 546 F.3d at 801.

In this case, many of the elements of Moung’s WARN Act claim are susceptible to
resolution on a class wide basis. Thaseies include: (1) whether Fortis and Monomoy
constitute a “single employer” of the employeg¢she Fort Smith Facility, (2) whether the
employer of the Proposed Class was subjectddARN Act, (3) whethethe closing of the
Fort Smith Facility constituted a mass layoff cagl closing, and (4) if required, whether Fortis
and/or Monomoy provided notice under the WARN Act of the closing of the Fort Smith Facility.
Each of these elements will affect the memloéthe Proposed Class equally, without need for
individualized proof. Such issues gathe heart of Mr. Young's WARN Act claim and

predominate over any individualized issues.
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Fortis argues that factual issues carrogde common legal questions and that it is
possible that there will be such individual fadtigaues in this casgDE 42 at 10-11.] As
examples, Fortis notes that Mr. Young hakethto put forward “any factual allegations
concerning Plaintiff's job funabin (or that of any class member for that matter), duties,
compensation, responsibilities, benefits, hoursd@erformance historse” [DE 42 at 11.]

The Court agrees with Mr. Young that these éssare not relevant to Mr. Young's WARN Act
claim. Even assuming for the sake of argument theyy ttave some probativalue, these issues
certainly will not predominate over the suit.

If Mr. Young succeeds on his WARN Act claithere may be a need to determine the
amount of individual damages suffered by membetbh@Proposed Class. This, however, is not
sufficient to defeat certificadn under Rule 23(b)(3). The WARN Act provides for readily
calculable back pay damages based on an eegloyrior rate of pay, which should readily be
discoverable from Fortis’s own files. 29 U.S82104. The cost of medical expenses incurred,
which would have otherwise been covengduld require a more indidualized treatment, but
the Court does not believe thesie is great enoughdeter certification under Rule 23(b)(3).

The Court also agrees with M¥oung that a singlelass action is superior in this case to
a number of individual actions. In deternmigiwhether a class actigmsuperior, Rule 23
includes, as pertinent issues:

(A) the class members’ interests in indivilpy@ontrolling the proscution or defense of

separate actions; (B) the extent and nad@ii@ny litigation corerning the controversy

already begun by or against class memié&sthe desirability or undesirability of
concentrating the litigation of the claims in the particular forum; and (D) the likely
difficulties in managing a class action.

Fed. R. Civ. P. 23(b)(3)(A)—(D). Here, severattugse considerations work in favor of the

superiority of this case asctass action. The individual mems of the Proposed Class likely
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have little interest in ingidually prosecuting WARN Act clais, due to the expense required
and minimal individual recoveryit is desirable to consolidatedltlaims against Fortis in this
district, where Fortis had its base of openasi and where many docunteand witnesses are
likely to be located. Finally, class treatmeninisre efficient as multiple individual actions
would increase expense to the litigants, esdly if multiple actions required multiple,
concurrent tracts of discovery.

Accordingly, the Court finds that thedprosed Class meets the requirements of Rule
23(b)(3).

8. ClassDefinition

Though the Court is satisfiedahthe Proposed Class meets each of the elements of Rule
23(a) and is suitable for certfition under Rule 23(b)(3), tl&ourt is concerned that the
definition of the Proposed Class, as propdseir. Young, is not sufficiently definite. Mr.
Young proposes the definition as follows:

All persons who worked at or reporteddefendants’ Fort Smith, Arkansas

facility and were termiated without cause on about October 31, 2011, within

30 days of October 31, 2011, or in aipation of, or as the foreseeable

consequence of, the plant closing ostdeby defendants on or about October 31,

2011, and who are affected employees within the meaning of 29 U.S.C. §

2101(a)(5), and who have not filed a timetquest to opt-out of the class.
[DE 33 at 1-2.]

The Court notes that to determine who wesdfi‘in anticipation of, or as the foreseeable
consequence of, the plant closing” would regumsight into the mind of whoever made the
decision to fire the individual workers, be itrits and/or Monomoy. The Court believes the

better action is to identify the class of pedplevhom notice would have been required under

the WARN Act, if applicable inhis case. That approach captutiee entire universe of those
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potentially harmed, while providg a presently identifiable clas§individuals to whom notice
should be served.

The time for determining who was due notices\sity days prior to the closing of the
Fort Smith Facility. Accordingly the Court wilkwrite the definition othe Proposed Class as:

Any and all persons who worked at or répdrto the facilityocated at 428 South

U Street, Fort Smith, Arkansas, on the daxty days prior to the closing of that

facility.
See Messne669 F.3d at 826 n.15 (“In circumstances such as these, involving minor
overbreadth problems that do not call into quegtenvalidity of the class as a whole, the better
course is not to deny class cietion entirely but to amend the class definition as needed to
correct for the overbreadth.”); 32B Am. Jur.Rederal Courts8 1600 (2013) (“As the basic
responsibility for determining thextent of class membership fallpon the trial judge, the judge
must try to keep the class feature of the liimawithin reasonably manageable proportions and
bounds and should have a range stdition in such connection indar to expedite the trial.
Thus, the court may construct a definition of the clas§.RHe Court incorporates by reference
the discussion of the Rule 23(a) and 23(b)decabove, finding that this definition meets each
of the Rule 23(a) factors anddsrtifiable under Rule 23(b)(3)t further provides a presently
identifiable class of individua potentiallyentitled to recoverynder Mr. Young’s WARN Act
claim.

0. Fortis’s Request for Abeyance

Finally, the Court addresses kst request that, if the Cauiinds all of the requirements
for class certification satisfiethat the Court afford Fortiste opportunity to complete class
discovery in order to challengecdua determination.” [DE 42 at 11.] The Court believes such a

request is in conflict with Rul23’s requirement that the Coudie on the class certification
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motion “at an early practicable time.” Fed. Rv@®. 23(c)(1)(A). Th&ourt believes there is
sufficient evidence at this time to certify theposed Class and does not require the need for
additional evidence through class discovery.

However, the Court continues to have the pote modify or decertify the class at any
time until final judgment. Fed. R. Civ. P. 23(c)(1)(8utler, 2013 WL 4478200, at *1;
Johnson702 F.3d at 370. Accordingly, if later discovesstablishes that one of the Rule 23(a)
requirements is no longer satisfied, or that RA#&)(3) certification is no longer proper, the
parties should alert the Court through a motion to fyaxti decertify the class.

10.  Conclusion and Class Certification

Because Mr. Young has demonstrated that eztibn is appropriatpursuant to Federal
Rules of Civil Procedure 23(ahd (b)(3), the Court ORDERS ththiis case be certified as a
class action. The Court certifies a class cosgatiof any and all persons who worked at or
reported to the facility located at 428 Soutlstoeet, Fort Smith, Arkansas, on the date sixty
days prior to the closing ofdlhfacility. The class may pursakaims for relief under the WARN
Act, 29 U.S.C. § 2101. The Court appoints Mr. Yoasgepresentative tfis class. Either
party may petition the Court for modification thie class definition ifubsequent evidence
suggests that the classdefined is inappropriate. Fed. R. Civ. P. 23(c)(1)(C).
C. Appointment Of Class Counsdl

Rule 23 requires that a cousrtifying a class also appoiciass counsel. Fed. R. Civ. P.
23(c)(1)(B), (g). Class counsel must fairly an@auately represent the interests of the class.
Fed. R. Civ. P. 23(a)(4). In appting class counsel, éhcourt must consider the following: “the
work counsel has done in identifying or inveatigg potential claims ithe action; counsel's

experience in handling class actions, other compligration, and the types of claims asserted in
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the action; counsel’s knowledge of the applledaw; and the resources that counsel will
commit to representing the class.” Fed. R. €iv23(g)(1)(A). The court may also consider
“any other matter pertinent to counsel’s abilityfdoly and adequately represent the interests of
the class.” Fed. R. Civ. P. 23(g)(1)(B).

As previously detailed, the Court findsatlihe attorneys at Harwood Feffer, LLP, and
Anderson, Agostino & Keller, P.C., will fairly and ayleately represent the iméssts of the class.
These attorneys have reviewed and investigateddtential claims in thisase, have experience
in handling class action litigatiohave knowledge of the law relei to the claim asserted, and
have the resources that are necessary to represent the class. Therefore, in compliance with Rule
23(g)(1), and as requested by Mr. Young, Harwbeffer, LLP, is appointed as class counsel
and Anderson, Agostino &eller, P.C., is appointed as liaison counsel.

[1l.  CONCLUSION

Because Mr. Young has demonstrated that ezatibn is appropriate pursuant to Fed. R.
Civ. P. 23(a) and (b)(3), the Co@RANTS in part andDENY S in part Mr. Young’s Motion
for Class Certification, [DE 32[DRDERS that this case be certified as a class action with the
class defined as stated in Section 11.B.8, ab&\RPOINTS Harwood Feffer LLP as class
counsel and Anderson, Agostino & Keller, P.C., as liaison counselPDaR&ECT S class
counsel to provide notice of thirtification to eacindividual member of the class who can be
identified through reasonable effort.

SOORDERED.

ENTERED: September 24, 2013

/s/ JON E. DEGUILIO
Judge
UnitedStateDistrict Court
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