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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA

JOHNK. HOLCOMB, )
)
Plaintiff, )
)
V. ) CAUSENO.: 3:12-CV-705-TLS
)
)

CAROLYN COLVIN,
Acting Commissioner of Social Security, )

)
Defendant. )
OPINION AND ORDER
The Plaintiff, John K. Holcomb, seeks reviefthe final decision of the Commissioner

of the Social Security Administration denying higplication for disabity benefits. The Court

has jurisdiction over this action pwant to 42 U.S.C. 8§ 405(g).

PROCEDURAL BACKGROUND

The Plaintiff applied for Disability Ingance Benefits on Oaber 14, 2009, originally
alleging a disability onset datd April 15, 2007, but later amendirngs claim to allege an onset
date of October 14, 2009. The claim wasidd initially on January 27, 2010, and upon
reconsideration on August 16, 2010. The PlIHittien requested, and was granted, an
administrative hearing. At the time of hisdring, on June 21, 2011, the Plaintiff was 49 years
old.

Administrative Law Judge (ALJ) Mario Sdvheard testimony from the Plaintiff; Lori
Lalone, the Plaintiff's girlfried; and Richard Fisher, a voaatal expert. Using the agency’s

standard sequential five-step analysis, 20 C.F.R. 88§ 404.1520 and 416.920, the ALJ issued a
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decision unfavorable to the Plaintiff. At stepe, the ALJ found that the Plaintiff had not
engaged in substantial gainful activity sincedber 14, 2009, the applitan date. At step two,
the ALJ determined that the Plaintiff's obgsitoronary artery disease, diabetes without
complication, obstructive sleeprea, asthma, moderate degzien, panic disorder without
agoraphobia, and left shoulder rotator cuff tendomise impairments that caused more than
minimal limitations in his abilityo perform basic work activities. As such, they were severe
impairments. The ALJ concluded that the Plé&fiistmedically determinable mental impairments
of hypertension and carpal tunsghdrome were not severe.

Step three requires the ALJ to “considex thedical severity of [the] impairment” to
determine whether the impairment “meets quads one of [the] listings in” appendix 1.20
C.F.R. 8§ 404.1520(a)(4)(iii). If elaimant’s impairment rise® this level, he earns a
presumption of disability “whout considering [his] age, education, and work experiehdeat
8 404.1520(d). But if the impairment falls short,An) must examine the claimant’s “residual
functional capacity”—the types diiings he can still do physitaldespite his limitations—to
determine whether he can perfothis “past relevant workjd. at § 404.1520(a)(4)(iv), or,
failing that, whether the claimant can “makeaatjustment to other work” given his “age,
education, and work experiencéed! at 8 404.1520(a)(4)(v). ThELJ determined that the
Plaintiff's impairment did not meet ogeal any of the listings appendix 1.

The ALJ described the Plaintiff's residuahttional capacity (RFQs lifting or carrying
20 pounds occasionally and 10 pounds frequently satidg/standing/walking 6 hours a day for
a combined total of 8 hours per day with norimalaks. The Plaintiffauld never climb ladders,

ropes, or scaffolds, but could occasionallgnb ramps and stairs, balance, stoop, kneel, crouch,



and crawl. The Plaintiff had no limits in reaciwith his right dominant extremity, but could
only occasionally fully extend his left nondominaxtremity forward and to the sides. The
Plaintiff could never extend hisfteextremity for overhead reaching, but could frequently engage
in gross manipulation with both his right and lettremities. He could occasionally engage in
fine manipulation with his left nondominant extnity, and could frequelgtengage in fine
manipulation with his right extremity. The Plafhhad to avoid even moderate exposure to
extreme cold and fumes, odors, dusts, asgglaand to dangerous moving machinery and
unprotected heights. The ALJ detémed that he must be able to work at a flexible pace, was
limited to simple, routine, and repetitive tas&sd was unable to perform work directing others,
abstract thought, and planning.€elBlaintiff was limited to supedal and no direct interaction
with the public and only occasional interactiothacoworkers, but with no tandem tasks. The
ALJ determined that, consideritige Plaintiff’'s age, educatiomork experience, and RFC, he
could perform the requirements of light, unskilledgupations, such as marker, routing clerk,
and mail clerk, thus defeating hisdbility claim at step five.

On September 11, 2012, the Appeals CoundihefOffice of Disability Adjudication and
Review denied the Plaintiff's geiest for review, making the Alsldecision the final decision of
the CommissionefGetch v. Astrue, 539 F.3d 473, 480 (7th Cir. 2008kgst v. Barnhart, 397
F.3d 468, 470 (7th Cir. 2005).

On November 7, 2012, 2013, the Plaintiff filecdComplaint in this Court seeking review

of the Commissioner’s decision. &lmatter has been fully briefed.



STANDARD OF REVIEW

In an appeal from the denial of social s@guvenefits, the court is not free to replace the
ALJ’s appraisal of the meckl evidence with its owTerry v. Astrue, 580 F.3d 471, 475 (7th
Cir. 2009) (stating that the court may not reweighdkidence or substituis judgment for that
of the ALJ). Instead, the court reviews the Ad decision for substantial evidence, 42 U.S.C. §
405(g), meaning that the court ensures that#uwsion rests on “such relevant evidence as a
reasonable mind might accept as adequate to support a concl&sobartison v. Perales, 402
U.S. 389, 401 (1971). When an ALJ recommends tthe agency deny benefits, it must first
“build an accurate and logical bridem the evidence to the conclusioglifford v. Apfel, 227
F.3d 863, 872 (7th Cir. 2000). “In other wordsyash any well-reasoned decision, the ALJ must
rest its denial of benefits @dequate evidence contained ia thcord and must explain why
contrary evidence does not persuadierger v. Astrue, 516 F.3d 539, 544 (7th Cir. 2008).
Where conflicting evidence would allow reasonabladsito differ as to whether the claimant is
disabled, it is the ALJ’s responsiltyl to resolve hose conflictsElder v. Astrue, 529 F.3d 408,
(7th Cir. 2008). Conclusions of law are not eatitto such deference, however, so where the
ALJ commits an error of law, the court musteese the decision regardless of the volume of

evidence supporting the factual findin§shmidt v. Astrue, 496 F.3d 833, 841 (7th Cir. 2007).

ANALYSIS
The Plaintiff claims he is disabled and canwotk due to post traumatic arthritis of the
left shoulder, knee with replacement, sleep apvidadaytime sleepiness, depression with panic

disorder and agoraphobia, diabetes mellitus péttipheral neuropathy, coronary artery disease,



and obesity.

The Plaintiff’'s argument to this Court isatithe ALJ impermissibly substituted his own
medical opinion when he considered the Plaintiff's sleep apnea and determined that the Plaintiff
was noncompliant with his use of the ContinuBusitive Airway Pressure (CPAP) machine.

The Plaintiff also argues that the ALJ committedersible error by failing to analyze the effects
of his obesity combined with his sleep apned eoronary artery disease, and that the ALJ

improperly discounted the opinion ofetilaintiff's treating physician.

A. Residual Functional Capacity

In assessing the Plaintiff's RFC, an ALJ is to evaluate the “objective medical evidence
and other evidence” to determine whether dassistent with the Plaintiff's subjective
statements regarding his impairment. 20 C.B.B04.1529(a), (d)(3). In general, the claimant is
responsible for providing the lence that the ALJ uses to determine the RFC. 20 C.F.R. §
404.1545(a)(3). Evidence offered must be “compdete detailed enough to allow” the ALJ to
make a determination of diséty, including the RFC to do workelated physical activities. 20
C.F.R. 8404.1513(e). Although the ALJ need rdutrass every piece evidence, the ALJ
cannot limit his discussion to only that evidence that supports his ultimate concdHsicon v.
Shalala, 19 F.3d 329, 333 (7th Cir. 1994). But an ALJstonly “minimally articulate his or her
justification for rejectig or accepting specific evidence of a disabilifgi¢e v. Barnhart, 384
F.3d 363, 371 (7th Cir. 2004).

The Plaintiff argues that the ALJ edrby determining that the Plaintiff was

noncompliant in his use of the CPAP machine tinat, as a result, there is not sufficient



evidence in the record to support a findingtthoncompliance with prescribed treatment
undermined the Plaintiff's claims of delkalting pain and symptoms. Thus, the Plainiff
challenges the adequacy of the ALJ’s credibilggessment. Related to this, the Plaintiff submits
that the ALJ did not properly wgh the opinions of his treatinghysician, Dr. Katherine Lisoni.

The Court will address this argument first.

1. Medical Opinions

If a treating physician’s opion on “the nature and sewtg of an individual’s
impairment(s) is well-supported by medicallycaptable clinical and laboratory diagnostic
techniques and is not inconsistent with tHeeotsubstantial evidence in the case record, the
[ALJ] must give it controlling weigt.” SSR 96—8p; 20 C.F.R. § 404.1527(c)@)ddy v.
Astrue, 705 F.3d 631, 636 (7th Cir. 2013). The regulatiommvide that more weight is generally
given to the opinion of treatingpgrces who have (1) examined a claimant, (2) treated a claimant
frequently and for an extended period of tirf®,specialized in treating the claimant’s
condition, (4) performed approptéadiagnostic tests on the etant, and (5) offered opinions
that are consistent with objective medicaldewnce and the record as a whole. 20 C.F.R. §
404.1527(c)(2)(i), (ii). If the ALJ does not gieetreating source’s opinion controlling weight,
the ALJ must consider various factors teedmine the weight to assign the opinion. These
include the length, nature, and extent of thentdait’s relationship witlthe treating physician;
whether the opinion is supported t®fevant evidence; the opinioréensistency with the record
as a whole; and whether the physician iseciist. 20 C.F.R. § 404.1527(c). An ALJ, thus,

may discount a treating physician’s medical opiniahif internally inconsistent or inconsistent



with other evidence in the recod.ifford v. Apfel, 227 F.3d 863, 871 (7th Cir. 2000). An ALJ
may also discount a treating physrcgopinion if it reveals bias due sympathy for the patient.
See Dixon v. Massanari, 270 F.3d 1171, 1177 (7th Cir. 200The ALJ must give “good
reasons” to support the weight he ultimat$gigns to the treaty physician’s opinion. 20
C.F.R. § 404.1527(c).

The ALJ’s opinion noted the various opns before him for consideration, which
included: the State agency Physical Resitfugictional Capacity Assessment completed by
medical consultant J. Sands; several statentgntiating physician Dr. Lisoni; and the Third
Party Function Report and hearing testimoni @i Lalone, the Plaitiff's girlfriend.

The ALJ assigned little weight to tis¢ate Agency Physical Residual Functional
Capacity Assessment completed by medical consulteé®dnds, placing tHdaintiff at the full
range of medium exertional level work. The Abdind that the objective &lence of record and
testimony supported a more restricted RFC and that the Plaintiff was able to perform less than
the full range of work at the light exertional level.

The ALJ considered Dr. Lisoni’s opinionsgarding the Plaintiff’'s functional abilities
and limitations. In her April 20, 2010, letter, Dr. &rs indicated that the Rintiff was “unable to
work even at a sedentary job” due to aesion, daytime sleepiness, morbid obesity, and
peripheral neuropathy. (R. at 501.)eSiiso stated that his “ability to walk longer distances or
perform heavy lifting or more strenuous actiiys in the past bedimited by his coronary
artery disease and likely sordegree of deconditioning and restive lung disease due to his
obesity.” (d.) Dr. Lisoni opined that “the above conditis are what | consider to be actually

completely disabling in fte Plaintiff's] case.”Id.) In her June 8, 2011, letter, Dr. Lisoni



reiterated that the Plaintiff “is unable to work due to depression, daytime sleepiness, morbid
obesity, and peripheral neuropattarid that “strenuous activitiese limited due to coronary
artery disease and olitys’ (R. at 550.)

The ALJ assigned very little weight to thatetments made by Dr. Lisoni, finding that her
opinions were not supported by thigjective evidence of record. &pfically, the ALJ noted that
Dr. Lisoni “only provided blank stements of disability rather than indicating the [Plaintiff's]
functional abilities and limitations” and that Drsbini’'s statements opinirtgat the Plaintiff was
disabled was a determinatiorsegved to the Commissioner. @.21.) The ALJ took issue with
the fact that Dr. Lisoni indicated that the Pldfns unable to walk longr distances or perform
heavy lifting, but did not indicate valh distances the Plaintiff is alile walk or what weight he is
able to lift. (R. at 21.)

The Plaintiff argues that the AL'is required to give the apon of the treating physician
controlling weight if that opiion is well supported by medibaacceptable clinical and
laboratory diagnostic techniquasd if the medical opinion isot inconsistent with other
substantial evidence in the reddr(PIl. Br. at 9, ECF No. 13.) EhPlaintiff argues that the two
sleep studies performed by Dr. Englert, the ie&rdatheterization perfored by Dr. Ali, and the
psychiatric evaluation performédxy Dr. Pelletier confirm Dr. Lisors diagnosis of the Plaintiff
and demonstrate Dr. Lisoni’s statementscanesistent with the record. The Commissioner
argues that the ALJ properly discounted the igpitof Dr. Lisoni because it was conclusory
rather than indicating the Pidiff's functional abilities and fitations and was not supported by
the record as a whole.

The Plaintiff “is not entitledo benefits merely becausddhtreating physician said [he]



is disabled or unable to workiRogersv. Barnhart, 446 F. Supp. 2d 828, 853 (N.D. Ill. 2006)
(citing Dixon, 270 F.3d at 1177). Not only is the deteration of disability reserved to the
Commissioner, “once contrary, competent mddwadence contradictinthat of the treating
physician is introduced the ALJ no longer gives @igyto the treating physician’s opinions and
the treating physician’s evidence ‘is just one nfueee of evidence for the administrative law
judge to weigh.”Rogers, 446 F. Supp. 2d at 853 (quotiHgfslien v. Barnhart, 439 F.3d 375,

377 (7th Cir. 2006)). Here, the record containgctive evidence that isconsistent with the
conclusory assertions made by Dr. Lisoni, thllswing the ALJ to discount her opinion and
treat it as just one more piece of evidence to be weighed. For example, the State Agency Physical
Residual Functional Capacity Assenent opined that the Plafhcould perform at the full

range of medium exertional level work. Althoutie ALJ ultimately foud the Plaintiff's RFC

to be more restricted than the state agenapision in light of the hearing testimony and other
objective evidence of reod, this opinion, along ith other objective evidence of record, was
sufficient to enable the ALJ to deny controlliwgight to the opinion dDr. Lisoni and weigh it
with the rest of the record. Indeed, the faett tine ALJ ultimately determined the Plaintiff's
RFC to be somewhere between that suggestedebstale agency and the assertion of disability
made by Dr. Lisoni suggedisat the ALJ did just that.

The Plaintiff asserts that the Commissioisdrying to support the ALJ’s determination
by alleging that Dr. Lisoni offered a conclusaminion rather thamiicating the Plaintiff's
limitations. (Reply at 2—3.) However, the Pldiif'gi attempt to refute this contention, by arguing
that the treatment notes of Dr. Englert andAdrprove the contrary, isinpersuasive. To be

sure, the medical records from the Plaintiff'sitgiso Dr. Englert and Dr. Ali provide evidence



helpful to determining the Plaintiff's limitations and RFC. However, the RFC “is a determination
of the tasks a claimant can do despite her limitatidaslitsinn v. Astrue, 683 F. Supp. 2d 811,
820 (N.D. Ind. 2010) (citing SSR 82—62ge also Clifford v. Apfel, 227 F.3d 863, 872 n.7 (7th
Cir. 2000) (“Residual functionatapacity’” is that which a eimant can still do despite her
physical and mental limitations.” (citations omatje Dr. Lisoni provided conclusory opinions
that the Plaintiff was disabled and unablevtirk without specifying what the Plaintiff was
capable of doing in light of his limitations. The ALJ noted that “Dr. Lisoni indicated that the
claimant is unable to walk longer distanceperform heavy lifting, but she does not indicate
what distances the claimant is alewvalk or what weight he &ble to lift.” (R. at 21.) An ALJ
is not required to accept a doctor’s opinion fistbrief, conclusory, and inadequately supported
by clinical findings.”Thomasv. Barnhart, 278 F.3d 947, 957 (9th Cir. 2002¢e also Schaaf v.
Astrue, 602 F.3d 869, 875 (7th Cir. 2010) (finditigat the ALJ reasonably discounted the
treating physician’s opian where the treating physician “dmbt explain higpinion and his
treatment notes do not clarithe doctor’s reasoning”’Powersv. Apfel, 207 F.3d 431, 435 (7th
Cir. 2000) (noting that an ALJ may reject a tiwts opinion that is conclusory and unsupported
by evidence). Here, the ALJ wakearly troubled by the brieinal conclusory statements Dr.
Lisoni made that the Plaintiffas disabled without also pralng information regarding what
the Plaintiff might be able tdo despite his limitations.

The Court finds that substantial evidencestsxsupporting the AL§’decision to assign
very little weight to the opimin of Dr. Lisoni, the Rlintiff's treating phystian, when making his
RFC determination. Since the AsXetermination is grounded irethecord and he articulated

his analysis of the evidence to “at least a minimum leRaly’v. Bowen, 854 F.2d 998, 1002

10



(7th Cir. 1998), his determination will be upheld.

2. Credibility Determination

The Plaintiff challenges the ALJ’s credibility determination, arguingittantributed to
an incorrect RFC determination.

The ALJ’s credibility determinationgre entitled special deferenGansv.

Barnhart, 442 F.3d 536, 538 (7th Cir. 2006 {edibility determinations can

rarely be disturbed by a reviewing couaicking as it does the opportunity to

observe the claimant testifying.’$hramek v. Apfel, 226 F.3d 809, 811 (7th Cir.

2000), but the ALJ is still required tddild an accurate and logical bridge

between the evidence and the result . Shramek, 226 F.3d at 811 (internal

guotation marks omitted). “In analyzing an ALJ’s opinion for such fatal gaps or

contradictions, we give the opiniorcammonsensical reading rather than

nitpicking at it.”Id. (internal quotation marks omitted). Accordingly, we will

overturn the ALJ’s credibility determitians only if they are “patently wrong.”

Eichstadt v. Astrue, 534 F.3d 663, 668 (7th Cir. 2008).
Castilev. Astrue, 617 F.3d 923, 929 (7th Cir. 2010). The ALJ’s written opinion acknowledges
the Plaintiff's claims that his conditions caugéficulty lifting, sitting, walking, and problems
with both fine and gross manipulation.” (R. at)1&dditionally, the Plaintiff indicated that “he
experiences left shoulder paimguropathy in his bilateral argfainting, problems sleeping at
night, daytime sleepiness, cryisgells, and panic attacksl't() Despite the Plaintiff's
allegations of significant symptoms and functidimaitations, however, the ALJ determined that
the Plaintiff “has a history of noncomplianagth recommended medical treatment, including
medication, CPAP machinand physical and psychologidherapy.” (R. at 21.)

The ALJ followed a two-step process in considering the Plaintiff’'s symptoms. First, he

“determined whether there is an underlymgdically determinable physical or mental

impairment . . . that could reasonably be expa@td produce the [Plaintiff's] pain or other

11



symptoms.” (Tr. at 17.) Second, once an undegyhysical or mental impairment that could
reasonably be expected to produce the Plaintiff's pain or other symptoms has been shown, the
ALJ evaluated

the intensity, persistence, and limiting effects of the [Plaintiff's] symptoms to

determine the extent to which they iirthe [Plaintiff's] functioning. For this

purpose, whenever statements about ttensity, persistence, or functionally

limiting effects of pain or other syrtgms are not substantiated by objective

medical evidence, the [ALJ] must make a finding on the credibility of the

statements based on a consideratf the entire case record.”
(Id.) The ALJ found that the Plaintiff’'s medicaltleterminable impairments could reasonably be
expected to cause the alleged symptomsdetgrmined that the Plaintiff's statements
“concerning the intensity, persistence[,] and limitifigets of these symptoms are not credible
to the extent they are inconsistent with the [RFC] assessmiehtat (L8.) In particular, the ALJ
found that the Plaintiff had been “consigtgmon-compliant with recommended medical
treatment[,] that he engas in considerable activities of daliving,” and thata detailed review
of the objective medical evidence reveals “that[tPlaintiff] is not as limited as allegedIt()

According to the Plaintiff, “[t{ihe ALJ determined that [the Plaintiff] was not compliant in
the use of the C-PAP machine and that if hmgieed, his sleep apnea would not be limiting and
therefore it does not prevent him from workingd@irs per day 5 days per week.” (PI. Br. at 8,
ECF No. 13.) The Plaintiff argues that, in tivay, the ALJ was making a medical determination
without any medical opinion to support his fimsi. The Commissioner argues that “the ALJ did
not state that proper use of [jfaintiff's CPAP machine wodlmake it such that his sleep
apnea would not be limiting,” buather that the ALJ found thedtiff's sleep apnea a severe

impairment, albeit not disabling, and restrictied Plaintiff's RFC accordingly. The Court agrees

with the Commissioner. The ALJ did not find thaiRtiff fully credibleand, as seen below,

12



found that his noncompliance affected his credipiliut the ALJ did not sathat the Plaintiff's
sleep apnea would not be linmgj if he complied with the asof the CPAP machine.

To refute the ALJ’s finding that he was nongpliant with his treatment protocol, the
Plaintiff argues that the records of the doctel® examined him confirm that he suffered
significant symptoms from his sleep apnea. He asserts that the record does not show willful
noncompliance, but reveals the Plaintiff's attemptase the CPAP maicie despite mechanical
problems. The Commissioner arguleat there is substantialidence in the record of the
Plaintiff's noncompliance, and evidenceimiprovement of symptoms during times of
compliance, to support the ALJ’stdemination that the Plaintiff veanot fully credible and that
his functional limitations and symptoms were not as significant as alleged.

The Plaintiff underwent two sleep studies thist (April 2008)without the use of a
CPAP machine and the secqiuby 2008) with a CPAP. Bottihe Commissioner and the
Plaintiff agree that the first study showed sevd@eep disturbanck the second study, Dr.
Englert noted that “[m]ultiple interfaces were attempted including a full face mask and nasal
mask and nasal pillows.” (R. at 479.) The Pléimtbntends that theyigd many different CPAP
masks but were unable to get a good result. The Commissioner argues that while some of the
Plaintiff's sleep disturbance remained, the nagkdws resulted in significant improvement. Dr.
Englert stated that use of the CPAP masiulted in “significant improvement but not a
complete alleviation” of the Plaintiff's sleajisturbance and thatié apnea-hypopea index was
markedly improved to just abotke upper limits of normal.1d.)

The Commissioner argues that the recoresete with references to the Plaintiff's

noncompliance with the use of the CPAP maeland that the ALJ reasonably found that the

13



Plaintiff’'s serial noncompliance undermined bigims of debilitating pain and symptoms.
(Response at 6; ECF No. 14 (citing twelve insewhere doctors noted the Plaintiff was not
using CPAP).) The Plaintiff argues that he wamg the CPAP machine as instructed except
when there were problems with the machine. fféatment notes from one third of these visits
do indicate possible problemsdareasons for not using CPARe¢ R. at 244 (Plaintiff knocks
off CPAP because it bothers him); R. at 249, @@8 using CPAP because it “dries me out to
much” and did not receive humidity attachnme®. at 342 (CPAP broken).) However, the
majority of the treatment notes from these offregts simply indicate tht the Plaintiff was not
using CPAP and instructed him to do so. (R. at 238, 309, 310, 323, 324, 333, 337, 604.)

The Plaintiff further argues that Dr. Ali pined that he had daytime apnea events in
addition to his nighttime events despite the ush®iCPAP.” (PI. Br. a® (citing R. at 468).)
The Commissioner counters thait. Ali did not give thisopinion, but instead noted the
Plaintiff’'s complaints in the “History and Inchtion” section of his report before going on to
discuss the Plaintiff's noncompliaa. Dr. Ali’s report notes the &htiff's sleep apnea but makes
no reference to CPAP, and he does not give anapas to the Plaintiff's sleep apnea. (R. at
468.) Rather, the Plaintiff saw Dr. Ali regamdihis coronary artergisease and recent
catheterization. The ALJ's mentioning of thisiviin his opinion wa$o note Dr. Ali’s opinion
that the Plaintiff's “medical ampliance was severely suspect and that the [Plaintiff] admitted to
missing dosages [of medication].” (R. at 18, 468}tkar, Dr. Ali remarked that the Plaintiff's
friend indicated that the Plaintiff raly takes his medications on timéd.f

The ALJ noted that “[d]espite the [Plaiffi] allegation of significant symptoms and

functional limitations, he has a history of nompliance with recommended medical treatment,

14



including medication, CPAP maicie, and physical and psychologi therapy.” (R. at 21.) The
ALJ therefore determined that the Plaintiffswaot fully credible and that the “objective
evidence of records suggesiat these symptoms are teld to his noncompliance with
recommended medical treatment.” (R. at Th¢ ALJ remarked that the May 2008 sleep study
with use of a CPAP machine sheavsignificant improvement but nobmplete alleviation of the
Plaintiff's sleep apnea, and he also acknowledgetitktte Plaintiff has a &iory of not using his
CPAP machine because it bothers him and dries himldytlt(troubled the ALJ that as late as
June 2010, the Plaintiff was not using his CPA&thine. The Plaintiff alleged he was using the
machine more in July 2010, which suggestethéoALJ that he still was not using the CPAP
machine all the time as he had been directed. The ALJ’s credibility determination was based
on more than the Plaintiff's use of the AP machine, however. The ALJ noted multiple
instances where the Plaintiff was not takingrhedications as direaewas not following the
diabetic diet prescribed toetat his diabetes, was not reaaglhis blood sugar readings as
instructed, and was nottanding physical therapy and counsglsessions as directed. (R. at 18—
20.) The ALJ specifically noted that the Pldiintvas discharged from physical therapy for
noncompliance, and that physical therapy resamdicated that the Plaintiff had been doing
some snow plowing, suggesting that he was eryag@ork activity after his alleged onset day
and was not as limited afleged. (R. at 19.)

A claimant’s “subjective complaints need mat accepted insofar as they clash with
other, objective medical evidence in the recoAtriold v. Barnhart, 473 F.3d 816, 823 (7th Cir.
2007). Here, there is sufficient objee medical evidence in thecord for the ALJ to find that

the Plaintiff has a history of noncompliance wiitle prescribed treatment meant to alleviate his

15



symptoms. Furthermore, the record containedbje medical evidence that these treatments,
when utilized, provided relief. The ALJ foundatithe Plaintiff’'s sleep apnea was a severe
impairment but, “after careful consideration of #rgire record,” the ALJ determined that it was
not disabling.

As previously stated, the ALJ’s credibilitytdemination is entitled to special deference,
and should only be overturnadhere it is “patently wrong.Castile, 617 F.3d at 929. Here, a
“‘commonsensical readingf the ALJ’s opinion gives support the ALJ’s determination that
the Plaintiff was noncompliant with his treatmeraisg there is objectivevidence in the record
supporting the position that compliance witk firescribed treatmentvould have provided
some relief. Since the ALJ’s determination that BHaintiff is not fully credible is grounded in
the record and he articulated his analysithefevidence to “at least a minimum levédy v.
Bowen, 843 F.2d 998, 1002 (7th Cir.1988), his determination will be upheld since it is not

“patently wrong.”Powersv. Apfel, 207 F.3d 431, 435 (7th Cir. 2000).

B. Obesity

Social Security Ruling (SSR) 02-1p prdgs guidance on SSA policy concerning the
evaluation of obesity in disability claims. TR&intiff argues that the ALJ committed reversible
error by failing to analyze the effts of his obesity combined witlis sleep apnea and coronary
artery disease. The Commissioner argues tleaftld specifically considered obesity and also
considered the combined effect of obesiith the Plaintiff's other impairments.

To support his argument that the ALJ did natsider his obesity in combination with his

other impairments, the Plaintiff pus out that when the ALJ listed the statutes and SSRs he used

16



in consideration of the opinion evidence, foundobage 17 of the record, he did not specifically
include SSR 02-1p in the list. It is true thia¢ ALJ did not specifically mention SSR 02-1p in
his list, but that does not necesiyamean that he failed to properly consider obesity in making
his RFC determination. Reviewing the ALJ’s opinionts entirety revealthat, although he did
not specifically mention SSR 02-iphis list on page 17, he didwesider obesity as it relates to
other impairments in the record.

To begin with, the ALJ specifically foundahthe Plaintiff's obsity was a severe
impairment at step two of the analysis. (R. at Edrther, the ALJ stateithat “Pursuant to SSR
02-1p, . . . obesity was considered in relatio the musculoskeletal, respiratory, and
cardiovascular body systems listings as requireth&yRuling.” (R. at 15.) The ALJ also noted
that the Plaintiff sought treatment from Dr. &uns for morbid obesity, among other things. (R. at
18.) In making his RFC determination, the Alahsidered the opinion @r. Lisoni, who opined
that “[the Plaintiff] has difficulty walking due tois morbid obesity” and stated that obesity was
one of the conditions stfeonsider[ed] to be actually complétadisabling in his case.” (R. at
501.) Furthermore, the ALJ specifically noted Bli’s “concern was the [Plaintiff's] obesity
and obstructive sleep apnea” when being evalufatecoronary artery disease. (R. at 18.)
Finally, the ALJ stated that “[t]he [Plaintiff §xtreme and morbid obesity is noted consistently
throughout the record,” in which he gave “dateonsideration of th entire record” and
“considered all symptoms.” (R. at 17-18.) In ligii the forgoing, the Plaintiff's contention that
“[t]here is only one reference in the [ALJ’s] deoisiwith regard to [the Plaintiff's] obesity other
than to determine that his failure to lose weilght due to noncompliag” is clearly incorrect.

(Reply at 3.)
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The Plaintiff argues that “lte ALJ’s opinion that [the Plaintiff’'s] noncompliance with
weight loss is a reason to deny benefitsassupported by sutastial evidence.”lf.) The ALJ
did note that the Plaintiff recead recommendations to follow marestricted diets and exercise,
and this comment does appear in the sedfdhe ALJ’s opinion concerning the Plaintiff's
noncompliance and nonadherenceitescribed treatmentsSee R. at 18—-19.) Certainly, obesity
is a complex disease that igtresult of a combin@n of factors (e.g., geetic, environmental,
and behavioral) and an obese petsdalure to lose weight doast necessarily mean that he or
she was noncompliant with a dieting regimeee(SSR 02-1p.) However, here the ALJ’s
comments concerned that the Plaintiff “was natetlto be following the diabetic diet,” “was
still not taking his medicatioress directed,” “did not know wén to check blood sugar, even
though it was discussed at lengtlring previous visits,” and “as not recording blood sugar
readings in his log book as instted.” (R. at 18.) The paragraph in question concerned the
ALJ’s analysis of the Plaintiff's diabetes; rfos obesity. Within this context, the ALJ’s
comment concerns the Plaintiff's noncomptiarwith the dietary regimen, medication, and
blood sugar reading treatment prescribed raggrdis diabetes. Thus, this comment was less
concerned with weight loss in particular andre concerned with the Plaintiff's general
noncompliance with treatment, hexéh regard to diabetes, aptsewhere with regard to other

impairments. There is substahtaidence in the record to supptite ALJ's determination that

the Plaintiff was noncompliant with the prescrilismhtments for his various ailments. The Court

finds that the ALJ’s comment concerned nonchiamge with diabetes treatments, not weight
loss, and does not amount to reversible error.

The Commissioner argues that, evendf £LJ did not specifically consider the
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Plaintiff's obesity, any error would be harmle§he Commissioner claimsighcase is similar to
Sarbeck v. Barnhart, where the court found the ALJ’s faikuto explicitly reference the

plaintiff’'s obesity was harmless where the pldirdid not claim obesity as an impairment and
did not specify how his obesity further impaired ability to work. 390 F.3d 500, 504 (7th Cir.
2004). The Commissioner also ciféarchaska v. Barnhart, arguing that implicit consideration
through the review and discussiohdoctors’ reports is enough &void remand even if the ALJ
fails to explicitly consider the effects of oltgs454 F.3d 731 (7th Ci2006) (holding that the
ALJ’s failure to discuss obesity was harmlbssause he relied upon the opinions of physicians
who did discuss the plaintiff's weight). The Conssibner argues that the Plaintiff did not cite to
any supporting evidence in the record demonsgatiat his obesity in combination with other
impairments was disabling and that he, therefiaited to meet his burden. The Plaintiff argues
that he did claim obesity as an impairment, mal&kag beck inapplicable, and that the ALJ
disregarded the opinions of uisoni and Dr. Ali and did ntorely on their opinions, making
Porchaska inapplicable.

Here, the ALJ found that the Plaintiff’s olttgsvas a severe impairment. The ALJ also
“considered all symptoms . . . to determine the extent to which they limit the [Plaintiff's]
functioning.” (R. at 17.) The Coufinds that the ALJ explicitly considered obesity as it relates to
the Plaintiff's other impairments, including slegpnea and coronary artery disease. The record
reflects numerous instances where the ALJ corsititre Plaintiff’'s obesity, both explicitly and
implicitly through the opinions of physicians. TA&J’s decision not to rely on the opinions of
Dr. Lisoni and Dr. Ali in his RFC determination does not mean he failed to consider obesity

when evaluating their opinions.deed, the ALJ specifically notedaththe Plaintiff’'s obesity and
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obstructive sleep apnea were mooacerning to Dr. Ali than conary artery disease when he
saw the Plaintiff after his catheterization. (R1&t) Here, even if the ALJ had not explicitly
considered the Plaintiff's obesity, he gavenplicit consideration through the physician’s
opinions, even if he did not ultimately rely uptwem. Therefore, the Court finds that the ALJ
not only explicitly considered the Plaintiff's odiy, but the implicit consideration of obesity
through his review of the physicianbdpinion makes any error harmleS=e Porchaska, 454

F.3d 731

CONCLUSION
For the reasons stated above, the Court AFFIRMS the Commissioner’s decision.
SO ORDERED on September 30, 2014.
s/ Theresa L. Springmann
THERESA L. SPRINGMANN

UNITEDSTATESDISTRICT COURT
FORTWAYNE DIVISION

! The Plaintiff also cites tBogan v. Astrue, 751 F. Supp. 2d 1029, 1044 (N.D. Ind.
2010), and argues that obesity must be consideitadegard to its #ects on other conditions
and the failure to do so requires remand. Howeverfd#iare to consider the effect of obesity is
subject to harmless-error analysigiflano v. Astrue, 556 F.3d 558, 562 (7th Cir. 2009) (citing
Prochaska, 454 F.3d 731 anfkarbek, 390 F.3d 500). Here, the Court finds the Plaintiff's
argument thabogan requires remand unpersuasive, sincelbaert finds that the ALJ explicitly
and implicitly considered the effexcon obesity on the other conditions.

20



