UNITED STATES DISTRICT COURT

NORTHISN DISTRICT OF INDIANA
SOUTH BEND DIVISION

RODNEY E. MILLER,
Paintiff,

V. CasdNo.: 3:13-CV-380JD

N e N

CAROLYN W. COLVIN,
Acting Commissioner of Social Security, )

)
Defendant. )

OPINION AND ORDER

On May 6, 2013, Plaintiff Rodney Miller filed hiSomplaint in this Court seeking review
of the final decision of the Defidant Commissioner of Social Seity (Commissioner). [DE 1.]
The Commissioner filed an Answer on AugR&t 2013. [DE 12.] On October 3, 2013, Miller
filed his opening brief [DE 15], to whicheénCommissioner responded on January 10, 2014. [DE
23.] Miller filed a reply on January 31, 2014. [RE.] Accordingly, the matter is now ripe for
decision. Jurisdiction is prexhted on 42 U.S.C. § 405(Q).

I. Procedural History

Miller filed an applicatiorfor disability insurance benefi{®IB) and an application for
supplemental security income (SS9 September 2006. (Tr. 114-27.) His applications were
denied on October 31, 2006, and again on rederetion on February 26, 2007. (Tr. 55-83.)
On April 17, 2009, a hearing was held before Aaistrative Law Judge Steven J. Neary. (Tr.
40-54.) On September 11, 2009, ALJ Neary issued a decision denying the claims. (Tr. 25-39.)

The Appeals Council denied a request foreavon July 9, 2010. (T435-38.) After the

! The regulations governing thetdemination of disability for DIB are found at 20 C.F.R. § 401.1601

seq, while the SSI regulations are set forth at 20 C.F.R. § 41@98&qBecause the definition of

disability and the applicable five-step process afleation are identical for both DIB and SSl in all

respects relevant to this case, reference will only be made to the regulations applicable to DIB for clarity.



parties consented to have the magistraterdene the matter, on Ju30, 2011, Magistrate
Judge Christopher A. Nuechterlein reversed eemanded the case to the Commissioner for
further proceedings. (Tr. 441-55.) The Appé&dsinsel then vacated ALJ Neary’s decision and
directed the issuance of a new decision wigard to all pendinggplications, including
Miller's duplicative sibsequent claims filed on July 2010 (Tr. 456-60, 479), which were
denied at both the ingtl and appeal stage$Tr. 439-40, 510-13, 517-23.)

On February 13, 2012, the hearing on remaasd held before ALJ Edward Studzinski
(the ALJ). (Tr. 637-87.) On May 22, 2012, the Atslued a decision denying Miller’s claims.
(Tr. 476-96.) Miller’s petition foreview of the ALJ’s 2012 decision was denied by the Appeals
Council on February 2, 2013, makingtALJ’s decision the final desibn of the Commissioner.
(Tr. 505-08.)

Il. Facts

Miller was born on August 11, 1964 and he was 47 years old on the date the ALJ
rendered his decision. (Tr. 115.) Miller allegedisability onset datef January 1, 2005, and
while he claims disability based on both physeradl mental impairments, he does not contest
the ALJ’s findings relative to his physical impairmehti short, the ALJ found that Miller
suffered from the severe physical impairmentsgtitrrotator cuff tear with history of a partial
tear and chronic obstructive pumary disorder (COPD). Andrf@urposes of satisfying Listing
12.05C with respect to mental retardations iindisputed that Mer’'s severe physical

impairments would satisfy Listing 12.05C’s requirernthat he have “a physical or other mental

2 Plaintiff's memorandum does not allege any errelating to the ALJ’s decision concerning his
physical impairments. [DE 15.] In response, then@uossioner states that “Plaintiff has not raised any
substantive issues concerning his physical impaitsj@ccordingly, the Commissioner’s response will
focus[] on the evidence regarding Plaintiff's mentgb&inments.” [DE 23 at 2, fn. 1.] In reply, Miller
did not refute this statement. [DE 26.]



impairment imposing an additional and sfiggint work-related fitation of function.®
Because Miller’'s physical limitations are othése/not at issue, the Court focuses on the
evidence relevant to Miller's mental limitations.
A. Evidence of Mental Impairment

Miller’'s high school records from LaPorteanty were destroyed in accordance with its
standard procedure for the destion of old record, but the special education secretary
confirmed that while Miller attended school in LateoCounty, he received services as a student
considered mildly mentally handicap andsweferred for special education. (Tr. 93-294, 712-
15.) Miller’'s academic transgts from New Prairie High Schodhew that Miller participated
in special education for some of his core class®l received low gradesmany of his other
classes. (Tr.297.) Miller's differential aptituthst scores from the 9gnade indicated that he
was in the 15th percentile for verbal reasgni25th percentile for numerical ability, 25th
percentile in abstract reasoning, 15th percentilelierical spelling and accuracy, 5th percentile
for mechanical reasoning, 30thrpentile for spatiatelationships, 40th percentile in spelling,
and 5th percentile in language usage. 288.) Further documentation from Miller's school age
years was not available, but he didduate from high school. (Tr. 664.)

At the age of 42, Miller was referred todnsed psychologist John Heroldt by the state
agency for a mental statusrsultative examination. (T833-38.) After missing his first

appointment due to oversleeping, during hiareiation on February 15, 2007, Miller reported

% In Higgins v. Barnhartthe Seventh Circuit afforded deferencéhe Social Security Administration’s
(SSA) similar interpretation of the regulation, noting that the SSA, itself, equated “additional and
significant work-related limitation” with “severe. Higgins v. Barnhart42 Fed. App’x. 846, 849-50 (7th
Cir. 2002) (unpublished opinion®ee also Peterson v. Astrido. 09 C 50084, 2010 WL 5423751, at *6
(N.D. lll. Dec. 22, 2010) (“Seventh Circuit case law clearly equates the meanings of ‘additional and
significant work-related limitation of function’ reqeiment under § 12.05C and Step Two’s ‘severity
standard’);Elster v. BarnhartNo. 01 C 4085, 2003 WL 124432, at *5 (N.D. Ill. Jan. 13, 2003) (“the
newly revised § 12.00 equates ‘additional and significant’ with ‘severe.”).



getting stressed out, which caused him tongetvous, angry, and feel like killing himself—
symptoms that could last for weeks at a tinfig.. 333.) It was documented that Miller had a
valid driver’s license, but he had problems pagshe licensing test and reported an inability to
read the newspaper. (Tr. 333.) It was notedl hiller typically helged his mother by cleaning
his room, taking out the garbage, and completing yark, but his mother cleaned the rest of
the house, did the laundry, and cooked. (Tr. 3B&joldt determined that Miller's memory was
below average and he had severe difficulty withple arithmetic calculations. (Tr. 334-35.)
Heroldt noted that Miller’s work tempo waseaxage and his cognitive capacity was well below
average and dull. (Tr. 335Heroldt opined that Miller suffed from anxiety disorder NOS
(mixed anxiety-depressive disorder), he vabbt be capable of handling his own funds, and
assigned him a Global Assessment of Functioning (GAF) scoreo{50.335.)

On February 20, 2007, state agent Dr. Fdl& completed a mental residual functional
capacity (RFC)assessment and psychiatric revievhteégue. (Tr. 339-56.) Dr. Kladder found
that Miller was not significaity limited in his ability to remember locations and work-like
procedures, or in his ability tnderstand and remember very skaord simple instructions. (Tr.
339.) Miller was deemed moderately limitechis ability to understand, remember and carry-

out detailed instructions. (T839.) Dr. Kladder opined that M@t was not significantly limited

* A GAF score measures a clinician’s judgment ofitidévidual’s overall level of psychological, social,
and occupational functionin@eeDiagnostic & Statistical Manual of Mental Disorders-Text Revision 32
(4th ed. 2000). The higher the GAF score, the b#teindividual’'s level of functioning. While GAF
scores have recently been replaced by the Waellthl Organization Disability Assessment Schedule, at
the time relevant to Miller'sgpeal, GAF scores were in uSeeWikipedia, Global Assessment of
Functioning, http://en.wikipediarg/wiki/ Global_Assessment_of Fuianing (last visited Aug. 11,

2014). A GAF score of 51-60 indicates moderate symptoms, such as flat affect and circumstantial
speech, occasional panic attacks, or moderate diffizusocial, occupational, or school functioning.

® Residual functioning capacity is defined as the most a person can do despite any physical and mental
limitations that may affect what can be donawork setting. 20 C.F.R. § 404.1545(a)(1).



in any other area, except he was moderatelydarin his ability tomaintain attention and
concentration for extended peds. (Tr. 339-40.) Dr. Kladder lpsv/ed that Miller had actually
held a job for 7 years as a labofer a landscaping and cleaning businasd noted that Miller
was able to drive a car, go out alone, shop i dor simple items, count change, and attend
church regularly. (Tr. 341.) It was Dr. Klad@eimpression that Millehad a history of special
education, suffered from an anxiety related ileo NOS, and had mild restrictions with his
activities of daily living; mild difficulties in mataining social functioning; moderate difficulties
in maintaining concentration, persistence, pade; and no episodes of decompensation. (Tr.
343-53.) Dr. Kladder determined that Millevutd perform simple routine tasks despite his
cognitive limitations. (Tr. 341.)

Miller started therapy at hSwanson Center for his deggs@n and anxiety in September
2007. (Tr. 402, 916-35.) Clinicabcial worker Amy Nieman assessed Miller as suffering from
anxiety and mental retardaticend assigned him a GAF scoreb@. Miller’s records indicate
he was then seen twice in 2008 for furtherdpgr On January 28, 2008, Nieman stated in a
narrative letter that Miller facgoroblems of depression, anxiety, and worrying to a debilitating
point. (Tr. 402.) Further, she noted thatl&tihad difficulty completing tasks and learning new
skills due to his symptoms. (Tr. 402.) She wribtat Miller “would like to improve his life and
be more gainfully employed,” but he is prevented from doing so by his anxiety and depression.

(Tr. 402.) Miller's February 13, 2009 dischargummary indicated he suffered from anxiety

® While Miller indicated on his disability report that had worked as a laborer for “landscaping, cleaning
businesses” from 1985 to 2002 (Tr. 156), his earning records do not indicate employment with any single
employer for seven years or more. Rather, at feast 1990 to 2011, he held ew35 jobs for very short
durations—a fact which was emphasized several thyiédiller's counsel at the hearing with the ALJ.

(Tr. 641, 647, 648, 704-10).



disorder NOS, had a GAF score of 58nd had lost his job and dit return for future therapy.
(Tr. 916.)

On June 2, 2009, the state agency refevidldr for a psychological examination and
WAIS-1V intelligence testing. (T 418.) Licensed clinical gshologist Nancy Link noted that
Miller reported constant right tator pain and being depressezhrly every day. (Tr. 419.)
Miller’s “cognitions indicated dicouragement, recurrent suicidal ideation, and negative outlook
towards the future.” (Tr. 420.) The repbsted behavioral observations including
characteristics of poor hygiene, appearirghdveled, seemingly immature, manipulative,
impulsive, easily distracted, and restless. ldekcribed Miller asacking insight, having poor
judgment and depressed mood, as well as a denanel guarded thought process. (Tr. 419-20.)
While Link noted that Miller hadkair concentration, she also notét he was only able to be
attentive for periods of less théifteen minutes. (Tr. 420.) bk noted Miller’s sporadic work
history which consisted of odd jolsat lasted only 2-3 monthigl.

Miller’s results on the intelligence testlinated that he had alF&cale 1Q of 57, which
was within the extremely-low range of functiogi (Tr. 421-22.) However, Link noted that the
results were not considered a valid represemtaif Miller’'s current functioning because he did
not attempt to answer somewhat difficult questiand did not put forth good effort. (Tr. 421.)
Link believed that Miller's adaptive functioninvgas similar to others diagnosed with borderline
intellectual functioning, and thougheé appeared more functionahththose diagnosed with mild
mental retardation. (Tr. 422.) Ultimately, Linkasoned that Miller suffered from depressive
disorder NOS and borderlinet@lectual functioning (provisiaa), and assigned Miller a GAF

score of 60, noting he “does not have the ability to manage his own funds.” (Tr. 423.) It was

" A GAF score of 41-50 indicates serious symptont (suicidal ideation, severe obsessional rituals,
frequent shoplifting) or any serioumpairment in social, occupatial, or school functioning (e.g., no
friends, unable to keep a job, cannot work).



Link’s opinion that Miller should beonsidered “moderately impaunt in terms of work related
activities in respect to his overall signs and stons of depression and slow learning ability.”
(Tr. 423.)

On October 7, 2010, Miller underwent ased consultative examination by Dr. Heroldt
who noted that Miller was late for his appointmesith clothing disheveled, his work tempo was
below average, his cognitive capacity was welbleaverage, he had an inability to handle his
own funds, and he was suffering from majepressive disorder. (Tr. 859-62.)

On October 27, 2010, Miller underwent anatWéAIS-1V intelligence test and an
interview with clinical psychologist Joyce 3igu (Tr. 883.) Consultative examiner Joyce
Scully, Psy. D., reported that tlengest Miller ever held a job was a year. Overall, Miller was
cooperative and the test scores appeared &m laelequate repregation of his current
functioning. (Tr. 884.) SpecificallWiller’'s verbal comprehensn score was 63; his perceptual
reasoning score was 75; his wioidk memory score was 63, his processing speed score was 76,
and his full scale 1Q score of @laced him “in the extremely\wwend of intellectual functioning
and . . . in the mildly mentallsetarded range.” (Tr. 882.) Mt was described as having major
depression by history and “[m]ilthental retardation as evidendaghis adaptabilities which are
also impaired. He has to be told when to talslhower and he hasdd under the care of his
mother for all of his life.” (Tr. 884-85.) Sktyinoted the many tasks Miller regularly completed
around the house and assigned Miller a GAF score Bf(@. 885.) Scully recommended that
“[i]f claimant were to be awarded funds, | belighey would be best served to put in his brother

or mother’s name. His math skills were ruditaey and below average, as well as problems

8 A GAF score of 61-70 indicates some mild symptoms (e.g., depressed mood and mild insomnia) or
some difficulty in social, occupational, or school ftioking (e.g., occasional truancy, or theft within the
household), but generally functioning pretty wellstsome meaningful interpersonal relationships.



with information with long-term memory beg impaired. Claimant pbably would be best
served working at Michiana Industries or aqad such as a Sheltered Workshop.” (Tr. 885.)

On November 11, 2010, state agent Dr. Kewko completed a mental RFC assessment
and psychiatric review techniga@d concluded that Miller wasaderately limited in his ability
to understand, remember and carry-outitegtanstructions, maintain attention and
concentration for extended peds, and respond approfaly to changes in his work setting.
(Tr. 886—-87.) After noting that Milles longest job lasted for 7ears (again, a fact not supported
by his earning records), Lovko opined that:

[T]he evidence suggests that claimant can understand, remember, and carry-out

unskilled tasks without special consideras in many work environments. The

claimant can relate on &ast a superficial basis @an ongoing basis with co-

workers and supervisors . . . can attenthsi[s] for sufficient periods of time to

complete tasks . . . [and] can managedtresses involved with unskilled work.
(Tr. 888.)

Dr. Lovko believed Miller suffered from majdepressive disorder and mild mental
retardation, but noted there wastaesting completed before theeagf 22. (Tr. 891-93.) It was
Dr. Lovko’s opinion that Miller had (1) mild resttion of activities ofdaily living; (2) mild
difficulties in maintaining social functioning3) moderate difficulties in maintaining
concentration, persistence, @age; and (4) no episodes of decemgation. (Tr. 900.) Further,
the evidence did not esligsh the presence of “C” criteria. (Tr. 901.)

On January 14, 2011, state agent Dr. Kennethlleeviewed all ofthe evidence in the
file and affirmed the November 2010 assessment. (Tr. 905.)

On February 21, 2012, social worker Juliba@o of the Swanson Center completed a

mental RFC assessment and diagnosed Miller ayigthymic disorder with an assigned GAF

score of 50. (Tr. 1039-43.) Ms. Albano belietieat Miller was unable to meet competitive



standards necessary to maintaitention for two hours, work icoordination with/or proximity
to others without being unduly distracted¢@at instruction and spond appropriately to
criticism from supervisors,na get along with co-workers peers without unduly distracting
them or exhibiting behavioral extremes. (I041.) He also could not meet competitive
standards of neatness and cleanirsscause he would forgetdbower. (Tr. 1042.) The report
states that the impairments have lasted or doglexpected to last at least twelve months, but
that he would likely not miss work because ofithpairments. (Tr. 1043.) She described that
Miller would “have suicidallioughts and not want to come to work but will force himself to
come to work.” (Tr. 1043.) Last, Ms. Albano notbdt Miller could notnanage his benefits in
his own interest. (Tr. 1043.)
B. Hearing Testimony

At the February 13, 2012 hearing beforeJA&tudzinski, Miller and Vocational Expert
(VE) Micha Daoud testified. (T639-87.) Prior to the heag testimony, Miller's counsel
reiterated that Miller has had ov@® unskilled jobs in the last }&ars that lasted for only short
durations. Miller's counsel arguékat this high number of fleéag jobs is the result of a person
who really wants to work, but is unabledo account of his mental limitations. He also
contended that Miller's medical records are limiteecause Miller does not have insurance or
the resources to get needed medical help.

1. Miller’'s Testimony

Miller testified that all of his jobs endexter a supervisor expressed dissatisfaction with
his work, often because he moved too slowly @pite doing his best thgyst didn't like his
work. (Tr. 652-54, 658, 671-74.) Miller admittedidecoming stressed when criticized, often

losing his temper, and quitting or gettifiged in response tthe criticism.ld.



Miller described a typicalay as involving his watchinglevision and helping his mom
around the house, including washing dishes asanthg his room. (Tr. 667—69.) Miller also
took out the garbage, mowed the grass, and grexcery shopping. (Tr. 659-60.) He confirmed
that he was unable to do arithmetic beyond &napdition and subtraon, and that he was
limited in his reading ability—for instance, whihe could read prices #ie grocery store and
street signs, he could not read niswva the TV guide. (Tr. 6663.) He further explained that
he graduated high school with assistance from apeducation classe¢Tr. 664—65.) Relative
to his hygiene, Miller explairtethat he only took showeosice or twice a week and he
sometimes wore the same clothes for more than one day. (Tr. 664.)

Miller acknowledged that he was not retegzmedical treatment because he could not
afford it, although he was able to receive some therapy at the Swanson Center. (Tr. 664.) The
only medication Miller took was aspirin for his shdeit pain, but it did not work very well. (Tr.
666.)

2. Vocational Expert’s Testimony

VE Micha Daoud described much of Millepast work, including janitorial work,
grounds-keeping work, and porter work, as unsdilebor. (Tr. 674-75.) The ALJ then proposed
two hypotheticals to VE Daoud, each describingnalividual of Miller's age, education, and
vocational background. (Tr. 675-82.) The firgpbthetical involved an individual with the
following limitations: light level work; occasionéfting of twenty (20) pounds and frequent
lifting of ten (10) pounds with the left arm, and very occasiaselof the dominant right arm
without bearing any significamteight; no restrictions for gihg, standing or walking; no
climbing of ladders, ropes or scaffolds; abilibyuse both hands for fine and gross manipulation

without significant shouldemnotion; no concentrated exposure to pulmonary irritants; no

10



complex reading or writing; only simple math like the addition and subtraction of one digit
numbers; simple, routine, repetitive tasks/alving only simple desion making with choices
among a limited number of anticipated optionshi@athan requiring creative solutions to novel
situations); only occasional and minor changeh@work setting; and no more than brief
superficial interaction with the publand his co-workers. (Tr. 675-79.)

Based on the hypothetical, VE Daoud testitieat Miller could nofperform any of his
previous jobs. (Tr. 679.) However, the Vatsd that the individual could perform the light,
unskilled jobs of mail sorter, DGThumber 209.687-026 (1,300 in the state and 71,000 in the
national economy), price marker, DOT nueni209.587-034 (4,700 in the state and 215,000 in
the national economy), and small parts adsdg worker, DOT number 739.687-030 (7,800 in
the state and 309,000 in the national economy). (Tr. 679-80.) The VE clarified that “for all
these jobs the DOT does not address the manipelatid shoulder restrictions which [the ALJ]
described in this hypothetical, dutave selected jobs which |lmve would be suitable based
on my knowledge and experience.” (Tr. 679-8Bhe further explained that an individual
would not necessarily have to be able to r@ad price marker because the individual would
simply be setting a price marker gun to the amouattttie item is to be labeled. (Tr. 680.) As
for mail sorter, she stated that reading namészgmcodes would not require complex reading.
(Tr. 680.) According to VE Daoud, all of theb@she identified were considered work-alone
tasks that would not require imgetion with co-workers except for ordinary supervision and

reporting to a supervisor. (Tr. 680-82.) AlltbE jobs would also reipe the employee to keep

°® When determining whether unskilled, sedentaghtliand medium jobs exist in the national economy
the SSA takes administrative notice of reliableijgbrmation available from various governmental and
other publications, including tHeictionary of Occupational Title€DOT). See20 C.F.R. § 404.1566(d);
SSR 00-4p.

11



on task, and the failure to do so would resultantact with the supervisor and likely termination
after three warnings. (Tr. 682.)

The ALJ’s second hypothetical included altloé previous limitations but included even
less interpersonal contact and supson. (Tr. 681.) The VE ated that a light cleaner, DOT
number 323.687-014 (6,200 in the state and 375100 national economy) would fit the
description, though the individualould have to be able tean with the non-dominant arm
only. (Tr. 681.)

Miller's counsel and the ALJ questioned \Zlaoud about whethamn individual could
perform all of the aforementioned jobs ietidividual was unabl® compute two-digit
numbers with reasonable reliaty. (Tr. 682.) The VE statethat while the DOT indicated
these jobs would require computation of twgidnumbers (level 1 math skills), based on her
experience, knowledge, and observations ofdbs jdentified, there would be no need to
accurately compute two-digit numbers. (Tr. @8l) Miller's counsel challenged VE Daoud’s
failure to provide actual data reports to support his testimy relative to the mathematical
requirements of the identified jolds.

C. Subsequent VE Opinion

On February 23, 2012, Vocational Expeninés M. Breen performed a vocational
analysis at the request of Miller's counsel. (T04%.) VE Breen stateddhafter his review of
the file, “Mr. Miller[’'s] past work history and current medical conditions. . . would seriously
limit his ability to perform or adjust to a nevecupation and all competitive occupations would
be precluded.” (Tr. 1046.) Breen noted tii#te letter from the Swanson Center and the
consultative evaluation by Dr. Sbuwere given consideration, ¢h Miller would necessarily be

deemed disabled as he would be unabledik forty hours a week in a competitive

12



environment. (Tr. 1046.) Breen also noted tagno’s mental RFC assessment from February
2012, if credited, would similarly indicate thatIMr was incapable ahaintaining full time
competitive employment given Millerisehavioral temperaments.

VE Breen also disagreed with VE MicBaoud’s hearing testimony and opined that
Miller would be unable to perform work as a mail sorter because dffiicalty with reading
and inability to perform the occupation at a mreble pace. Breen alsoncluded that Miller
would be unable to perform work as a price read assembler becauskhis limitations with
math (which were more restrictive than the DOIB\west rating of level 1) and his inability to
handle his own funds. (Tr. 1046-47.) Breen also ntitadif Miller was unable to keep up with
production, persistence and pace regments or if he had to be off task for more than 10% of
the day, then he would be considered unemployable. (Tr. 1047.)

D. The ALJ’s Decision

On May 22, 2012, ALJ Studzinski rendered diegision, ultimately finding Miller not
disabled. (Tr. 476-96.) He determined that dfiuffered from the severe impairments of a
right rotator cuff tear with Istory of a partial tear, COPDBorderline intekctual functioning,
and depression. (Tr. 482.) The ALJ noteddhielence of abdominal ppand GERD, but found
both to be minimal and non-severe. (Tr. 482.)

The ALJ stated that despite Miller's dirosed impairments, “the medical evidence does
not document listing level severity and no at¢abfe medical source has mentioned findings
equivalent in severity to éhcriteria of any listed impairment, either individually or in
combination.” (Tr. 482.) Relevant to Millsrmental limitations, the ALJ opined that the
severity of Miller's mental impairments did noeet or medically equal the criteria for Listings

12.02, 12.04 or 12.05. (Tr. 482.)

13



The ALJ found that Miller had mild difficulties with performing activities of daily living
and social functioning, and modggaifficulties maintaining concémtion, persistence or pace.
(Tr. 483.) The ALJ noted Miller’s trouble germing two-digit mathematics and difficulty
managing his own funds. (Tr. 483.) The ALJriduhat Miller had not experienced episodes of
decompensation, and commented that Miller's mdmgalth treatment was very limited and he
was never psychiatrically hospitalized. (Tr. 483.)

Relevant to this appeal, the ALJ determitieat the requirements of Listing 12.05B were
not met because Miller did not have a valid akrperformance or full scale IQ score of 59 or
less. (Tr. 484.) The ALJ explained that the dull scale 1Q score of 57 was deemed invalid by
psychologist Nancy Link because Miller did not farth a good effort. (Tr. 484.) In addition,
Listing 12.05C was not met because even thdddler had test results from October 2010
indicating a verbal IQ score 68, a working memory score of 63, a processing speed score of 64
and a full scale 1Q score of 64, these results weveided when Millewas in his 40s and not
before the age of 22 as required. (Tr. 484nd while Miller’'s school records revealed his
participation in special educat classes, the ALJ noted thatvwas mainstreamed for non-core
classes which “suggest[ed] that his functioning higker than mental retardation.” (Tr. 484.)
The ALJ then relied on Link’s consultative exaation which indicated Miller’s functioning
was similar to those diagnosed with borderimellectual functioningas opposed to mental
retardation. (Tr. 484-85.) The ALJ found it maignificant that Miller was quite high
functioning as evidenced by titemments made by himself, msther (Tr. 744), and a friend
(Tr. 171-82) who discussed hisilgaactivities. (Tr. 485.) The ALJ further reasoned that
Miller's GAF scores were “generally within timeoderate range with one actually falling within

the mild range”, and he was able to sporadiocatiyk. (Tr. 485.) Ultimately, the ALJ found that

14



Miller “did not even overcome the first hurdké 12.05, which is establishing an onset of his
impairment before the age of 22.” (Tr. 485.)

The ALJ determined that Miller had the RECperform less than the full range of light
work, as follows:

The claimant can lift/carrand push/pull occasionglitwenty (20) pounds and
frequently ten (10) poundsith his left upper extremitgnly; he can occasionally
use his dominant right upper extremity for reaching overhead or fully extending in
any direction, but he cannot bear significaright . . . He can use his bilateral
hands for fine and gross manipulation so long as the manipulated items are
situated as such that he does not neatb any significant shoulder motion to get
his hand in position. He can sit for aatloof six (6) hous in an eight-hour
workday and stand/walk for a total dbaut six (6) hours in an eight-hour work
day. He could never climb ladders,pes or scaffolds and should avoid all
concentrated exposure to pulmonary imita such as fumes, odors, dusts, gasses
and poor ventilation. He is limited to calating only simple matlsuch as adding

and subtracting one digit numberspdahe cannot engage in any complex
reading/writing. He is further limited tsimple, repetitive, routine tasks and
simple decision making, such as kimg a choice among a limited amount of
anticipated options rathethan coming up with creative solutions to novel
situations. He is limited to work that requires simple judgment and he is better at
dealing with the concrete rather than adst and things ratheéhan people. He

can engage in occasional and minor changehe work setting in terms of work
processes, work place and work produdtis interaction with the public can be
brief and superficial, such as interactiahat are incidental this job duties. He
cannot engage in a direct public servigk. | His interaction wh co-workers must

also be brief and superficias is common in unskilled work.

The ALJ then analyzed Miller’s physical and mental impairments and explained how the
RFC finding accounted for his limitats, with the ALJ’s explanatiomelative to Miller's mental
limitations being at issue here. (Tr. 489-94.) sfdp four, the ALJ determined that Miller was
unable to perform his past work, including work garator “given that he is limited to less than
a full range of light work with shoulder restiats.” (Tr. 494-95.) At step five, the ALJ
concluded that Miller was not disabled besmin accordance with VE Daoud’s testimony,
Miller was able to perform unskilled, light occupations such as mail sorter, price marker, and

small parts assembler. (Tr. 495.) The ALdafically acknowledged that per VE Daoud, the

15



DOT “did not address the manipulative and shoulder restrictions, angdikele of the mental
limitations, noted in the residulnctional capacity” but she cheshe cited jobs based on her
experience in the vocationahabilitation field. (Tr. 495-96.)

lll. Standard of Review

The ruling made by the ALJ becomes thmfidecision of the Commissioner when the
Appeals Council denies reviewiskowitz v. Astrues59 F.3d 736, 739 (7th Cir. 2009).
Thereatfter, in its review, this Court will affirthe Commissioner’s findings of fact and denial of
disability benefits ithey are supported bylsstantial evidenceCraft v. Astrue539 F.3d 668,

673 (7th Cir. 2008). Substantial evidence consists of “such relevant evidence as a reasonable
mind might accept as adequate to support a conclusiialiardson v. Peraleg02 U.S. 389,

401 (1971). This evidence must be “more thanraifla but may be less than a preponderance.”
Skinner v. Astrue478 F.3d 836, 841 (7th Cir. 2007). Thus, even if “reasonable minds could
differ” about the disability status of the ctzant, the Court must affirm the Commissioner’s
decision as long as it is adequately supporteder v. Astrue529 F.3d 408, 413 (7th Cir.

2008).

In this substantial-evidence determinatithre Court considers the entire administrative
record but does not reweigh evidence, resolve conflicts, decideansesticredibility, or
substitute the Court’s own judgmet that of the Commissionet.opez ex rel. Lopez v.
Barnhart,336 F.3d 535, 539 (7th Cir. 2003). Nevertheldss,Court conducts a “critical review
of the evidence” before affirmg the Commissioner’s decisiofd. An ALJ must evaluate both
the evidence favoring the claimant as well a&sdhidence favoring the claim’s rejection and may
not ignore an entire line of evidenit®t is contrary to his findingsZurawski v. Halter245 F.3d

881, 887 (7th Cir. 2001). Consequently, an AldBEsision cannot standiiflacks evidentiary
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support or an adequate discussion of the issuagez 336 F.3d at 539. Ultimately, while the
ALJ is not required to address every piecewétlence or testimony presented, the ALJ must
provide a “logical bridge” betweendtevidence and the conclusionerry v. Astrue580 F.3d
471, 475 (7th Cir. 2009).

Furthermore, conclusions of law are notiteed to deference; so, if the Commissioner
commits an error of law, reversal is requirethaut regard to the voluenof evidence in support
of the factual findingsBinion v. Chater108 F.3d 780, 782 (7th Cir. 1997).

IV. Analysis

Disability and supplemental insurance bésedre available onlfo those individuals
who can establish disability under the terms of the Social Security&stbk v. Apfell52 F.3d
636, 638 (7th Cir. 1998). Specifically, the claimanist be unable “to engage in any substantial
gainful activity by reason ofrey medically determinable physicat mental impairment which
can be expected to result in deat which has lasted or can &gpected to last for a continuous
period of not less than 12 months.” 42 U.$@23(d)(1)(A). The Socidéecurity regulations
create a five-step sequential exation process to be used irtetenining whether the claimant
has established a disability. 20 C.F.R. 8§ 404.1&28). The steps ate be used in the
following order:

1. Whether the claimant is currendggaged in substantial gainful activity;

2. Whether the claimant has a medically severe impairment;

3. Whether the claimant’s impairmaneets or equals one listed in the
regulations;

4. Whether the claimant can still perform relevant past work; and

5. Whether the claimant can parh other work in the community.
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Dixon v. Massanari270 F.3d 1171, 1176 (7th Cir. 2001). Adpsthree, if the ALJ determines
that the claimant’s impairment or combinat@inimpairments meets or equals an impairment
listed in the regulations, disability a&cknowledged by the Commissioner. 20 C.F.R.

8 404.1520(a)(4)(iii). However, if a listing is noiet or equaled, in bseen steps three and

four, the ALJ must then assess the claimant’s R#GGh, in turn, is used to determine whether
the claimant can perform his past work undepgbur and whether the claimant can perform
other work in society at step five of the aysaé. 20 C.F.R. 8 404.1520(e). The claimant has the
initial burden of proof in stepone through four, while the burdshifts to the Commissioner in
step five to show that theege a significant number of jobsthe national economy that the
claimant is capable of performingf.oung v. Barnhart362 F.3d 995, 1000 (7th Cir. 2004).

Miller challenges the ALJ’s decision on fagmounds. First, he argues that the ALJ erred
in finding Miller did not meet oequal Listing 12.05C. [DE 1&t 9-15.] Second, Miller claims
the ALJ did not properly evaluate all of Millersental limitations in assessing his RFC. Third,
Miller contests the ALJ’s finding that Millewas less than credible. [DE 15 at 15-19.] Last,
Miller argues that the ALJ's &p five finding was erroneousdaise he failed to follow SSR 00-
4p with respect to VE Daoud’s testimdfignd he failed to give VBreen's opinion any weight.
[DE 15 at 19-24.]

The Commissioner urges the Court toraffithe ALJ’s decision and argues that
substantial evidence supports the determindtianMiller did not have an impairment or a
combination of impairments that met or medicatjualed any impairment listed in 20 C.F.R.

Pt. 404, Subpt. P, App. 1. [DE 23 pp. 3-7.]rthermore, the Commissioner argues that

9 per SSR 00-4p, when there is an apparent uregsoonflict between VE evidence and the DOT, the
ALJ must elicit a reasonable explanation for the kcirtbefore relying on the VE evidence to support a
determination about whether the claimant is disabled.
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substantial evidence supports the ALJ's Rip@ing, as well as th ALJ’s step five
determination. [DE 23 at 7-17.]
A. Listing 12.05C

Miller challenges the ALJ’s finding that he didt meet the criteria of listed impairment
12.05C for mental retardation. Specifically, Milntends the ALJ erred when he found that
Miller failed to establish intellectual disabilipyrior to age 22, and he did not have “a valid
verbal, performance, or full scale ) 60 through 70" as required by 12.05C.

At Step 3, the ALJ must determine whet the claimant has any of the listed
impairments enumerated in the Listing ofgarments found in 20 C.F.R. pt. 404, Subpt. P,
Appendix 1. The Listing of Impairments describes impairments for each of the major body
systems that the SSA considers to be severagh to prevent an individual from doing any
gainful activity. 20 C.F.R. 88 404.1525(a), 416.925(Bhus, when a claimant satisfies the
criteria of a listed impairment, that person igmed disabled and is automatically entitled to
benefits, regardless of his or lagye, education, avork experienceld. For each listed
impairment, there are objective medical findingd ather findings that must be met to satisfy
the criteria of that Listing. 20 C.F.B§ 404.1525(c)(2)—(3%16.925(c)(2)—(3).

Listing 12.05 contains an introductory pgwraph with the basidescription of the
impairment “intellectual disabilt” Listing 12.05 also contairfeur sets of criteria (A through
D). If the claimant satisfies the deigtion in the introductory paragragmdany one of the four
sets of criteria (A through D)he claimant meets the Listingdthe claimant will be deemed
disabled. 20 C.F.R. Pt. 404, Subpt App. 1. Listing 12.05 states:

12.05 Intellectual disabilityintellectual disability refers to significantly

subaverage general intellaat functioning with defiits in adaptive functioning

initially manifested during the delmental period; i.e., the evidence
demonstrates or supports onset of the impairment before age 22.
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The required level of severity for this dider is met when the requirements in A,
B, C, or D are satisfied.
A. Mental incapacity evidenced loependence upon others for personal
needs (e.g., toileting, eatingressing, or bathingnd inability to follow
directions, such that the use dadrstlardized measures of intellectual
functioning is precluded; or
B. A valid verbal, performance, @ull scale 1Q of 59 or less; or
C. A valid verbal, performance, @ull scale IQ of 60 through 70 and a
physical or other mental impawent imposing an additional and
significant work-related lintation of function; or
D. A valid verbal, performance, @ull scale IQ of 6Ghrough 70, resulting
in at least two of the following:
1. Marked restriction of actities of daily living; or
2. Marked difficulties in maintaining social functioning; or
3. Marked difficulties in maintaining concentration, persistence, or
pace; or
4. Repeated episodes of decompensation, each of extended
duration.

20 C.F.R. Pt. 404, Subpt. P, App.Skee Novy v. Astryd97 F.3d 708, 710 (7th Cir. 2007) (“The
key term in the introductory paragraph . . . is fci&f in adaptive functining.” The term denotes
inability to cope with the challenges afdinary everyday life.”) (citing APADiagnostic and
Statistical Manual of Mental Disorders, Text Revision (DSMIVARKth Ed. 2000)).

At issue here is whether the ALJ suffidigrsupported his finding that Miller did not
demonstrate: (1) significantly subaverage gehiatellectual functioning with deficits in
adaptive functioning initially manifested duritige developmental period; i.e., the evidence
demonstrates or supports onset of the inmpamt before age 22, and (2) a valid verbal,
performance, or full scale 1Q of 60 through 7168.making this determination the ALJ recognized
that “one of the psychological consultative exaenis [Scully], out of four, found Miller to have
a verbal 1Q score of 63, a working memory scof 63, a processing speed score of 64 and a full
scale IQ score of 64.” (TA484-85.) However, the ALJ disssed Scully’s assessment that
placed Miller in the extremely low end of ifieetual functioning and ithe mildly mentally

retarded range, because the Alalted that the results of Scully’s examination were rendered
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when Miller was in his 40s and not before #ye of 22. Instead of relying on Scully’s test
scores and diagnosis of mental retardationAth&gave “great weight” to Link’s psychological
consultative assessment which cated that Miller was functiong similar to those diagnosed
with borderline intellectual functioning as oppdso mental retardation. The ALJ further
explained that Miller’s school cerds, though indicatingis participation irspecial education,
suggested that his functioning was higher thantaleetardation because he was “mainstreamed
for non-core classes.” The ALJ further reasonadl Khiller’s activities ofdaily living, sporadic
work as a cashier, and the majority of Gi&F scores showed that he was “quite high
functioning.” The Court find¢hat the ALJ’s reasoning inithrespect is riddled with

unexplained inconsistencies requiring a remand.

First, many circuits have recognized a pregtiom that 1Q remainselatively constant
throughout life and thus 1Q tesperformed after the claimant is 22 can be used to show a
claimant’s IQ during the manifegtion period (i.e. before age 2Zfor instance, the Eleventh
Circuit has held that “absent evidence of suddewmnta that can cause retardation, 1Q tests create
a rebuttable presumption of a fgiconstant 1Q throughout life Hodges v. Barnhaj276 F.3d
1265, 1266, 1268-69 (11th Cir. 2001). Other cirdugtge also recognized this presumptiBae
Muncy v. Apfel247 F.3d 728, 734 (8th Cir. 2001) (“Mahtetardation is not normally a
condition that improves as an affected person agesRather, a person’s IQ is presumed to
remain stable over time in the absence of any evidence of a change in a claimant’s intellectual
functioning”); Luckey v. U.S. Dep't. of Health & Human Ser880 F.2d 666, 668 (4th Cir.

1989) (stating that there are nygpossible reasons why an adult would not have obtained an IQ
test early in life; noting thahe absence of an IQ test digithe developmental years does not

preclude a finding of mental retition pre-dating age 22; and thiolg, “[ijn the absence of any
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evidence of a change in athant’s intelligence functioning, it must be assumed that the
claimant’s IQ had remainedlatively constant”) (relying oBranham v. Hecklef775 F.2d 1271
(4th Cir. 1985)).
Likewise, the Seventh Circuit hasached a similar conclusion@uzman v. Bower801
F.2d 273 (7th Cir. 1986). IBuzmanthe claimant was given an IQ test which revealed she had
a low IQ that would otherwise meet the reqments of a listed mental impairme@uzman
810 F.2d at 274. However, the claimant was desoethl security disability benefits because
the claimant’s 1Q score was not assessed aftél the claimant’'date last insuredld. The
Seventh Circuit reversed the AkXlecision and held that IQ sesrremain constant overtime
and that the Social Securitygations define mental retaation as a “lifelong condition.’ld. at
275 (“we must and do assume that an 1Q tesntakier the insured periatbrrectly reflects the
person’s 1Q during thmmsured period.”)See also King v. Barnharo. 1:06-cv-0381-DFH-
TAB, 2007 WL 968746 at *3 (S.D. Ind. Feb. 26, 200A ferson’s IQ is ordinarily presumed
to remain stable over time in the absence gfendence of a change Inis or heiintellectual
functioning.”).
In addition, the SSA has explained the meawifntpe word “manifested” revealing that
the SSA does not interpret Listing 12.05 to ieglow 1Q exam findings prior to age 22.
We did not intend. .. listing 12.05 teequire inteligence testing (or other
contemporary evidence) prior to age 18 . The proposed listing, as in the prior
rules, stated that the significantly subeage general inteliéual functioning with
deficits in adaptive behavior must haleen initially “manifested” during the
developmental period. We have alwayseipreted this wordo include the
common clinical practice of inferring aagjnosis of mental retardation when the
longitudinal history and evidence of reent functioning demonstrate that the
impairment existed before the end of the developmental period. Nevertheless, we
also can see that the rule was ambiguous. Therefore, we expanded the phrase

setting out the age limit to read: “i.e.etBvidence demonstrates or supports onset
of the impairment before age 22.”
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65 Fed. Reg. 50746 at 50772 (August 21, 2000). Thus, in this case the ALJ was not permitted to
discount Miller's October 2010 IQ scores, agditk simply because they were not rendered
before Miller turned 22 years old.

Relative to the ALJ’s determination that Miller had not established intellectual disability,
it is certainly true that an ALJ may find th@her evidence in the reabis indicative of a
claimant’s functioning at a higher lev8lee Novy v. Astrud97 F.3d 708, 709 (7th Cir. 2007);
Adkins v. Astrue226 Fed. App’x. 600, 605 (7th C007) (unpublished opinion) (“Although
low IQ scores are indicative afental retardation, ber factors, such dke claimant’s life
activities and employment history, must be ¢desed and weighed and properly play into the
analysis.”);Hendricks v. AstrueNo. 1:08-cv-0376-DRH-TAB, 2009 WL 648610, at *5 (S.D.
Ind. Mar. 11, 2009) (remanding for further explaoatof whether the claimant satisfied Listing
12.05). However, the ALJ’s explanation for disctoig Scully’s exam rests and diagnosis of
mental retardation is inadequate.

In finding that Miller was higher functiong, the ALJ relied on Miller’s being
mainstreamed for some high school classed.ti&uALJ failed to note that Miller actually
received very low and even failing grades in th#daeses. Nor did the ALJ discuss the fact that
Miller had received services as a studemtsidered mildly mentally handicapped, and his
differential aptitude test scor&®m the 9th grade showed résuar below the norm. The ALJ
also focused on Miller’s ability to engageaativities of daily livingand independently obtain
sporadic employment as a cashier as suggesfiiiller's higher functioning. Yet, the ALJ
relied on these facts without mentioning the glgufect that Miller's hygiene was repeatedly
documented as being unacceptable and his employment hastaglly consisted of over 35

unskilled jobs which didn’t last long due teshhadequate performance and inability to handle
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the resulting criticism. It was error for tiAd.J to omit discussion of the evidence favoring
Miller while relying on unfavorable aspects of the same rec&eks.Denton v. Astrug96 F.3d
419, 425 (7th Cir. 2010) (noting thiae ALJ has an obligation tonsider all relevant evidence
and cannot “cherry-pick” facts that supportradfng of non-disability while ignoring evidence
that points to aisability finding).

Additionally, in deciding thaMiller was not intelectually disabled, the ALJ gave “great
weight” to Link’s assessment which indicatbdt Miller's functioning was similar to those
diagnosed with borderline intetiial functioning as opposedrneental retardation. Yet the
ALJ’s reliance on Link’s report in this respes inconsistent with the ALJ’s explicit
acknowledgement that Link was unalbb “get a true read on tleaimant’s functioning level”
(Tr. 484) because Miller had failed to put fogood effort during the examination. Moreover,
Link’s diagnosis of borderline intellectual functioning was mepetyisionaldue to the
unavailability of valid 1Q scoreas of 2009. In a similar vein,gALJ incorrectly remarked that
Scully was the only psychological consultant whaneglithat Miller was mentally retarded. In
reality, state agent psychological consultamwko documented that Miller suffered from mild
mental retardation, but noted that there wagsesting completed before the age of 22.
Confusingly, the ALJ gave Lovko’s opinion “greweight,” withoutbothering to mention
Lovko’s reporting of mild mental retardatiomhe ALJ must correct #se inconsistencies on
remand.

In essence, the ALJ has not adequatelyarpt the reasons foffarding great weight
to Link’s opinion, while discountig Scully’s exam findings—espadly where Scully indicated

that his test results were actually an adequegieesentation of Miller'surrent functioning. The
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record does not command a detgration that Miller should bawarded benefits, but the ALJ
has not adequately supported his conclusions.
B. RFC and Credibility Determinations

Miller asserts that in deciding his RFC theJ failed to make an adequate credibility
finding and failed to account for some of hiegéd mental limitations in the RFC. The Court
agrees.

The RFC is an assessment of the work-relataditaes a claimant is able to perform on a
regular and continued basis despite the limitationmsed by an impairment or combination of
impairmentsCarradine v. Barnhart360 F.3d 751, 780 n. 27 (7th Cir. 2004). This finding must
be based upon all of the relevant evidendhenrecord, 20 C.F.R. § 404.1545(a), and this means
that the ALJ is to consider, among other thirigEgtements about what [the claimant] can still
do that have been provided by medical sourees!’ “descriptions and observations of [the
claimant’s] limitations . . . provided by [trdaimant], [the claimat’s] family, neighbors,
friends, or other personksl. (citing 20 C.F.R. 8§ 404.1545(e) and 8§ 404.1529). Further, the ALJ
must consider all medically determinable innpeents, even if not considered “severe,” 20
C.F.R. 8 404.1545(a)(2), and the RFC deternmmatnust be supported by substantial evidence.
Arnett v. Astrug676 F.3d 586, 591 (7th Cir. 2012). TheJd . decision regarding a claimant’s
RFC is a legal decision, rathiéiran a medical one. 20 Ci¥.88 404.1546(c), 404.1527(e).

Miller is correct that in fiding him not to be credible,d¢hALJ initially used the same
boilerplate language which the Seventh Circuit has admonished ALJ’s for 8emge.g.,
Bjornson v. Astrue671 F.3d 640, 645-46 (7th Cir. 2012). However, more problematic is the
ALJ’s failure to explain whether he found Millercredible with respgdo Miller's testimony

that despite trying his best, since 1990 he has beesistently unable to work fast enough, meet
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supervisor expectations, and deal with sugerncriticism in over dozens of unskilled jobs
lasting less than 1 year. If the ALJ disbelieiitler's statements carerning the reason for his
erratic employment history, ¢m the ALJ should have idenétl the evidence supporting his
conclusion. On the other hand, if the ALJ deemaeiteMcredible in this respect, then he should
have explained how these limitations were accalfdgein the restrictions in the RFC finding.
The Court is also unable to reconcile the Alfinding that Miller's*depression and anxiety do
not appear to limit the claimant in any sigcant wlay]” for purpose®f providing further
restrictions in the RFC, when in fact tAeJ found Miller's depression to be a severe
impairment. (Tr. 482, 494.)

Moreover, the ALJ’s discussion about tleeards supporting Millés limitations with
respect to his ability to maintaconcentration, persistencedapace lacks a logical bridge.
Specifically, the ALJ gave Link’s opinion “greatight” in part because Link took into account
Miller’s “ability to be attentive[and] cooperative.” But thend¢hALJ, in contradictory fashion,
discounted Link’s opinion to the exteLink believed Miller could nobe attentive for periods of
less than fifteen minutes. (Tr. 490-91.) Timsonsistency cannot be explained away.

Similarly problematic is the fact that, withcgufficient explanation, the ALJ gave “great
weight” to the state agents’ apons who opined that Miller vgacapable of handling the stress
involved in unskilled work invaling simple, routine tasksThese state agents based their
opinions on the faulty premise that Miller had poessly held the same job for seven years, and
therefore it appeared thililler was not as redtted as he claime&ee Schmidt v. Barnhart
395 F.3d 737, 745 (7th Cir. 2005) (reasoning the Adasonably relied upahe fact that the
claimant had, during the relevairhe period, been employed for four continuous months doing

data entry and had lost his jobtmime to an inability to perforniut rather due to a decreased
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workload resulting in layoffs). However, the red¢@oes not show thatiNer ever held a single
job for any considerable length tifne, let alone seven years. Thus, the ALJ erred when he
relied so heavily on the state agents’ opiniaitiout explaining how these opinions were
affected by the agents’ erroneous belief that Wihiad at one time held the same job for seven
years.

Ultimately, despite repeated referenceblilter’s testimony and in his medical records
that he is unable to maintain pace for extenurtbds of time and unable deal with criticism
from supervisors, the ALJ has not explainedhbese limitations were accounted for in the
RFC. Without such an explanation, the Gasiunable to determine if the RFC finding
adequately accounts for Millerdlocumented difficulties of déag with ordinary supervision
and maintaining concentration for a prolongedqukof time. This is important because VE
Daoud testified that employment as a mail sopiace marker, and assembly worker (which
could be performed with the ALJ’s given RF&)Jl required ordinary supervision and the
ability to keep on task.

The ALJ also erred by failing to sufficientixplain how Miller’s ability to engage in
activities of daily living means thiller is also able to perform a full day of work on a regular
and consistent basis given his mental limitati@ee Bjornsor71 F.3d at 647 (“The critical
differences between activities ddily living and activities in a flstime job are that a person has
more flexibility in scheduling the former than the latter, can get help from other persons (in this
case, Bjornson's husband and other family mempamsl)is not held to a minimum standard of
performance, as she would be by an employeiri)fact, Miller ha a history of fleeting

unskilled jobs which the ALJ never even mentioned in his opinion.
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Finally, the ALJ erroneously supported higiéethat Miller was not as limited by his
mental health issues as suggested because Raitkextremely limited mental health treatment.
However, the ALJ failed to discuss Miller'sasons for not seeking treatment for his mental
health problems, despite evidence suggestingMiikr did not have théunds to obtain needed
treatmentSee e.g., Shauger v. Astr6&5 F.3d 690, 696 (7th Cir. 2012) (“an ALJ must first
explore the claimant’s reasons for the latknedical care before drawing a negative
inference.”) (citations omitted); SSR 96—7p (“th¢uaitator must not draw any inferences about
an individual's symptoms and thé&inctional effects from a faite to seek or pursue regular
medical treatment without first considering amplanations that the ¢ividual may provide, or
other information in the case redpthat may explain infrequeat irregular medical visits or
failure to seek medical treatment.”).

On remand, rather than making the blardssertion that “claimant’s statements
concerning the intensity, persistence and limiting effects of these symptoms are not credible to
the extent they are inconsistent with the ab@stdual functional capacity assessment,” the ALJ
is instructed to explain which statements of Miller's were discredited and the basis for
discrediting the alleged limitingfects of his symptoms. In addition, the ALJ shall explain how
Miller’s actual abilities and limitationsere accounted for in the RFC assessment.

C. Step-FiveFinding

The ALJ found that Miller could not perform his past workgdtaur), but he was able to
perform other jobs that existéu significant numbers in the national economy (step five). In
deciding what work Miller was capable ofrf@@ming, the ALJ relied on VE Daoud’s testimony,

which in turn relied on the ALJ’s hypotheticabdaining the same limitations as found in the
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insufficiently supported RFC). The ALJ also rejected VE Breen’s report, which was based on a
more restrictive RFC than ultimately determined by the ALJ.

While Miller contests the ALJ’s creditinthe testimony of VE Daoud and discounting the
report of VE Breen in making these findingse thourt need not analyze this issue where a
remand is necessary on other grounds which made both Daoud and Breen’s opinions suspect. In
other words, because VE Daoud’s testimony based on the specific limitations posed in the
ALJ’s hypothetical which mirrogkthe unsubstantiated RFC detenation, her testimony is
unreliable at this point. And vetther or not it was error for the ALJ to afford no weight to VE
Breen’s opinion will also depend on the outcoméefremand. While it is true that VE Breen
opined that certain restrictiomgould preclude all work, hi®stimony was contingent upon the
belief that certain of Miller’s nitations were as severe as doented in the record. However,
it is the ALJ’s duty to assess the weight to fierded to the record evidence and to determine
the claimant’s actual limitations and resulting REGee20 C.F.R. §§ 404.1520(e), 404.1545,
404.1546(c). As a result, steps four and fivencatve properly analyzed in this appéaung v.
Barnhart 362 F.3d 995, 1000 (7th Cir. 2004) (the Aust determine the claimant's RFC
before performing steps 4 and 5 because a fldRkd typically skews gestions posed to the
VE); 20 C.F.R. 88 404.1520, 404.1545; SSR 96-8p.

Once the ALJ provides adequate support ferchedibility and RE findings, then the
Court can assess whether a VE's testimony caeli@ upon as an accurate indicator for the
type of work Miller is capablef performing. The record does nmequire an award of benefits
at this point. However, the Court would edor purposes of remand (and to address an

argument posed by Miller’'s counsel) that D@T lists only the maximum requirements of

' Ultimately, if the ALJ determines that Milleannot handle ordinarypervision and/or cannot
sufficiently remain on task, then Miller would not be able to perform the jobs identified by VE Daoud or
other jobs in the economy.
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occupations as generally performed, and a V@lasved to provide more specific information
about job requirements based on a VE’s egpee in job placement or career counselee
SSR 00-4p.
V. Conclusion
For the aforementioned reasons, the Comumesis decision is RRANDED for further
proceedings consistent with the conclusions in this order.
SO ORDERED.

ENTERED:__August 19, 2014

/s/ JON E. DEGUILIO
Judge
United States District Court
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