UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

SCOTT A. SPAKE,
Plaintiff,
V. Case No. 3:13-CV-722 JD

CITY OF ELKHART, et al,

Defendants.
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OPINION AND ORDER

This is a civil rights case in which the Pldiif) Scott A. Spake, alleges that on December
14, 2011, he was unlawfully stopped for a trafficlation and arrested without probable cause.
Although officers at the scene agdbat the car smelled of mpana and Spake appeared under
the influence, Spake had not ingested any aloohdrugs that evening and the toxicology report
from Spake’s blood draw showed that he wasunder the influence of illegal substances,
including marijuana. Spake’s three chargesofmerating under the influence were ultimately
dropped and his license was reinstated &fééng suspended for about six months.

In his complaint, Spake asserts a hostafe and federal claims, none of which are
separately denoted so as tentify the particulardcts supporting each legal claim. (DE 1.) The
remaining defendartfiave now moved for summary judgment on his claims including the City
of Elkhart and Elkhart Police Department wdantend that Spake suffered no constitutional
injury and did not meet the requirementdvidnell v. Dep’t of Soc. Sery€36 U.S. 658 (1978).
(DE 40.) While Spake appears to havéatly pled numerous claims, in responding to

defendants’ requested summary judgment Spakeoadedges that his claims are premised only

! Individual officers Oldroyd, Wathell, Hupp, and McHenry, alongjth Elkhart County and the
Elkhart County Sheriff's Departmé have been previously diggssed as defendants from this
case. (DE 34; DE 42.)



on two events.Specifically, plaintiff's @unsel has conceded that all of Spake’s claims “are
based on two separate events: 1) the stoppingafehicle without probable cause, and 2) his
subsequent arrest for operating while intaxed without probable cause.” (DE 56 at 6.)
Accordingly, should probable cause support the initial stop and subsequent arrest, then summary
judgment is appropriate in this case.
Because Officers Faigh, Miller, and Satir had probable cause to stop Spake for a
traffic infraction, Officer Ray had probable causarrest Spake for driving while intoxicated,
and there is in turn no basis for liability undéonell, the defendants’ motion for summary
judgment is GRANTED as tall remaining parties.

|. FACTUAL BACKGROUND

As acknowledged by plaintiff, summary judgmeests on: (1) whether Officers Faigh
and Miller could have reasongtitelieved Spake failed to stbyis vehicle before entering a
“sidewalk”, thereby giving them probable cadsenotify Officer Schroth to stop Spake for
committing a traffic violationseelnd. Code § 9-21-8-42 (requig that a person who “drives a
vehicle within a business or rdsnce district that ismerging from an alley, a driveway, or a
building shall stop the vehicle immediately befdraving onto a sidewalk or into the sidewalk
area extending across an alleyway or a peidaiveway”); Ind. Code 9-13-2-167 (defining
“sidewalk” to mean “the part & street between the curb linesthe lateral lines of a roadway,
and the adjacent property lines intended foruge of pedestrians”)nd (2) whether Corporal
Ray had probable cause to arrest Spakdriging under the influence of marijuanas to the
first inquiry, Spake arguesahupon exiting the gas station sidewalk was evident, and
therefore the officers couldn’t haveasonably believed that kimlated Indiana Code § 9-21-8-

42. With respect to the second ifrguSpake attempts to explain away some of the indicators of



his impairment in an attempt to undermine diffecer’s basis for probable cause to support his
arrest. The Court now considers these issubghnhof the facts viewed in Spake’s favor.

On the night of December 14, 2011, Spake and his fiancé Janet Medina stopped at the
Energy Oil gas station in Elkhalndiana between 9:00 p.mMma9:20 p.m. (DE 40-1, Depo. of
Scott Spake, p. 16-18.) After paying for his gagake exited the gasation through the gas
station’s driveway and turned righinto Main Street (heading south)DE 40-1, p. 18-22, 86.)
Spake admits that he did not completely stogngtpoint when he exited the gas station and
turned onto Main Street. (DE 40-1, p. 2Ruring his deposition, Spake identified various
photographs taken of the scene which accuratgdictizl the driveways to the Energy Oil gas
station (DE’s 56-2, 56-3, 56-4, 56-11, 56-12, 56-1318Qattached as Exhibit A to this order)),
and it was Spake’s opinion thatither driveway contained a smalk or signage that required
him to stop before exiting. (DE 40-1, p. 20-22, 55-56, 60-64.)

Because the area was having problems withegraspecially drug activity, Sergeant Karl
Miller® and Corporal Chris Fai§hvere conducting surveillance tife Energy Oil gas station in
an unmarked vehicle approximatélyenty-five to thirty yards aay and in a lighted area. (DE

40-2, Depo. of Sergeant Miller, p. 15-17, 31-32,8#55; DE 40-4, Depo. of Corporal Faigh, p.

% The parties do not contest that Spake’s exit floengas station was via a private driveway for
purposes of Indiana Code § 9-21-8-82elnd. Code 9-13-2-135 (“‘Private driveway’ means a
way or place in private ownerghihat is used for vehiculamatvel by the owner and those having
express or implied permission frometbwner but not by other persons.”).

3 At the time of the incidenSergeant Miller had been phayed with the Elkhart Police
Department for approximately eleven years, asdraiining consisted ohbse things learned at
the Indiana Law Enforcement Academy, as welbastifying the smell ofmarijuana. (DE 40-2,
p. 7-9, 53-54.)

* Corporal Faigh has worked for the ElkhBdlice Department sindate 2006 after receiving
his training at the Indiana Law Enforceméatademy, and he aldwad training in and
experience with identifyig the smell of marijuana. (DE 40-4, p. 8-9, 80.)



17-19, 25, 27-28, 50.) Sergeant Miller and CorpBeatjh observed Spake’s vehicle leave the

gas station and fail to stop upon crossing what they believed to be a sidewalk. (DE 40-2, p. 18,
21, 25-27, 35, 52-53, 61-62; DE 40-4, p. 17-20, 77.) During Sergeant Miller’s deposition, he
described the scene and indicatieak the sidewalk visibly staresnd ends on each side of the
driveways to the gas station, and thus, it neci#gsantinues through #hdriveways. (DE 40-2,

p. 26-27, 51-53, 55, 58; DE 40-3, Exhibit F.) Corpdtaigh also described the sidewalk during

his deposition as being one that “goes aroundhtistness” and he expreed that a pedestrian

using the sidewalk would have to cross the driveways in order toaerdn the sidewalk. (DE
40-4, p. 18, 39, 41; DE 40-5, Exhibit 5.) Miller aRdigh believed that cars coming out of the
parking lot where Spake drove were requiresttp short of the sidewalk pursuant to Indiana
Code § 9-21-8-42. (DE 40-2, p. 52-53, 61-62; 4E4, p. 21, 37, 76-77; DE 56-16, Exhibit 10.)
But because Miller and Faigh were in an unmdnkehicle policy did not permit them to initiate

a traffic stop, so they radioed for a marked unit to stop Spake’s white Dodge Magnum for failing
to come to a complete stop before crossirsidewalk area onto a roadway. (DE 40-2, p. 18-21,
27; DE 40-4, p. 20-22, 35, 52; DE 40-6, Depo. of Sergeant Schroth, p. 12-13, 15-16, 36.)

So after exiting the gas station, Spake drovea few blocks and was pulled over by
Sergeant Brian Schrotiwho had been informed by Officefaigh and Miller that there was
probable cause to initiate the stop. (DE 4@-122; DE 40-2, p. 21-23, 26-28; DE 40-6, p. 12-13,
15-16, 36.) Spake realized thatwas being pulled over because he saw the lights in the mirror.

(DE 40-1, p. 22.) Corporal Schroth then appreac8pake’s car, along with Sergeant Miller

® At the time, Sergeant Schroth had been emplaoyith the Elkhart Police Department for over
14 years, he was ranked a corporal, and hepatslling the area in a marked squad car while
dressed in full uniform. (DE 40-6, p. 7-12.)



(who walked behind Schroth) and Corporal lRajggho approached the passenger side). (DE 40-
1, p. 23; DE 40-2, p. 29, 36-37; DE 40-4, p. 53, 55.)

Corporal Schroth testified dag his deposition that upon makj contact with Spake, he
recognized the odor of marijuana emitting frme driver’s side window—as did Sergeant
Miller—and so Schroth asked Spake to stapof the vehicle. (DE 40-2, p. 37-39, 54, 61; DE
40-4, p. 55-56; DE 40-6, p. 17-18, 23.) Corporaphalso smelled marijuana coming from the
vehicle, recalling that the paenger window was likely crackepen. (DE 40-4, p. 55-57.) In
fact, Spake heard the officers/sgy that they smelled marijuann the car. (DE 40-2, p. 26.)

Spake cooperated by exitingethar and after an outer clothing pat down of Spake,
Corporal Schroth requested aigrrecognition expert to come ttoe scene. (DE 40-6, p. 19-20.)
Once Corporal Jason Raesponded, he was informed by Corporal Schroth that Spake’s vehicle
had a strong odor of marijuana and Spake cpagsibly be under thefinence of marijuana.

(DE 40-8, Depo. of Jason Ray, p. 20, 22.) Corporgl d&@aducted further inquiry with Spake at

that time’ Id.

® Corporal Jason Ray has been an officer sirsecly 2000, serving the Ellit Police Department
since August 2006. (DE 40-8, p. 7-8.) He is difted drug recognition examiner (DRE) and
breath test operator, and heestified in the National Highwayraffic Safety Administration’s
standardized field sobrietgsting through the Indiana SchadlToxicology. (DE 40-8, p. 7-8,
10, 37, 42.) Corporal Ray became a certiftlRE through an 11 day course with the
Indianapolis Metropolita Police Department Academy, whére was taught the testing process
used to determine the type of draigperson is under the influence dé.(p. 11-12.) On
December 14, 2011, Corporal Ray was supervised by certified DRE Sergeant McHenry while
conducting the drug recognition examination becauie to receivingfull certification”

Corporal Ray had to be supervised by a ¢ediDRE individual for ks first 12 drug recognition
exams. Id., p. 13.)

” In the meantime, Sergeant Jack Oldroyd hadlzsm called to thecsne to have his K-9
conduct a sniff test for drugs on Spake’s e&hi(DE 40-2, p. 39.) However, Spake has
dismissed Sergeant Oldroyd from the action witjyatice. (DE 42.) Ultimately, the officers did
not find any drugs (DE 40-2, p. 40), and Spekeot now pursuing a claim based on any
unlawful search.



Corporal Ray read Spake WBranda rights and performdald sobriety tests at the
scene. (DE 40-1, p. 30; DE 40-8, p. 23-25, 27-3p3gke’s sworn testimony established that
before Ray gave him these tests, he wasdagkbere was anythinthat would inhibit his
performance, but Spake offered no such inftram. (DE 40-1, p. 30.) Although Spake contends
that he failed to perform the tests properly because he was cold and wearing dress shoes, along
with the inclement weather (ske®g) and uneven road surface,did not tell any officer that he
could not perform the tests because of these circumstances. (DE 40-1, p. 30-31, 25, 103.) Spake
figured the officers knew of the conditions besathey were standirgut there too. (DE 40-1,

p. 31.)

During his deposition, Spake admitted thaph&bably did not perform the majority of
the field sobriety tests properly—sycally, he was not able to germ the heel to toe test or
one foot test. (DE 40-1, p. 31-32, 96-97.) AltghuSpake’s girlfriend thought Spake performed
the tests correctly (DE 56-7, Depo. of Janet Madp. 24-25), Spake admitted that an officer
watching him perform the tests would haveated him failing the tests. (DE 40-1, p. 31-32.)
While Corporal Ray confirmed observing Spak&&aring black loafers and obviously knew that
it was cold and dark, he still beved Spake had failed the walktwand the one leg stand tests.
(DE 40-8, p. 21, 23-24, 32.) At his deposition, @mal Ray acknowledged that while a person
standing in the “cold, sleety,irg, dark night, . . . for over 40 minutes” may be affected in
performing the sobriety tests, he did not belithat was the case withggect to Spake. (DE 40-
8, p. 61-62.)

Although Spake passed the gaze nystagmusQegboral Ray explained that marijuana
does not cause nystagmus and so the test annaticator for the usef marijuana. (DE 40-8,

p. 67-68.) In addition, Corporal Ray smelt ttor of marijuana coming from Spake’s clothing



during the testing, and he observed that Spakes were watery with red conjunctiva, which
appeared to him to be signs of impaimhgDE 40-8, p. 22-25, 30, 34-35, 62.) Spake admitted
during his deposition that on the evening of lmiest, he could have ddloodshot (or red) and
watery eyes. (DE 40-1, p. 69, 93, 104-105.)

Despite that Spake and Medina denied hesafsalcohol or illegatirugs, Corporal Ray
found that Spake showed signs of impairnteaged on the field sobriety testing and his
observations, and so he administen portable breath test tdawut alcohol—which indicated
no presence of alcoh®(DE 40-1, p. 23-25; DE 40-8, p. 26-27, 30-31, 40, 45-50; DE 56-7, p.
22.) At this point, Spake wasgqaled in handcuffs and taken te tholice station where Corporal
Ray conducted more testing. (DE 40-1, p. 33734, DE 40-4, p. 66-67, 77-79; DE 40-8, p. 41.)
Spake testified in his deposititimat no inappropriate force waseasby any officer at the scene.
(DE 40-1, p. 32.)

At the station, Corporal Ray conducted furtheld sobriety testing by observing Spake
for twenty minutes and giving him a chemicadath test which ruled out alcohol impairment.
(DE 40-1, 33-34, 37; DE 40-8, p. 42-44; DE 40-9BRport.) He also conducted a pupil test
and tests similar to those performed at the seéheSpake believes that he “did better” in
performing the field sobriety tesat the station, although he wa# sbld and wearing the same
shoes as he was at the scene. (DE 40-1, p. 34.) However, Spake admitted that he did not really
know if he passed the tests or not. (DE 40-B6p) Corporal Ray documented his observations

including the fact that Spake had reddenaudjunctiva which he associated with signs of

8 Spake believed it was the officer who pullethiiver who gave him the portable breath test
after he exited the car. (DE 40-1, p.23) But no one disputes the result.

® The standardized field sobriety testing wasducted at the police department as part of the
drug recognition examination, which SergesitHenry supervised. (DE 40-8, p. 43-44.)
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impairment rather than lesser symptoms cdumesleepiness or cold. (DE 40-8, 68-69; DE 40-9
DRE report.) Based upon the tigtaof all of the tests give and the impairment that he
observed at the scene, CorpdRaly reported that he believ&gpake was under the influence of
cannabis and unable to operateehicle safely. (DE 40-#&nd DE 56-6, p. 40, 44, 50, 53, 59-62,
73-74; DE 40-9 DRE report; DE 56-10.)

Spake was then taken by Corporal Schrottihnéohospital for a blod draw at Corporal
Ray’s request (in order to complete the ffisi@p of the DRE process), to which Spake
consented. (DE 40-1, p. 36, |. 24-p. 37, |. DE 40-6, p. 27-29; DE 40-8, p. 50-53.) Spake was
ultimately booked in jail for one day and ced with operating under the influence. (DE 40-1,
p. 9, 37-38, 42, 77.)

According to Corporal Ray, it appears tha thdiana Departmeiatf Toxicology did not
receive the kit until May 7, 2012, atite uncontested May 24 test rigsigwhich included testing
for marijuana) were negative. (DE 40-8, p. 55; bE9.) Spake’s charges were dismissed. (DE
40-1, p. 9, 37-38, 42, 77.) And although Sergeantevielieved that he had written Spake a
citation for his traffic infractin (DE 40-2, p. 33, 44, 46), Spake indezhthat he never received
a ticket. (DE 56-1, p. 43, 79, 92-93.)

II. STANDARD OF REVIEW

On summary judgment, the moving party bebhesburden of demonstrating that there “is
no genuine dispute as to any madkfact and the movant is ettéid to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). A “material” farst one identified by the substantive law as
affecting the outcome of the sulinderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). A
“genuine issue” exists with respect to any matdact when “the evidence is such that a
reasonable jury could return a verdict for the nonmoving patty.”"Where a factual record

taken as a whole could not leadational trier of fact to fintbr the non-moving party, there is
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no genuine issue for trial, and summary judgment should be grdéezlishita Elec. Indus. Co.
v. Zenith Radio Corp475 U.S. 574, 587 (1986) (citirBpnk of Ariz. v. Cities Servs. C891
U.S. 253, 289 (1968)).

In determining whether a genuirssue of material fact exss this Court must construe
all facts in the light most favorable tcethon-moving party and aw all reasonable and
justifiable inferences in that party’s favégterri v. Bd. of Trustees of Purdue Uni¢58 F.3d
620, 628 (7th Cir. 2006King v. Preferred Technical Grpl66 F.3d 887, 890 (7th Cir. 1999).
However, the non-moving party cannot simply @sthe allegations or dels contained in its
pleadings, but must present sufficient evidencétmsthe existence of each element of its case
on which it will bear the burden at tri@elotex Corp. v. Catretd77 U.S. 317, 322-23 (1986);
Robin v. Espo Eng’g Corp200 F.3d 1081, 1088 (7th Cir. 2000).

[ll. DISCUSSION

Spake made claims against OfficersgkaiMiller, Schroth, ath Ray in both their
individual and official capacite and alleges that the City Elkhart and Elkhart Police
Department are responsible for their condudie Court addresses timelividual and official
capacity claims against the offisdirst and then addresses Menell claims.

Spake’s federal claims arise under 42 G. 1983, which provides a cause of action
against any person who, while agtiander color of state law, pieves an individual “of any
rights, privileges, or immunities secured by the Constitution.” 42 U.S.C. § E&888ing v.
Livingston Cnty., Ill.674 F.3d 874, 878 (7th Cir. 2012). Ne contests that the defendants
were acting under color of stateMarather the contested issuenilether the officers deprived
Spake of his rights under thedth Amendment to be free from “unreasonable searches and

seizures,” U.S. Const. amend. IV, wheayttstopped his cand arrested him.



Spake also argues that the same facts supmdaim for illegal seizure under Article I, 8
11 of the Indiana Constitution. Though Indiana gpes$ its search andigare provision in a way
that is distinct from the Fourth Amendment analysegLinke v. Northwestern School Corp.
763 N.E.2d 972, 977 (Ind. 2002), both parties o#lya Fourth Amendment probable cause
determination. Moreover, Spake seeks only rreogedamages in this lawsuit (DE 1, 1 1, 40,
46, 52, 64), and the Indiana Supreme Court has recedjthat “[t]here is no explicit language in
the Indiana Constitution providing any specifimely for violations of constitutional rights.”
Cantrell v. Morris 849 N.E.2d 488, 499 (Ind. 200@);cord City of Indianapolis v. Co0
N.E.3d 201, 212 (Ind. Ct. App. 2014) (“[N]o Indiacaurt has explicitly recognized a private
right of action for monetary damagesder the Indiana Constitution.”) (quotignith v. Ind.
Dep't. of Corr, 871 N.E.2d 975, 985 (Ind. Ct. App. 2007)). Thus, the Court's analysis here
focuses on the Fourth Amendment, and theégmegree that the existence of probable ¢duse
would bar any of Spake’s claims.

A. Probable Cause for the Stop

While the Fourth Amendment prohibits unreasiole searches and seizures, the existence
of probable cause renders both traffic stapd resulting warrantlessrests permissibldones v.
City of Elkhart, Ind, 737 F.3d 1107, 1114 (7th Cir. 2013). dPable cause exists if at the time
of the arrest, the facts and eimastances within the officer’s knéedge are sufficient to warrant
a prudent person, or one of reasonable cautidsgliaving, in the circumstances shown, that the
suspect has committed, is committing, or is about to commit an offédséjuotingThayer v.

Chiczewski705 F.3d 237, 246 (7th Cir. 2012)). “Probable eaus. ‘is a fluid concept that relies

O While it is true that only reasonable sugmicwas necessary to initially stop Spakee Huff v.
Reichert,744 F.3d 999, 1004 (7th Cir. 2014)nited States v. Bullo¢k32 F.3d 1004, 1012 (7th
Cir. 2011), defendants waived sugltontention by arguing only thatobable cause existed for
the traffic stop and resuttyy arrest. (DE 40, p. 15-19.)
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on the common-sense judgment of the officesetaon the totality of the circumstances.™

Jones 737 F.3d at 1114 hayer v. Chiczewskr05 F.3d 237, 246 (quotingnited States v.

Reed 443 F.3d 600, 603 (7th Cir. 2006)). We objeelyv/‘step into the stes of a reasonable
person in the position of the afér,” and consider the facts knowo the officer at the time.

Jones 737 F.3d at 1114 (quotinthayer 705 F.3d at 246). We do nodnsider the subjective
motivations of the officerd. (citing Thayer 705 F.3d at 246). When a police officer reasonably
believes that a driver has committed even a minor traffic offense, probable cause supports the
stop.ld. (citing United States v. Garcia—Gargi&33 F.3d at 612/Vhren v. United State§17

U.S. 806, 819 (1996)).

To determine whether probable cause edigiee Court considers the law allegedly
violated.See e.g., Pourghoraishi v. Flying J, In449 F.3d 751, 761 (7th Cir. 2006). Here, the
defendants claim that Spake was stopped foatmad Indiana Code 8§ 91-8-42 requiring that a
person who “drives a vehicle within a businessesidence district that is emerging from an
alley, a driveway, or a building shall stop the wéimmediately before dfing onto a sidewalk
or into the sidewalk area exi#ing across an alleyway or a te driveway.” In turn, Indiana
Code 8§ 9-13-2-167 defines “sidewalk” to mean “thd péa street between the curb lines, or the
lateral lines of a roadway, ancethdjacent property lines intended floe use of pedestrians.”

Spake has provided various photographs whadurately depidhe area he drove
through to get from the gas station to Main Steswt have been attachedtiis order as Exhibit
A. (DE’s 56-2, 56-3, 56-4, 56-11, 56-12, 56-13,B6) Based on these photographs, Spake
argues that it is a disputed qgties of material fact whether tteeea he drove through constitutes
a sidewalk. Specifically, Spake asserts that witilee sidewalk and sidewalk area are clearly

delineated by the curb cuts surrounding thedaagrand egress of thas station[,] [n]o

11



reasonable person could identify a sidewalk dewalk area within the driveway of the gas
station.” (DE 56 at 7.) As asalt, Spake contends that no @aable officer could believe he
had violated Indiana Code § 9-2148-when he exited the gas statitzh.

The Court disagrees. Itismcontested that the sidewakissue continues on both the
south and north sides of each driveway and aMamp Street. And merely because the sidewalk
is interceded by the gas station’s paved drivewayaké&is unable to dispute the fact that this is
an area which remains between the lateral linddaoh Street and the adjacent property lines of
the Energy Oil gas station and is intended fergafe use by pedestrians moving alongside Main
Street, consistent witlmdiana Code 8§ 9-13-2-16%ee e.g., State v. Scha?84 P.3d 447 (N.M.

Ct. App. 2012) (noting that the general purpbskind New Mexico’s ae provision requiring

(in relevant part) a vehicle siop before emerging from aivBway onto a sidewalk was to
protect pedestrians from velaslemerging from ingress andesgs points). In fact, the
photographs Spake relies on, as attached to this, andesputably show that if pedestrians were
using the clearly demarcated sidewalk extegdilong Main Streetral immediately north or
south of the gas station’s drivevgyhen pedestrians would neceggaravel directly across the
driveways thereby remaining on the sidewalkwus, the gas station’s driveways contained
sidewalk areas, and this is exactly what is meant by a sidewalk that “extend[s] across . . . a
private driveway,” as stated in Indiana Code § 9-21-8-42.

More importantly, the defendants have bbshed that for the purpose of summary
judgment there is no factual dispute that wazdd into question Sergethliller and Corporal
Faigh’s reasonable belief that the driveway caomdia sidewalk and Spake had violated Indiana
Code § 9-21-8-42See United States v. Murid18 F.3d 720, 724 (7th Cir. 2005) (courts “need

only inquire whether the officer Hgrobable cause to believe thaatraffic violation occurred, . .

12



. not whether [the driver] actually was tailgating”) (internal citation omittddjted States v.
Cashman216 F.3d 582, 586—87 (7th Cir. 2000) (officezstimate of the fact undergirding a
violation does not need to be “perfectlycarate;” pertinent question is whether it was
reasonable for the officer to believe that aafion had occurred). Here, Spake admittedly did
not stop upon exiting the gas station, and Sgateslure to stop waactually observed by both
Sergeant Miller and Corporal igh who were conducting sunli@ince on that location.

Moreover, the photographs demonstrate that it wasanable for the officers to perceive that the
sidewalk, which ran alongside Main Street, agted through the private driveways of the gas
station, thereby reasonably intimating thaagwas required to stop his vehicle prior to
entering the sidewalk area. Accordingly, Sergéaitier and Corporal Figh had probable cause
to effectuate a stop based on their reasonable liedieSpake had committed a traffic violation.
Whren 517 U.S. at 81Qyluriel, 418 F.3d at 724 (“Probableus®e exists when ‘the
circumstances confronting a police officer supploe reasonable belief that a driver has
committed even a minor traffic offense.”) (quotibigited States v. Cashma2il6 F.3d 582,

586 (7th Cir. 2000))see also Austin v. Stat@97 N.E.2d 1027, 1034 (Ind. 2013) (“It is
unequivocal under our jurisprudence that even a nimaféfic violation issufficient to give an
officer probable cause to stop the driver of a elehil). And Spake does not dispute the fact that
Miller and Faigh'’s observations wereesthcommunicated to Corporal Schrbthyho as a
consequence of that communication, had potebeause to pull Spake’s vehicle ovgee United
States v. Harris585 F.3d 394, 401 (7th Cir. 2009) (reaig that the content of this

communication at least included information about the Ford Excuasid the need to conduct a

" In fact, Spake’s complaint specifically alleggnat: “Officer Schrotfexecuted a traffic stop on
Spake based upon information that Mr. Spakendidstop prior to a sidewalk.” (DE 1, { 15.)
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traffic stop, which alone would be enough tetjty application otthe collective knowledge
doctrine, as the officers were gt based on another officer’soqugest for a traffic stop rather
than their own suspicions).

Because even viewing the record in SgaKavor supports the conclusion that the
defendants had probable cause to stop &pakcommitting a traffic violation, summary
judgment shall be granted on this ground.

B. Probable Cause for the Arrest

Spake’s next contention is that even “[aJssug the stop of Spake was legal, Defendant
Ray violated Spake’s rights by arrestimgh without probable cae.” (Tr. 56.)

An arrest is reasonable if it is based ool@ble cause that the individual has committed
an offense, so to succeed on this claim, Spakst show a question of fact with respect to
whether the officers had prdila cause for his arre$tilliams v. Rodrigue09 F.3d 392, 398
(7th Cir. 2007) (“In order for [the plaintiff] tprevail on his § 1983 false arrest claim, he must
show that probable cause fus arrest was lacking.”)selley v. Myler 149 F.3d 641, 646 (7th
Cir. 1998) (“An essential predicate to any 8 18&8m for unlawful arrest is the absence of
probable cause.”).

However, once officers had probable cateseonduct the traffic stop of Spake for
committing a traffic violation, they could themrest Spake without violating his Fourth
Amendment rightsSee Jones v. City of Elkhart, In@37 F.3d 1107, 1115 (7th Cir. 2013) (citing
Atwater v. City of Lago Vist®32 U.S. 318, 354 (2001)nited States v. Child277 F.3d 947,
953 (7th Cir. 2002) (“A person arrested for dfense punishable only kg/fine typically is
given a citation (a ‘ticket’) and released, Bvaterholds that the Constitution allows the police
to place the person in custodgd take him to be booked.”Ray v. City of Chicagd29 F.3d

660, 663 (7th Cir. 2011) (noting thst long as a police officer hpsobable cause to believe that
14



a person has committed a crime (in this casefdhure to operate a vehicle without the
headlights being turned on), then it is not ¢dagonally relevant whether the person was
arrested on charges (here, the possessiocaitaolled substance) for which there was no
probable cause.). Thus, the Coneed not address whether tfécers had probable cause to
arrest Spake for operating while intoxicated.

However, the Court notes that the undisputetsfan the record clearly show that despite
Spake’s contention to the contyaCorporal Ray had a reasonabéesis to conclude that Spake
was under the influence of marijuana, and thad probable cause to arrest Spake for operating
while intoxicated.

Spake argues that the totality of the cirsteimces fail to support a finding of probable
cause, because the “only basis from which BDeéat Ray could justify his probable cause for
arrest for Operating while Intoxicated was orakggs alleged bloodshot ey, his alleged failure
of the field sobriety test, anddlalleged smell of marijuana ofshelothing.” (DE 56 at 9.) While
Spake characterizes these facts as being “allelgedhas not provided evidence rebutting them.
Rather, Spake believes that thiteer circumstances—such assHieing cooperative, passing
some field sobriety tests, dengiuse of marijuana, as well tiere being no physical evidence
of marijuana use (DE 56 at 8-9yeveal that he was not intoxicated. But Spake offers no case
law to support his position th#te undisputed facts are sdm&v insufficient to establish
probable cause under the circumstances of this case.

Again, Spake does not contest the fact @afporal Ray smelled marijuana coming from
Spake’s clothing. This evidence was consistétit Corporal Ray’sknowledge that other
officers had reported smelling a strong odomaifrijuana coming from Spake’s car. And

although Spake denied having ingested anyjosara or other controlled substances, he
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admitted that on the evening of his arrest he could have had bloodshot and watery eyes (a
potential indicator to police dhe use of marijuana) and tteat officer could have reasonably
concluded he failed the sobrigBsts at the scene. Spake ndwéd Corporal Ray that he was
having trouble performing the sobriety tests because of his shoes and the weather—things that
Spake presumed Corporal Ray was aware ofngilreir obviousness. In fact, Corporal Ray
acknowledged that he had accounted for theuoistances under which Spake performed the
sobriety tests, and he still believed Spakewed signs of beingnder the influence of

marijuana. The mere fact that Spake passed sobmety field tests, such as the gaze nystagmus
test, does not negate probabtdeise, at least in this caSee e.g., Seiser v. City of Chicag62

F.3d 647, 656 (7th Cir. 2014) (the fact that anvitlial is able to complete one or more field
sobriety tests successfully does not negate prelzahise when other circumstances give rise to
a reasonable belief that the imidiual is intoxicated). Additioally, even after Spake was taken

to the jail for close observation and contige of the drug recognition examination, Spake
continued to present with signs of impairmenich as having reddened conjunctiva, being off
step, repeatedly missing the tip of his nose, araysw, hone of which are contested. All of this
is to say that Spake is unable to rebut thap@al Ray had probable cause to arrest Spake for
driving under the infience of marijuan&ee, e.gGutierrez v. Kermon722 F.3d 1003, 1011-

12 (7th Cir. 2013) (applying Indiana law and ngti‘common indicia of intoxication” including

“watery or bloodshot eyes,” “thedor of alcohol on the breatHinsteady balancéand “failure
of field sobriety tests”). Ad although Spake’s blood test ritssitame back negative and his
criminal charges were ultimately dismissed, thasés were not withithe officer’'s knowledge

at the time of the arrest ancetiefore do not call into questitine probable cause determination.

See Ochana v. Flore847 F.3d 266, 272 (7th Cir. 2003).
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Because the officers had probable cause fdr that traffic stop and the arrest (and Spake
acknowledges that his claims are premised oteitleof probable cauder these two events),
Spake’s claims are barred. There is therefioreemaining claim holdinthe officers liable in
their official or individual capaties. And because the recdedves no doubt that there was
probable cause for the traffic stop and the arrest, it is well estathlibat without a violation of
constitutional rights the i€y and its police departméftcannot be liable under § 198&nes
737 F.3d at 1113.

V. CONCLUSION

In this lawsuit, Spake sought monetdamages based on his complaint’s extensive
perfunctory list of state andderal claims. But because the two events upon which Spake’s
claims rest—the traffic stomd his arrest for operating whiintoxicated—wes supported by
the officers’ probable cause, summary judgment rhasiranted in favor of all of the remaining
defendants on all of Spake’s claims. Accordingly, the defendants’ motion for summary
judgment is GRANTED and the Clerkirsstructed to terminate this case.

SOORDERED.

ENTERED: March 3, 2015

/s/ JON E. DEGUILIO
Judge
United States District Court

21t isn't likely that the policelepartment even had the capacity to sue or be sued under the
Indiana statutory schem®8ee Sow v. Fortville Police DepG36 F.3d 293, 300 (7th Cir. 2011)
(citations omitted).
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