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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION
ZIMMER, INC.,
Plaintiff,
V. Case No. 3:1€V-152 JD

STRYKERCORPORATIONetal.,

N N N N N N N N N

Defendants.
OPINION AND ORDER

Thisis acommercialdisputebetweernorthopedic implaninanufacturers Plaintiff
Zimmer, Inc. alleges that Defendants StrykKerporation and Stryker Orthopaedicsllectively
Strykett) recruitedformer Zimmer sales representativiessell Stryker orthopedimplantsin
violation of their noncompetition agreementk.says this was wide-rangingschemen which
formerZimmerrepresentatives operated under the guise of selling Vitagel, which does not
competewith Zimmer products, while reallyushing orthopeds that do.The Defendants
respondhatthereis no evidencéo substantiatéhis scheme.Rather, they say that this is a
straightforwardcaseaboutallegedimproprietyrelatingto asingleemployee Cody Stovallthe
only individual defendant in this case). They thlesl thismotionwhich seekartial summary
judgmentonthreeissuesil) thatthe Plaintiff does not have amyidenceof the use oVitagel
asacoverto sell competing product® violation of Zimmerrepresentatives’ noncompetition
agreementgor anyotherevidenceof wrongdoing beyond Stryker’s acquisition&tovall),(2)

that Strykeris notliable for the purporteanisconducf CrossLink, a Stryker distributor and (3)

1 While the Defendantsontinueto assert that Stryker Corporatismota proper defendanfDE 93 at 7 n. 1], they
havenotfiled amotionto dismiss. So,consistent withthis Court’s prior order, [DB8at 1 n. 1], theCourtdoesnot
differentiatebetween Stryker Orthopaediaed StrykeiCorporation, butathercollectivelyrefersto themas
“Stryker.”
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thatanyclaimsbasedon Chris Smith,aformerZimmer representativarebarredby thestatute
of limitations. [DE 92]. The parties have now fultyiefedthis motionandit is ripe for review.
[DE 93, 120, 124].
STANDARD OF REVIEW

Summaryjudgmentis appropriate when there ‘i genuine disputas to any material
factandthe movants entitledto judgmentas a matteof law.” Fed.R. Civ. P.56(a). A genuine
disputeasto anymaterialfact existsif “the evidencdas suchthata reasonablgiry couldreturn a
verdict for the nonmoving party.Cung Hnin v. TOA (USA), LLG51 F.3d 499, 504 (7th Cir.
2014) (quotingAnderson v. Liberty Lobbync., 477 U.S. 242, 248 (1986)). To survive a motion
for summaryjudgmentthe party with the burden of proof “musfirmatively demonstrateyy
specific factuahllegationsthatthereis agenuinessueof material facthatrequiredrial.”
Hemsworth v. Quotesmith.coing¢., 476 F.3d 487, 49(¥th Cir. 2007). The Courtmay consider
amotionfor partialsummaryudgment‘as to particularissuesor facts ina case, eveifithose
issuesarenotin and ofthenselvesdispositiveof a claimor case.” Chubb Indem. Ins. Co. v. 21
E. Cedar, LLCNo. 10 CV 7111, 201WL 2619469, at *4 (N.D. Ill. June 12, 2014ge also
Hill -Jacksorv. FAF,Inc., No. 1:10€V-01296, 201 WL 3902772, at *ZS.D. Ind. Sept. 6,
2011) (“A partymayfile amotionfor partialsummaryudgmentin orderto dispose oand
narrow down issues for trial.”)Since theCourtis evaluatinga motionfor partialsummary
judgmentfiled by the Defendantst will construeall disputedfacts inthelight mostfavorable to
thePlaintiff. SeeAnderson477 U.S. at 255 (at tleammaryjudgmentstage “the evidence of

the nonmovantis to bebelieved,andall justifiableinferencesareto be drawnn hisfavor”).



FACTS

This casecentersonZimmer's allegatiorthat Stryker has repeatedly poached its sales
representatives and then used their relationshijsphysiciango sell Stryker orthopedics.
While Zimmerrequires its representativesdign noncompetitioragreementst says Stryker
subvertedhose agreemenks hiring Zimmer personnel under thaetensef sellingVitagel (a
sprayusedto controlbleedng in surgery) which does notompetewith Zimmer products.In
reality, Zimmer says Stryker does not haweichinterestin trying tosell Vitagel sinceit is
priced out of thenarket. Rather, Vitagelvas merelyawayto getsalespersonneinto the
operating room with doctors théyad serviced at Zimmer gurreptitiously hawk Stryker
products.

Stryker allegedlyemployedhistactic with six ofZimmer'sformerrepresentativeskirst
are Chris Smith anwilliam Whilden. Smithworkedfor Zimmer Mid-Atlantic,a Zimmer
distributor, from 2004 to 2012V hildenworkedfor other Zimmer distributorsnostrecently
Zimmer Triple Play, from 1992 to 2013. Ba#signedo takepositionsselling Vitagel, Chris
Smithfor Stryker andVilliam Whildenfor CrossLink,a Stryker distributor While there is
evidenceahattheyinteractedwith theirformercustomersasVitagel sales representatives, thisre
no direct evidence that th@yomotedcompetingoroducts or that Stryker sales were adversely
affected asresult. This ordemwill devote little discussion ttheseindividuals,becaus&immer
does not seetamageselating to either othem.

Second is the Dickersdream. This was a successfatthopedic sales groupatworked
for Zimmer Carolinasa Zimmerdistributorin SouthCarolina. It consisted of Leon Dickerson,
ChristopheiTerrellandJayBarnhardt. By 2012 ,theseindividuals generated roughly $12

million in annuakevenue.Theyresignedon SeptembeR7, 2012 and accepted positiangh



CrossLink shortlythereafter.While the DickersornTeampurportedly came to CrossLink to sell
Vitagel, thereis evidencehatits members maintainetbntactwith theirformerZimmer
customers.Further, upon the Dickersdream’stransition, two of its kegustomersabruptly
transitionedrom Zimmerto Strykerproducts.

Finally thereis CodyStovall. Stovall workedor Zimmerasasalesrepresentativan
Texas from2008 until 2014.In January2014, haesignedand accepted a position selling
Vitagel for Stryker. Zimmer presentsignificantevidence that Stovall’s transition involved
efforts to appropriate Zimmer business for StryKEhis includes, among other thingext
message which Stovalldiscusseaonversations he had with doctors about swiigho
Stryker products upon his resignation asstimonythat Stovall providedZimmercustomers’
instrumentequirementso Stryker before he resignedhe Defendantsontesthis evidence
with, inter alia, thetestimonyof Stovallandhis customerswhoindicate thaStovallnever
attemptedo solicit Zimmerbusiness.

Shortly after Stovall began his position wikryker,the Plaintiff filed thislawsuit. Its
amendedaomplaintbringsfive claims:(1) breachof contract againsstovall, (2) breachof
fiduciary dutyagainstStovall, (3) unfaicompetition againsstrykerandStovall,(4) tortious
interferencewith contractsagainsiStrykerand(5) tortiousinterferencewith business
relationships againStrykerandStovall.

The Defendants vigorously otest any wrongdoingThey say that all of the above
employeesvere hired bystryker orCrossLinkwith thelegitimateintent that theypromote
Vitagelfor the duration otheir noncompetition obligationghichtheydid. Further,theysay
that the Plaintifhas overstateits caseasregardinga nationwide scheme, when it should really

be astraightforwardawsuitabout asingleemployean Texas. They thus seekummary



judgmentonthreeissuesegardingZimmer’s third,fourthand fifth claims. First, theyarguethat
thoseclaimsshould be confined to events surrounddig/ker’s hiringof Stovallin Texasand
should notadvanceo theextenttheyarebased on the unsubstantiated Vitaggeme.Second,
theysaythat Strykeris notliable to the extent CrossLink, &trykerdistributor, engaged in
misconduct. Third, thegaythatanyclaimspertainingto ChrisSmitharebarredby thestatute
of limitations. The Couraddressesach argumenh turn.

ANALYSIS

TheVitagel Scheme

TheDefendantdirst asserthat,to theextentthe Plaintiff hasanyevidenceof
wrongdoingiit is cabinedo Stovall. Further, they say that tlessertiorthat Strykerused
Vitagel to coverup noncompetition violations by form&immerrepresentativeis basless.
The Plaintiff respondthatthe DefendantasedVitagel aspartof aschemeo conceal
noncompetition violationby salesrepresentatives acrose country.

The Dickersomeam

Most notably, they point to the hiring tife Dickerson Team. Recall thiatswas a
successfubrthopedicsalesgroupthattransitioned fronZimmer Carolinas to Stryker distributor
CrossLink inSeptembeR012. The Defendanésserthat this was an innocuous mows,
CrossLinkhiredtheDickersonTeamto sell Vitagel, which does notompetewith Zimmer’s
products. Furtheall threememberof thatteamtestifiedthatthey didnot solicit theirformer
customersn violation of their noncompetition agreementfDE 93-14 at 11] (Barnhardt); [DE
94-9at 14] (Dickerson);[DE 94-10at17] (Terrell).

Zimmerrespondshatthesaleof Vitagel wasa front for the Dickersomeamto maintain



contact with itformercustomersvhile covertlylobbyingthemto switchfrom Zimmer to
Stryker orthopedics. They offer thrpiecesof evidenceo supporthis conclusion.

First, therearetheeconomicof theacquisitionof the Dickersormeam. It cameat a
substantial cost. CrossLink paid Dickerson alone a $500,000 bonus (structutedras a
forgivable after three yearapda $486,00@uaranteednnualsalary. [DE 120-3at 20]. The
Plaintiff assertg¢hatthisis suspicious, since Vitagel costs only about $500 per unit. [DE 120-3
at 28]. Furthermoreijt was not a high volume produdhn fact, it was not even approved for sale
in themainhospitalghatthe Dickersormeamserviced. Ultimately, neither Dickerson nor his
teammemberssoldanyof it in thefirst yearthattheywere employed[DE 120-3 at 21].Terrell
testifiedthatit hadbeenpricedout of themarketby competitors’offerings. [DE 120-5 at 10].

Second, the Dickersofeam’smembersnaintained their relationshipgith their prior
customers.Dickerson and Terretestified that, after joinin@rossLink, theypeganmakingsales
calls to doctors thegervicedat Zimmerwithin a matteof weeks. These included Drs. Jennings
and Ridgeway, who had been two of th@incipal Zimmercustomers.[DE 120-3 at 23, 120-5
at9]. Barnhardtikewisetestified that, upon acceptirgnployment withCrossLink, héoegan
“making sales calls inhesamearea” that hédnadservicedwith Zimmerand“to thesame
surgeons’to whom hehadsold previously. [DE 12@-at 67].

Third, customer behavi@mhangedmmediatelyfollowing theDickersonTeam’s
transition. Specifically,the dayafter the Dickersoifeamresigned one of ifgrimaryaccounts,
St. FrancisHospital,askedZimmer Carolinasto remove its inventory. [DE 120-3 at 16].
Further,thePlaintiff's expert,Jeffrey Katz, opined th&trykerorthopedicsalesto Drs. Jennings
andRidgeway, which had been very low, increashdrplywhenthe Dickerson Teamoved to

CrossLink in October 2012. [DE 120-2 at 9] (show8tgyker sales t®r. Jennings increased



from $40,000in SeptembeR012to $250,000n October2012 andstryker sales to Dr. Ridgeway
increased fron$0 in SeptembeR012 to $80,000 i®ctober2012). His reportfurther indicates
that Zimmersales declined in roughly inverse proportion overstimaeperiod. [DE 120-2 at 9]
(showing Zimmer sales to Dr. Jennirdgcreased fror$il75,000 in September 2012 to $0 in
October 2012 and Zimmer saledin Ridgewaydecreased frorf8120,000 irSeptembeR012 to
$30,000 in October 2012).

Collectively, this evidence is sufficient snpport a claim for tortious interference with
contractual relations. Making out suchlaimrequires’(1l) theexistenceof avalid and
enforceableontract;(2) thedefendantsknowledge of thexistenceof thecontract;(3) the
defendantsintentionalinducemenbf breach of the contract; (#)e absencef justification;and
(5) resultant damages Sheets v. Birkys4 N.E.3d 1064, 1072 (Ind. Ct. App. 2016).

TheDefendantgprimarily arguethatthe DickersonTeammembers did ndireachtheir
noncompetitioragreementsyhich wouldprohibit the Plaintiff from satisfyingthethird element
of its claim. Gattov. St. Richard Schinc., 774 N.E.2d 914, 922 (Ind. Ct. App. 2002) (finding
tortiousinterferencewith contractuatelations clainforeclosedvhere the Plaintiff wasnable to
establisha breactlof contract). The above evidence, howevpermitsareasonableonclusion
to thecontrary. Specifically, itindicatesthat CrossLink hired the Dickersofeamat substantial
expenseao sell Vitagel,aninexpensive, lowrolumeproduct. That team then began making
sales calls tas formercustomersimmediately after whiclst. FrancisHospitalrequested that
Zimmer Carolinasremoveits productdrom St. Francis Hospitals, Stryker orthopedidesa
increasec&indZimmer orthopedicsalesdecreasedWhile circumstantialthis evidence could
permitareasonablguror to concludethat CrossLinkactuallyhired the Dickersoeamto sell

orthopedicdo its prior customersandthatthe Dickersomeamsubsequently didoin breachof



its members’ noncompetition agreemenBeeMaherv. RowenGrp.,Inc., No. 12C 7169, 2015
WL 273315, at *20 (N.D. lll. Jan. 20, 201&)otingthattortiousinterferenceclaims are
“inherentlydifficult to prove” and plaintiffs must thus “typically rely @rcumstantiakvidence
to showinducemenby theallegedtortfeasors”);Rhino Linings USA, Inc. Harriman, 658 F.
Supp. 2d 892, 905 (S.D. Ind. 2009) (denying summary judgaretdrtious interference claim
basedon circumstantiakvidence).

This evidencealsosupportsa finding inZimmer’'sfavor on thaemainingelementsf a
tortious interference withontractualelations claim.First, Dickerson,TerrellandBarnhardall
signednoncompetition agreementghich the Defendantslo notcontestwerevalid, enforceable
contracts.[DE 120-4 at 15] (Barnhardt)DE 120-3at 29] (Dickerson);[DE 120-5 at 19]
(Terrell). The Defendants also do not disptitat CrossLinkwasawareof these agreements,
whichis why it hiredtheDickersonTeamto sell Vitagel. [DE 93 at 12] (“Due to their non-
competeobligations, [CrossLink Presiderftleetwood hiredickerson, BarnhardgndTerrellto
sell Vitagel forthefirst yearsince Zimmer hadosimilar products.”).

The evidence further supports a findihgt CrossLink’s conduct was not justified. The
SecondRestatementf Torts § 767 sets forth thielevant factors inletermining whether conduct
is justified. Theoverriding question, howeveis whether thedefendant’s conduct has been fair
andreasonableinder thecircumstances.’Meltonv. Ousley925 N.E.2d 430, 441 (Ind. Ct. App.
2010). Here,if afactfinderwereto determine that CrossLimecruitedZimmer’'ssales
representativem knowirg violation oftheir noncompetition agreementsfollows that it would
not have been justified in doing s8eeWadev. Culp, 23 N.E.2d 615, 619 (Ind. Ct. App. 1939)
(“When one has knowledge of the contraghtsof another, his wrongful inducement of a

breachthereofis awillful destruction of the propertf anotherandcannot bgustified on the



theorythatit enhanceandadvanceshe businesmterestsof the wrongdoer.”) (quoting
Sorensorv. ChevroletMotor Co, 214N.W. 754, 755 (Minn. 1927))seealsoFishkinv.
Susquehanna Partners, G.B63 F. Supp. 2d 547, 589 (E.D. Pa. 2008) (finding no justification
whereanentity enterednto a joint venture with twandividuals“knowing thatthe venture
violated theimon-competitionagreementwith theirformeremployer’and thus caused “the
exact harnthe noneompetitionagreementsieredesignedo prevent.”). Finally, Zimmerhas
presented evidence damageshrough its experiyho opinedthatZimmerlostsalesasaresult

of the Dickersormeam’ssolicitationof its prior orthopedic customer$DE 1202 at 14]
(estimatingthat Zimmerincurredbetweert$1,415,900 and $1,784,348 in lost profits during the
twelvemonthnoncompetitiorperiod). As such, the Court concludleatZimmerhasmadeout
aprimafacie case fotortiousinterferencevith contractuarelations.

In light of that, thePlaintiff's allegationswith regardto the DickersonTeamcannot
support a tortiousterferencavith businesselationsclaim. In Indiana aPlaintiff cannot bring
suchaclaim where there ia contractunderlying theelationship at issueMurat TempleAss'n,
Inc. v. Live Nation Worldwide|nc., 953 N.E.2d 1125, 1132 (Ind. Ct. App. 2011) (“We have
consistentlyheldthatanaction for intentioal interferencavith a businesgelationshiparises
wherethereis no contractunderlying the relationship.”Heckler& Koch, Inc. v. GermanSport
Guns GmbHK71 F. Supp. 3d 866, 838! (S.D. Ind. 2014) (rejecting tortiougerferencewith
businesselationsclaim wherethe relationshifpetweerthe partieswasgovernedy awritten
distributionagreement)Mimms v. CVS Pharmacic., No. 1:15CV-00970, 2015 WL
6449293, at *5 n. {S.D. Ind. Oct. 22, 2015) (notirtbat, while alternative pleading mag
appropriatewhethera tortiousinterferencewith businesselationsclaim or atortious

interferenceawith contractuatelations claims appropriate “should be borne out during



discovery”). Here, thelaintiff's tortious interferenceith business relationdaimis based on
the samegroundsasits tortiousinterferencewith contractuatelationsclaim and is thus not
viable.

That leaveshe Plaintiff’'s unfaircompetition claim.Thetort of unfaircompetitioncomes
in manyflavors. Felsher v. Univ. of Evansvill@55 N.E.2d 589, 598 (In@001) (noting that
unfair competitionwas historicallyconsidered “a subspecies of tassof torts knownas
tortiousinterferencewith business ocontractual relations.jquotingWilliam L. Pracsser,
Prosser,Law of Torts956 (4th ed. 1971))As advanced by thelaintiff here, it includes “acts by
an employe@gainst an employer following thamploymentand the use by thamployeeof
trade secreter other confidentiahformationacquiredn the course of hismploymenftor his
benefitor thatof acompetitorin a manner whicks detrimentako hisformeremployer.”
Woodward Ins.Inc. v. Whitg 437 N.E.2d 59, 67 (Ind. 1982 bringing an unfaicompetition
claim, thePlaintiff has the burden of establishitige confidentialityof theinformationatissue.
SeeMeridianFin. Advisors,Ltd.v. Pence 763F. Supp. 2d 1046, 10646.D. Ind. 2011).

Outside of Stovall, however, thidaintiff does nopresenevidencehatany of theformer
employeest identifiesusedZimmer’stradesecrets or confidential information on Stryker’s
behalf. While the Dickerson Teardrew upon itgrior customersthe record does not indicate
thatthosecustomers’ identities were confidenttalthat Zimmemadeany efbrt to protect their
confidentiality. Seeid. (granting summarjyudgment orunfair competitionclaimwhere there
was noevidencehatanymeasure$iad beenakento protectthe confidentiality of thecustomer
list atissue). And while the DickersonTeamcould havedrawnupon other informatiorts
membersbtained during theemploymenivith Zimmer Carolinassuchasdoctors’preferences

andoperatingoroceduresthereis likewise no evidencean therecord to that effectWithout the
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samesummaryjudgmenton the Plaintiff’'s unfaicompetitionclaim, tothe extentt is predicated
on the actions of the Dickerson Team, is warrarftekeeBossv. Castrg 816 F.3d 910, 916 (7th
Cir. 2016) (noting that a party cannot rely on speculatioreteadsummarnyjudgment)? Thus,
as regards the Dickerson Teaime Court findghatthe Plaintiff’s tortious interferencwith
contractual relations claim is viableytits tortious interferencwith business relatiorsnd
unfair competitionclaimsarenot. SincethePlaintiff does not seetamagesvith regard to
Smithor Whilden,thatleavesonly thePlaintiff's allegations pertaining tStovall.

Stovall

TheDefendantslo not conteghatthe Plaintiff hassufficient evidencéo bring eachof
its claimsto a jurybasedon Stovall’'s transition.[DE 93 at 16 n3] (“This Motion for Partial
SummaryJudgment is not broughtith respect tdhe purported orthopaedsalesto Doctors
North and Risko unrelated to theojanHorsetheory/Vitagelsales”). Rather, theyarguethatthe
Plaintiff cannot substantiate itisird, fourth or fifth claims to the extent they both relate to
Stovall and are predicatexh aVitagel salestheory,as theres noevidencehat Stovalleversold
Vitagel. Id.

But Vitagelis not aseverablaspecbf thePlaintiff's claims. The Plaintiff's theory is

2 Summaryjudgmenton thePlaintiff's unfair competitiorclaim mayalsobejustified foranothereason not raised
by the parties. Thetort of unfair competitionto the extent it imposebability for misappropriatiorof confidential
information,appears preemptday the Indiana UnifornTradeSecrets Act.HDNetLLC v. N. Am.Boxing Council
972 N.E.2d 920 (IndCt. App.2012) (findingcommonlaw tort causes of action fanformationtheft preemptedy
thelUTSA); Konecraneslnc. v. Davis No. 1:12CV-01706JMS,2013WL 1566326at*4 (S.D.Ind. Apr. 12,
2013) (applyingdDNetto find unfaircompetitionclaimbased oremployee’suseof formeremployer’sconfidential
informationpreempted).

3 In their opening briefthe Defendantarguein afootnotethat “it is questionablevhether undemdianalaw,
Strykercould evenbeliable for unfair competition"asIndianaonly permitssuchatort whereanemployeengages
in misconduct.[DE 93 at16 n.4]. Tothe extent the Defendargensider thisnindependent argumerit,is so
cursorythatit is likely waived. SeeBakalisv. Golembeski35 F.3d 318, 326 r8 (7th Cir. 1994) (finding waiver
whereanargumentvas“madeonly in afootnotein the openindirief’” evenwhereit waslaterfully developedn the
reply brief). But evenif thatwerenot so,the Courtneednotreachthis argumentas itdetermineghatthe Plaintiff's
unfair competitionclaimfails on othergroundsasdiscussedbove.

11



that Strykerhired Stovallto appropriatenis orthopedic busines3.hereis substantial (albeit

hotly contestedsupportfor this, which includes evidencthat StrykerofferedStovall a bonus

for businesshathe brought oveirom Zimmer,[DE 121-6 at 20], that Stovall provided
informationregardingDr. North’sandDr. Risko’s instrument requirements $tryker,[DE 121-
10at 5], thathesolicitedthose doctorto switchto Strykerproducts|DE 121-6at 26-27], and
that Drs. North and Rko then did so, [DE 1210 at 4, 121-11 at 7-8], causidgnmerto lose
profits. [DE 120-2at 34]. Vitagelwasanecessargomponent of this plams itprovided the
coverfor Stovall'stransitionin light of his noncompetition agreemeriurther,while Stovall
didn’t ultimatelysell anyVitagel, he could havstill usedthe pretense that he intended to do so
to justify his move to Stryker.

So, thatStovallwashiredto sell Vitagel issimply onepieceof uncontesteévidencehat
supports a basgremiseunderlying the Plaintiff' slaims:that he was purportedly hired to sell a
productthatdoes notompetewith Zimmer,while in reality he worked bothbeforeandafter his
transitionto convertZimmerbusiness oistryker'sbehalf. Becausdghe Defendants do not
otherwise conteghatthereis sufficientevidenceo bring thoseclaimsto trial, the Court finds no
basis to grant partimummaryudgment orthem.

Torecap,then, theDefendantsfirst argumentor partial summaryudgments thatthe
Plaintiff cannot suppoiits tortiousinterference with contractuedlations tortiousinterference
with businesselationsor unfaircompetitionclaimsto the extent thegirebased on th¥itagel
sales scheme or any alleged wrongdoing outsictyrker’s hiring ¢ Stovall. The Court
disagrees.Specifically, itfindsthat CrossLink’s hiring of th®ickersonTeamto sell Vitagel can
support a tortiousterference with contractual relations claibut not a tortious interference

with businesselationsor unfaircompetitionclaim). Further,sincetheVitagel schemas

12



necessarily intertwinedith all three of thoselaimsas they pertain to Stovadnd the
Defendants do not generally contest that those can survive sunuagmyent,the Court does
not grant partial summarnudgment orthem.

Stryker’sLiability

That leads to the Defendants’ second grdiangbartial summaryjudgment:that Stryker
is not liable for anynisconducby its distributor CrossLink. As notedabove, the Plaintiff has
presentd evidenceo substantiate claimfor tortiousinterferencewith contractuatelations
based on CrossLink’s acquisition of the DickerSaam. But Stryker saythatit hadnothingto
dowith thathiring decision. It offersthetestimonyof each of the Dickerscheam’smembers
thatthey did notommunicate wittstrykerduring the hiring process, [DE 94-10 at 15] (Terrell);
[DE 93-14 at 10-11] (Barnhardt); [DE 94-9 at@ickerson)andnotesthat Strykeris not a
partyto theiremployment contractsith CrossLink. [DE 94-5] (Dickerson); [DE 94-6]
(Barnhardt); [DE 947] (Terrell). Moreover, CrossLink President Thonfdsetwoodestified
that he determinethe Dickersormeamshould selVitagel withoutanyinputfrom Stryker. [DE
94-4 at 18-19]. Barnhardt and Dickerson désiifiedthatthey did noteportto Stryker
managemerafter starting work [DE 93-14 at 9](Barnhardt); [DE 94 at 10] (Dickerson). So,
Strykersays thereis nobasisto hold it accountable for the indemmtactionsof its distributor,
which is notnamedas a defendant in this lawsuit.

Agency

The Plaintiff responds that CrossLink acted aagantof Stryker. “It is beyond dispute
thataninjuredpartymaybring anactionagainstothanagentandhis principatto recoverfor
tortscommittedby theagent.” BischoffRealty,Inc. v. Ledford 562 N.E.2d 1321, 1324 (Ind. Ct.

App. 1990). To establish an actual agency relationship, tetements mugte shown(1)

13



manifestatiorof consenby the principal, (2) acceptance of authority by the agent, and (3)
controlexerted by the principaverthe agent.Bauermeister v. ChurchmaNo. 88A05-1601-
CT-96, 2016WL 3369575, at *3 (Ind. Ct. App. June 16, 2016lhe principal’s control over the
purportedagent’sdayto-day operations is of paramountportance.Day-to-day operations
could include such things as personnel decisiooskkeepingndfinancial mattersandbuying
and selling inventorgndsupplies.” Carlislev. Deere& Co., 576 F.3d 68, 656 (7th Cir. 2009)
(citation omitted). While a distributorcanbeanagentof amanufacturersmith v. Biomeinc.,
384F. Supp. 2d 1241, 1256-%[.D. Ind. 2005), a distributomanufacturerelationship does
not by itself giveriseto a finding ofagency.Am. Commercial Line$,LC v. Lubrizol Corp, 817
F.3d 548, 551 (7th Cir. 2016)eon v. Caterpillar Indus., Inc69 F.3d 1326, 13337 (7th Cir.
1995);seealsoRestatemen{Second of Agency) 8 14J. An agency relationshgybe proven
by circumstantiakvidence.Bauermeister2016WL 3369575t *3.

Stryker argues that it does not exert sufficient control over CrossLinkatolish an
agency relationship. It notes that CrossLink doeerolusivelysell Stryker products[DE 94
4 at 5]. Further, Fleetwoodestifiedthat Strykerhasno ownershipnterest inCrossLink,does
not makedecisionsasto who CrossLinkcanhire andfire anddoesnot have any say in
CrossLink’s dayto-day operations[DE 94-4 at 2930].

Zimmer presentsvidence to theontrary. It notes that CrossLink represents “various
[Stryker] productlines” asanexclusive distributor for StrykeffDE 93 at 10]; [DE 94-4 at 6]In
thatrole, CrossLink personnel have undertaken tasks asotpresenting/itagel during
surgeies,[DE 120-8at 25-26], educatingcustomersasto howit worksandseekinghospital
approval for it. [DE 120-4 at 5wWhencustomergpurchasestrykerproducts they do not pay

CrossLink, butratherpay Stryker,whothenremitsa commissiorto CrossLink.[DE 94-4 at 7].
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Further,Fleetwoodestifiedthathe“reports”to Strykerregionalvice president WilliamFain,

who reviews his performance twice annually. [DE 828-34]. Outside of those reviews, the
two “talk regularly” andFleetwood‘sometimes”consults Fain when considering business
initiatives, new approaches to hospitals or high-profile hires. Indeed, he discussed the
acquisition of the Dickerson Teamith Fain. [DE 1206 at 45]. Afterwards, Stryker’s vice
presidemn of salesagreedo payfor half of its cost.[DE 1207 at 3-5]. Collectively,this
evidencecouldleada reasonable juror to conclutthat Strykersupervises CrossLink the
promotionand sale of its products, exercissufficientcontrol over CrossLinko establishan
agencyrelationshigt See Biomet384 F. Supp. 2d at 1287 (findingfactissueasto whether
exclusive distributoactedas orthopedianplantmanufacturer’'s agenvheredistributor’s
personnelverethe “face” of themanufaatirerin the region,promotedproducts to surgeons and
providedtechnicalassistancéo surgeons).

Moreover,LeonandMiles Distributors upon which théefendantseek to rely, are
distinguishable. Ih.eonthedistrict court foundasamatterof law that a forklift dealer was not
anagentof aforklift manufactureand the Seventh Circuit affirmed.eonv. Caterpillar Indus.,
Inc., 69 F.3d 1326 (7th Cir. 1995However there was no evidence that tihe@nufacturer
providedany*“direction or consuiation” to thedealerregarding its daye-day operations, unlike
the consultations betweé&iteetwoodand Fain angerformance evaluations in this case. at
1336. In fact, “the onlgmallmeasuref control[the manufacturer] exerted over [the dealpr’s

businessvasthatit reimbursedthe dealer] for performing [the manufacturergirranty service

4 ThePlaintiff notesthat in prior briefing defenseounsereferred toCrossLink agone of twoexclusive agentsf
Stryker inthe Southeast Region[DE 39 at2]. While perhapsomewhat probativef anagencyrelationshipthe
Courtassigndittle weight tothis conclusorylabel. Ratherit is the “control the principalhasoverthe allegedagent
andtheintent andunctioningof the parties"thataredeterminativeof anagencyrelationship.Leon 69 F.3dat
1334,
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and required [the dealer] to visit [the manufacturer’s] customéds 4t 1334. A sales
agreement betwedhetwo partiesalsoexplicitly denied the existenad an agency relationship.
Id. at 1336.

In Miles Distributors the district courgranted anotionfor summaryudgmentwhere
the plaintiff failed to establisithe existence othe agency relationshipecessaryo supportits
breachof fiduciary duty claim. Miles Distributors, Inc. v. Specialty Const. Brands, ,|d4d.7 F.
Supp. 2d 1030 (N.D. Ind. 200&ff'd, 476 F.3d 442 (7th Cir. 2007). It foutttat “even
assuminghat Defendant didirect Plaintiffto promotethe productine andto visit key
customersthese facts alone an®t sufficientto createa genuinessueof material fact relativéo
Defendant’s control.”ld. at 1039. However, there the defendant had no control over pricing,
unlike this case wher€rossLinksolicits business, but custom@@y Stryker directly.[DE 94-4
at 7]. Further, the defendant exerted no tagtay control overthe plaintiff in contrasto the
facts described abovédiles Distributors 417F. Supp. 2dat 1039. Thus, the Court concludes
thatZimmerhaspresentedufficientevidenceo raise a fact issue as to whet@pssLinkwas
Stryker’'sagent.

Liability Under Secon®Restatement of Tor§876

But evenhadit not done sathereis asimplerbasisfor imputingliability to Stryker.
Indiana courts haveecognizediability for thosethatactin concertwith another’s tortious
conduct under § 876 of the Secdrestatemenf Torts. Abramsv. McGuireWood4.LP, 518
B.R. 491, 499 (N.D. Ind. 2014) (notitlgat Indiana courtsrecognize aiding and abetting
liability [under § 876]for torts in general”)Buchanan ex rel. BuchananWowell 926 N.E.2d
515, 521-22 (Ind. Ct. App. 2010) (finding a claim that pagyactedin concertwith another’s

negligence sufficient to survivenaotion todismissunder§ 876). Thus, one is liable for the
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tortious conduct of another wieehe “(a) does #ortiousactin concertwith theotheror pursuant
to acommon design withim, or (b) knows that the other's conduaonstitutesa breach of duty
andgivessubstantiabssistancer encouragemertb the other so to conduaimself,or (c) gives
substantiabssistancéo the otherin accomplishing tortiousresultandhis own conduct,
separatelyonsideredgonstitutesabreachof dutyto thethird person.” RestatementSecond) of
Torts§ 876 (1979).

Here,if a jurorwereto concludethatthatCrossLinktortiouslyinterferedwith the
DickersonTeammembershoncompetitioragreementdje couldalsoreasonablynfer that
Stryker knew of and substantially assisted that conduct. CrossLink’svBletestified that he
discussedhe hiring of theDickersonTeamwith Stryker'sFainandStrykerthenagreedo pay
for half of its hefty price tag. [DE 128-at 45, 120-7at 3-5].> Thatwould certainlyconstitute
substantial assistance.wobuld furtherindicatethat Stryker believd it would sufficiently benefit
from CrossLink’s acquisition of thBickersonTeamto warrant thexpense.While there are
innocuougreasonsvhy thatmight be sojt could alsasuggesthat Strykerwasawareof and
sought to facilitate efforts tiip the DickersonTeam’s customer$tom which it stood to profit.
At the summaryudgment stage, the Court wiibt weigh competingferences, but rather views
all evidencan thelight mostfavorableto the nonmovant. Under that standard, the Court
concludeshat Strykercould beliable for CrossLink’sactionsunder § 876.

Chris Smith

Thatleavesthe Defendantsargumenthatthestatute ofimitationshasrunasto anytort

claimsbasedon ChrisSmith. The Plaintiff has, howevemexplicitly indicatedthatit is not

5> The Defendantssserthatthis is underminedy Fleetwood'sestimony thaheindependentlyleterminedhatthe
Dickerson Teancouldsell Vitagel prior to discussinghe matterwith Stryker. [DE 124 at5-6]. Stryker needhot
haveindependently devisetiis plan, howeveitp havesubstantially assistad
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seekingdamage#n associatiorwith Stryker’shiring of ChrisSmithor William Whilden. [DE
120at 13] (“Zimmer haselectednotto seekdamages specificallelatedto Whilden’s
activities.”); [DE 120 at 8] (“Zimmer was unabledstablishspecificlost profits asaresultof
Smith’sactivities and, thereforés notseekingdamagespecifically attributable t&mith.”).
Thus, the Court need ndeterminewvhether any clainas toSmithis barred by the statute of
limitations. To the extentthe Defendantsontestthe Plaintiff's ability to present evidence
regardingSmithor Whildenat trial, they mayile amotionin limine at adate to latebe set by
this Court.
CONCLUSION

The Defendantgnotionfor summaryudgment [DE 2] is GRANTEDIN PART AND
DENIED IN PART. ThePlaintiff may pursuatortious interferencevith contractual relations
claim based on CrossLink’s hiring of tieckersonTeamto sell Vitagel. It maynot pursue
tortiousinterferenceawith businesselationsor unfair competitionclaimsbased onhoseevents.
The Plaintiff's tortiousinterferencewith contractuarelations tortiousinterferencewith business
relationsandunfaircompetition claimsreotherwisdimited to allegationgegardingStryker’s
hiring of Stovall.

SO ORDERED.

ENTERED: November 1, 2016

/s/ JON E. DEGUILIO

Judge
United StateDistrict Court
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