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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

ZIMMER, INC., )
)
Haintiff, )

) CasdNo. 3:14-CV-152-JD
V. )
)

STRYKER CORP., STRYKER )

ORTHOPAEDICSand )
CODY STOVALL, )
)
Defendants. )

OPINION AND ORDER

This matter is a business dispute betwenorthopedic medical device manufacturers,
plaintiff Zimmer, Inc. and defendants StryKeorporation, Stryker Ortipaedics (collectively,
“Stryker'), and former Zimmer sales representafaed present Stryker sales representative)
Cody Stovall. Zimmer has accused Stryker of poarBtovall from it, inducing him to breach
his non-competition, non-solicitation, ananidentiality agreements with Zimmer, and
implementing a fraudulent plan to get Stovalbperating rooms with Stovall’s former Zimmer
customers while circumventing his non-competition agreement. The Complaint alleges breach
of contract against Stovall (Couif breach of fiduciary duty agnst Stovall (Count II), unfair
and deceptive trade practices against Strykdr&tovall (Count Ill), torbus interference with
contracts against Stryker (Coul), tortious irterference with contract and business

relationships against Strykemé Stovall (Count V), and civilanspiracy against all defendants

! In its motion to dismiss, Stryker asserts that Stovall is employed by Howmedica Osteonics Corporation,
of which Stryker Orthopaedics is a d/b/a; and that defendant Stryker Corporation does not employ Stovall
and therefore has not participated in any of thredact outlined in Zimmer’'s Complaint and is not a

proper defendant. However, tefendants have not moved to disenStryker Corporation, and the

Court refers to Stryker Corp. and Stryker Orthopaedics as “Stryker.”
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(Count VI) [DE 1]. For the reasons below, the motioGIBANTED in part andDENIED in
part.

On February 21, 2014, Stovall filed an Answetite Complaint [DE 21]. Stryker, on the
other hand, has not filed an Answer, and has ohtoelismiss the countgainst it instead [DE
22; DE 25]. Zimmer responded to the motion on Mag; 2014 [DE 27], and Zimmer replied
on March 28, 2014 [DE 28].

Before delving into the facts of the undenlgidispute, a brief regw of the short but
eventful history of this litigatin is in order. In addition teeeking damages and requesting a
jury trial, the Complaint sought a prelimiganjunction. On the same day it filed the
Complaint, Zimmer filed a motion for a prelimiyainjunction, seeking to enjoin Stovall from
violating his agreements with Zimmer by wor§ifor Stryker [DE 7]. Also on the same day it
filed its Complaint, Zimmer filed a motion to expee discovery in advae of the preliminary
injunction hearing [DE 8]. Following briefg on the motion, on February 11, 2014, the Court
granted the motion in part and denied ipart, granting Zimmer’s request for expedited
discovery but limiting the scope of the reqtsee[DE 19]. A heang on the motion for
preliminary injunction was set for May 2014, but on April 3, 2014, Zimmer and Stovall moved
for the entry of an agreed order that would abeithe need for a preliminary injunction hearing
and withdrew Zimmer’s motion for a prelimiryainjunction [DE 31]. The Court entered the

order on April 4, 2014 [DE 7].

2 Stryker initially filed a memorandum in support ofritetion that mischaractegd the litigation tactics
between the parties in another case filed in this digDE 23]. Stryker filed a corrected memorandum a
week later [DE 25], which the Court addresBew. Zimmer argues that the initially-filed
memorandum is somehow evidence of underhandedgamti Stryker’s part [DE 27 at 15-16]. The Court
finds that the parties’ dealings in other matters are irrelevant to the issues presented in the motion to
dismiss.



|. FACTUAL BACKGROUND

Zimmer and Stryker are both manufacturersrtiiopedic devices that are used in
medical procedures and compete directly agains another [DE 1 at 1, 1 1, 12]. To sell its
products, Zimmer (like other competitors in the fialdes sales representas that it sends into
assigned territories to sell its res to surgeons and hospitdt fat  11]. Zimmer spends
millions of dollars to train and assist its sales fotdedt § 18]. Sales representatives are
responsible for cultivating relationships withstomers, providing technical support to surgeons
and staff during surgeries, and training twog on how to use Zimmer's producld.[at { 13]. In
doing so, sales representatives have access torslticat allows them to become acquainted
with different surgeon’s prefences and ways of doing thedbp, which Zimmer contends is
information that isn’t available tthe public, is of great value #immer, and, if it fell into the
hands of a competitor, would give the competitor an unfair advarthgs [ 15-16].

In exchange for performing these functidasZimmer, the sales representatives are
well-compensatedd. at  17]. Stovall's compensation as a Zimmer sales representative was
$238,681.43 in 2013d. at 1 49]. Sales representativesas® required to sign confidentiality
and non-competition agreements to protect ieionships, course afealing, and customer
goodwill, which Zimmer contends are the result ofritgeestment in its sales force and are assets
with significant valueld. at 1 19-20]. The purpose o&thon-disclosure, non-competition, and
non-solicitation agreements arep@rmit Zimmer to retain cust@nrelationships when a sales
representative departisl[ at  21].

In February 2008, Stovall began working fom#iner Southwest, a fimer distributor of
Zimmer products, assigned to a territory thatuded Amarillo, Texasand its surrounding areas

[Id. at T 22]. He was a part of a unit cdllBeam Brittain, which was led by Zimmer sales



representative Carla Brittaiid[ at 1 22-23]. Stovall was newttee area, and Brittain and
other Zimmer representatives assigned to the area mentored Stovall and introduced him to their
contacts and custometisl[at 1 24-26].

In 2012, Zimmer switched to an in-house s&bese, and offered Stovall a position as a
Zimmer sales representativid.[at ] 28]. He accepted angised the Zimmer Confidentiality,
Non-Competition, and Non-Solicitation Agreemémt Sales Managers and Representatives on
September 11, 2012 (“the Agreement”), acknowledjirag he would havaccess to Zimmer’s
trade secrets and confidential infaation; participate in the gelopment, execution, and usage
of Zimmer’s products, technologiesnd strategies; receive spdiaed training from Zimmer,
and have access to Zimmer’s customers and other business relatiolustap§q 29-30].

The Agreement provided thdtiring and after his emplayent, Stovall would “not
disclose, transfer, or use (or seek to induce otledssclose, transfer or use) any Confidential
Information for any purpose” other than for authoripedposes [DE 1 at  31]. It forbid Stovall
from engaging, “directly or indirectly, in aractivity, employment, obusiness venture” that
competed with Zimmer; “deprives or potenifatould deprive [Zinmer] of any business
opportunity;” “conflicts or coulgotentially conflict with [Zimmer'$business interests;” or was
“otherwise detrimental or potentially detrimental to [Zimmer]” [DE 1 at § 32]. The Agreement
specifically forbid Stovall from even prefiag to undertake any ahose activitieslfl.]. The
Agreement also provided that for one yediofeing his departure frordimmer, Stovall would
be subject to non-competition and non-solicitattomenants that limited the location in which
he could work, the products he could sell, thetamers he could work with, and the capacity in
which he could work for Zimmer’s competitolsl[at T 33]. The Agreemeaspecifically forbid

the solicitation of Zimmer customers, prospective customers, or empldgées [



Zimmer eventually divided the Amarillortéory between Stovall and Brittain, who
retained some customers with wheire had years-long relationships fat f 39-40]. As a
result, Stovall had exclusive responsibility for a number of Zimmer’s surgeon customers, and he
provided technical suppdoly being present in surgeries wahstomers and otherwise interacted
closely with surgical staff, with assistance from Zimmedr &t 9 42-47].

On January 10, 2014, Stovall resigned from Zimruerdt § 48]. Shortly thereafter, he
began working for Stryker, a Zimmer direchgoetitor, as a salespeesentative, selling a
Stryker product called RegenKitd@¢let-rich plasma spray inshold territory, to his former
Zimmer customerdd. at § 50]. According to the Compté, Stryker and Stovall are using the
plasma spray — which is not an orthopedic pobduas a way for Stovall to circumvent his
agreement with Zimmer and to call upon his former Zimmer surgeon custdchexsf[f 51-52,
63]. The scheme, which Zimmer describes as a “Trojan Horse” @bthyker has used
elsewhere, would allow Stovall to get into senigs that his former Zimmer customers are
performing so that Stovall can assist Stryket @& orthopedic sales representatives and get his
former Zimmer customers to switch to Strykeoducts, in direct violain of Stovall’'s Zimmer
Agreementld. at 1 64-67].

Zimmer also contends that Stryker haseintivized Stovall to breach his agreement by
promising him a large salary and bonuses based on the amount of Zimmer orthopedic implant
business that he can bring to Stryker — spetlff, that Stryker haguaranteed Stovall a $27,000
per month salary, on top of a $30,000 bonugf@ry $500,000 of Zimmer business that he
converts to Strykeidl. at 1 53-54]. Stryker, througis employee Lance Cowart, made a
similar offer to Zimmer employee Brittain, presing an annual salary of $300,000 in exchange

for working for Stryker, selling the plasma spr&y. jat  55-56].



Zimmer alleges that after Stryker offeredpty Stovall to convert Zimmer customers to
Stryker, Stovall, while still employed by Zimméried to undermine Zimmer by telling his
customers that he was leaving Zimmer foykgr because Zimmer couldn’t properly support the
customers; that he helped Stryker schedulgesies with Zimmer custners; and that Stovall
himself participated in the sugges and attempted to convincegaons to switch from Zimmer
to Stryker productddl. at { 57-60]. Additionally, befotee resigned from Zimmer, Stovall
solicited multiple Zimmer sales representatives to join Stryker and to take their Zimmer
customers with them to Strykdd[ at  61].

Zimmer contends that at Stryker, Stovalkésving or will be servig in a capacity where
he will directly violate his agreement with Zinem by virtue of using his relationships with
Zimmer’s customers and his knowledge of Zimnimeonfidential information, including “sales
and marketing information, organizational and sales employee information, advertising
information, confidential pricing information, customer lists and preferences, marketing and
sales techniques, confidential consumer infdioma territory sales plans, product development
and delivery schedules, and protitechnical information”Id. at  62]. Moreover, Zimmer
contends that Stovall is and will continuectimpete for sales and relationships among Zimmer
customers; be involved with surgeries with &eyrepresentativesnd sell Stryker’s products
by taking advantage of his prioglationships with Zimmer cusiners, in a way that takes
advantage of his relationships thatre built at Zimmer’'s expenskl][ at  68].

II. STANDARD OF REVIEW

Rule 12(b)(6) authorizes dismissal of a complaint when it fails to set forth a claim upon

which relief can be granted. In general, whaerourt considers a Rul2(b)(6) motion to

dismiss, courts must inquire whether the complaint satisfies the federal “notice-pleading”



standard.Indep. Trust Corp. v. Stewart Info. Servs. Cogp5 F.3d 930, 934 (7th Cir. 2012).
Notice-pleading requires that a complainant pde\a “short and plain statement of the claim
showing that the pleader is entitled to religfiich is sufficient to provide “fair notice” of the
claim and its basisld. (citing Fed. R. Civ. P. 8(a)(2)Maddox v. Love655 F.3d 709, 718 (7th
Cir. 2011) (citations omittedgee Bell Atl. Corp. v. Twombl§50 U.S. 544, 555, 127 S.Ct. 1955,
167 L.Ed.2d 929 (2007) (quoting Fed.®&yv. P. 8(a)(2)). To determine the sufficiency of a
claim, the court construes the complaint ie light most favorableo the nonmoving party,
accepts all well-pleaded facts as true, and dedsferences in the nonmoving party's favor.
Reynolds v. CB Sports Bar, In623 F.3d 1143, 1146 (7th Cir. 2010) (citation omitted).

The Supreme Court has adopted a two-prdraggroach when considering a Rule
12(b)(6) motion to dismis#&shcroft v. Igbgl556 U.S. 662, 678-79, 129 S.Ct. 1937, 173
L.Ed.2d 868 (2009) (citingwombly. First, pleadings consisting of no more than mere
conclusions are not entitled the assumption of truthd. This includes legal conclusions
couched as factual allegationsvead| as “[tlhreadbare recitatsf the elements of a cause of
action, supported by merernclusory statements.See Igbal556 U.S. at 678 (citingjwombly
550 U.S. at 555). Second, if there are well-pleaded factual allegations, courts should “assume
their veracity and then determindnether they plausibly give rige an entitlement to reliefd.
at 679.

“In Twomblyandlgbal, the Supreme Court held thatarder to survive a motion to
dismiss, a complaint must be plausible onatsef meaning that the ptaif must have pled
‘factual content that allows the@art to draw the reasonable infece that the defendant is liable
for the misconduct alleged.’'G&S Holdings LLC v. Continental Cas. C697 F.3d 534, 537

(7th Cir. 2012) (citinggbal, 556 U.S. at 678, 129 S.Ct. 193%ombly 550 U.S. at 556, 127



S.Ct. 1955). “A complaint need nobntain detailed factual allegatiottsmeet that standard, but
must go beyond mere labels and conclusions, ars ‘imel enough to raisergght to relief above
the speculative level."G&S Holdings 697 F.3d at 537 (quotinbwombly 550 U.S. at 555, 127
S.Ct. 1955). “A claim has facial plausibility when the plaintiff pleads factual content that allows
the court to draw the reasonable infereneg the defendant is liable for the misconduct
alleged.”Igbal, 556 U.S. at 678, 129 S.Ct. 1937. “Where a complaint pleads facts that are
‘merely consistent with’ a defendant's liability,stops short of the line between possibility and
plausibility of entittment to relief.”Id. (quotingTwombly 550 U.S. at 557, 127 S.Ct. 1955)
(internal quotation marks omitted). As the Seventh Circuit has explained,

Igbal clarified two working pinciples underlying th&@womblydecision. First,

although the complaint's factual allegati@me accepted as true at the pleading

stage, allegations in the form of legal conclusions are insufficient to survive a

Rule 12(b)(6) motionld. Accordingly, “[t]hreadbare recitals of the elements of

the cause of action, supported by mereatusory statements, do not sufficel”

Second, the plausibility standard cdiis a “context-specific” inquiry that

requires the court “to draw on itsdigial experience and common sendd.”at

679, 129 S.Ct. 1937. This is “not akin tpeobability requirement,” but the

plaintiff must allege “more than a shgmssibility that a defendant has acted

unlawfully.” Id. at 678, 129 S.Ct. 1937.
McReynolds v. Meili Lynch & Co., Inc, 694 F.3d 873, 885 (7th Cir. 2012).

The Court will assess the plaintiff's claims accordingly.

[11. DISCUSSION

Stryker has moved to dismiss Count Ill,feinand Deceptive TraPractices; Count IV,

Tortious Interference with Contts; Count V, Tortious Interfenee with Contract and Business

Relationships; and Count VI, Civil Conspiracyg[22]. The Court wiladdress each of these

claims below.



1. Count IV, Tortious I nterference with Contracts

In Count IV of its Complaint, Zimmer caemds that Stryker and Stovall have tortiously
interfered with Stovall's Agreement with Zimmeldnder Indiana law, the elements of tortious
interference with contract are:

(1) the existence of a valid and enfordeatontract; (2) defendant's knowledge of

the existence of the contract; (3) defamtkaintentional inducement of breach of

the contract; (4) the absence of jusaition; and (5) damages resulting from

defendant's wrongful inducement of the breach.
G&S Holdings 697 F.3d at 543 (quotifgelton v. Ousley925 N.E.2d 430, 440 (Ind. Ct. App.
2010)). Here, Stryker claims that Zimmer has thtle set forth sufficienfactual allegations to
support the third and fourth elements — the dedatid intentional inducement of breach of the
contract, and the absenaijustification [DE 25].

As to the intentional inducement element, Stryker argues that Zimmer’s allegation that
Stryker intentionally induced Stovall to bredubk contract with Zimmer “simply by placing him

‘in the same territory in which he worked for Zimmer’” is insufficient as a matter of law to rise
to the level of intentional inducement, becaus®vall would have to work in his same territory
and provide similar products to his customersin order to breach his Agreement,” and Zimmer’s
failure to allege that Strykenduced him to do so is fatal [DE 25 at 4, emphasis in original].
Stryker also argues that ZimmeeHBegation that it induced Stovall to breach his agreement by
“incentivizing Stovall to improperly” convert Zimmeustomers to Stryker fails, because Stovall
is selling a Stryker product thatmmer does not offer, whichauld not violate the terms of the
Agreement [DE 25 at 5]. Ergo, Stryker argubeyre are no Zimmer customers to convert. The

import of both of Stryker’'s arguments is that hesmit has hired Stovall to sell the plasma spray

and not to sell orthopedic devices, #e no harm, no foul, and no breach.



Stryker is correct that there must be amalcbreach of a cordct for a plaintiff to
recover on a tortiousiterference theoryGatto v. St. Richard School, In@.74 N.E.2d 914, 922
(Ind. Ct. App. 2002) (as a matter of law, there ninest breach of contract for plaintiff to
proceed on a claim for tortious interference wveibmtract). However, its arguments both fail for
the simple reason that they overlook huge postoinZimmer’s Complaint: specifically, the
portions that describe whatmmer calls the “Trojan hor8acheme. Even without the
descriptive title, the upshot of the Complaintlsar: Zimmer alleges that Stryker engages sales
representatives (including Stovyaltho previously worked witits competitors to sell products
like the plasma spray that its competitors doprotiuce and that the salepresentative has not
sold before. The plasma spray, however, according to the Complaint, is simply a key that grants
the sales representative access to the opgraiom, where the sales representative can rub
elbows with his or her formemployer’s surgeon customers and assist the Stryker orthopedic
representative with selling Stryker products — using the information he or she gained from his or
her previous employment. The Complaint, wkadten as a whole, isear that though the new
Stryker representative may be oféilly assigned to sell a differeptoduct than he or she did at a
past employer, the sales reprdaéme is trying to sell the s@e product in practice, breaching
the Agreement. At this stage, Zimmer’s allegas are sufficient to survive a motion to dismiss
on this basis.

Moreover, Stryker's argument that Stovall nas worked for Stryker at all at this point,
and therefore could not have breached hiseagest, is not sufficient to grant a motion to
dismiss: Zimmer has specifically alleged tBabvall began sabotagi@mmer’s relationships
with its customers, to Strykerbenefit, before he left Zimmis employ, and that he solicited

Zimmer employees to leave Zimmebehavior that would be in baeh of Stovall's Agreement.
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Second, as to the absence of justifmatlement, Stryker argues that Zimmer’s
Complaint fails to properly assdhat Stryker lacked justifi¢en, because it pleads only “the
conclusory allegation, whollynsupported by facts, that Ster’s inducement of Stovall’s
purported breaches contract [sic] was ‘done witlastification.” (Cmplt., 1104.)" [DE 25 at 5].
Stryker further argues that the “overarching teevhZimmer’'s Complaint, however, is that the
motivation underlying Stryker’s purported condigcto gain Zimmer's (ad therefore Stryker’s
own) business” [DE 25 at 5]. In other wor@ryker argues both that the Complaint lacks
sufficient detail under Rule 12(b)(6), but also tAehmer has overpleaded itself out of court.
Both arguments fail.

To properly plead a claim for tortious intedace with contract, “[aplaintiff must state
more than a mere assertion tha tiefendant's conduct was unjustifiediforgan Asset Holding
Corp. v. CoBank, ACB/36 N.E.2d 1268, 1272 (Ind. Ct. App. 2000pne who induces a party
to a contract to break it, intending to injueother person or to get a benefit for himself,
commits an actionable wrong unless there is gefit justification forthe interference.Bragg
v. City of Muncie930 N.E.2d 1144, 1147 (Ind. Ct. App. 2010).determining whether actions
were unjustified, the Court may assess a numbfarctdrs: “(a) the nature of the defendant's
conduct; (b) the defendant's motiye) the interests dhe plaintiff with which the defendant's
conduct interferes; (d) ¢éhinterests sought to be advanbgdhe defendant; (e) the social
interests in protecting the freedahaction of the defendant atite contractual interests of the
plaintiff; (f) the proximity or remoteness ofdlilefendant's conduct tcetinterference; and (g)
the relations between the partieddelton 925 N.E.2d at 440-41 (citing Restatement (Second)

of Torts 8§ 767 (1977)).

11



Here, there is no question that Zimmer hésyad more than a bare assertion that
Stryker’s conduct was unjustified. Whilerg@ter has plucked the words “done without
justification” from Zimmer’'s Complaint, the rest the Complaint provides more than adequate
factual support to analyze Stryker’s beloa under the standards laid outhtelton (a task that is
not suited to a motion to dismiss) and accordingly, this argument is without merit.

However, “[t]his element is established only if the interferer acted intentionally, without a
legitimate business purpose, and the breach isimadi@and exclusively directed to the injury
and damage of anotherMelton 925 N.E.2d at 446. This, Stryker argues, is fatal to Zimmer’s
claim, because Zimmer has pled that Strylkasacting with a legitimat®usiness purpose: to
pick up more business for itself. Accordinglyry&er argues, Zimmer hadeaded itself out of
court, for “. . . competition is a legitimate interest that established justification for purposes of a
tortious interference alm” [DE 25 at 6].

In support of its arguments, Stryker reliesavily on the district court’s opinion in
Konecranes, Inc. v. Dayidlo. 1:12-cv-01700-JMS-MJD, 2013 WL 1566326 (S.D. Ind. Apr. 12,
2013), in which the court held that the defendardsdit tortiously interfex with the plaintiff's
contracts. IrKonecranesthe plaintiff sued its former guioyee and a subcontractor that it
frequently used, who the former employee went to work fidrat *1. The former employee
had signed non-competition and non-disclosure agreements (the court made no mention of a non-
solicitation agreement)ld. After the employee began wang for the subcontractor, the
plaintiff lost two business accountsthe subcontractor, and thajpitiff sued, claiming that the
former employee was using confidential infotioa to convert the plaintiff's business to the
defendant companyld. The plaintiff raised a tortious infierence with contract claim, arguing

that the defendants “intentionally induced Nuand SDI to cancel and/or not renew Purchase

12



Orders with Konecranes.ld. at *2. The defendants moved t@wuliss the claim, arguing that the
plaintiff pleaded itself out ofaurt when it alleged that the deftants had induced the plaintiff's
former clients to switch their business to the defendant, because such allegations made it clear
that the defendants acted with justification eafically, the justificatbn of getting new business
for itself. Id. The court agreed, holdy that the “allegations reghng their solicitation of
business for ICS constitutes acknowledgment by Konecrangst Mr. Davis and ICS were
motivated at least in part by a legitimate basminterest—their owttesire to secure new
customers.”ld.

In this case, the contract thatat issue in Count IV i&immer’'s Agreement with Stovall
— not Zimmer’s contracts with its custoragwhich was the situation presentedonecranes
(and, as discussed below, the situation raised in Count V of Zimmer’'s Complaint). So the
guestion regarding justification vghether Stryker was justified wbtaining Stovall’s services in
the manner that Zimmer has alleged that itd@®e so — not, strictlgpeaking, whether Stryker
has somehow induced Zimmer’s clientstop purchasing Zimmer goods and instead to
purchase Stryker goods (though the Complaint ceytaimtains allegations to that effect as
well). That is the only situation i¥ker addresses — by way of citatiorkionecranes- in its
memorandum in support of its motion to dism@s®unt IV. And here, the Court finds that
Zimmer has appropriately allegedtiStryker acted without justitation in hiring Stovall for the
explicit purpose of wlating his Agreement with Zimmer.

Additionally, Konecranedgliffers from this case becs& there, the plaintitilleged only,
“without any factual support, & ‘[tlhere was no justification for [Mr.] Davis and ICS to
interfere with those contractual relationships,. and simultaneously allege[d] facts that

contradict that allegation—spéically, that Mr. Davis and IS acted so that Konecranes
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customers would ‘change their crane mainteeaprovider from Konecranes to ICSId. at 3.
In contrast, in this case, Zimmkeas pleaded facts supportingartgument that Stryker lacked
justification, including allegations thatrgker intended to destroy Zimmer’'s goodwill with
customers, its investment in its sales foerg] to steal Zimmer'sonfidential information.
While Stryker may be able to present evidendbe@summary judgment stage to show that it
acted with the justification dfying to get business for itsefuch a factual inquiry is not
appropriate for resolution on a motion to dismisBght of the allegations Zimmer has pleaded
here. At this juncture, Zimmer’s allegatica® sufficient to estabhsthat Zimmer has properly
pleaded lack of justification. Accordly, the motion to dismiss Count IVIBENIED.
2. Count V, Tortious Interference with Contract and Business Relationships

Count V, in contrast to Count 1V, isqaded against both Stryker and Stovall and is
aimed at the defendants’ interference witmiier’s business with itsustomers [DE 27 at 9-10,
n.1]. CountV asserts two claims in the alterreatv one another: tortious interference with
business relationships, and tortiooterference with contracts. KE elements of the two claims
are the same with the following exception9:tfle first does not require a showing of the
existence of a valid contra@nd (2) the second does metjuire a showing of illegalitiMelton
925 N.E.2d at 440, n.9 (citifgurno v. Citizens Ins. C0590 N.E.2d 1137, 1140 (Ind. Ct. App.
1992))3

As to Zimmer’s claim for tortious interferea with contract, Strykeargues that Zimmer
has failed to identify any specific contracts onttactual relationships that have been breached
as a result of the activity alleged in the Complaint [DE 28 at 6]. Stryker is correct that the

Complaint is not entirely explicit as wehatcontracts it contends webeeached as a result of

% In addition to the arguments specific to this co@ttyker also reasserts its arguments for dismissal
outlined in Count IV — specifically, that Zimmenproperly alleged intentimal interference and the
absence of justification. Ehsame analysis applies to those arguments in Count V.
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Stryker's and Stovall's actions: the Complairiegés only that the dafdants used the Trojan
Horse scheme both in the case at bar and hargtarts of the country to Zimmer’s detriment
and in an effort to contravene and integferith Zimmer’s valid contracts and long-standing
business relationships,” and thighas suffered “the loss of its customers, its investment in its
sales representatives . . . lostenues, valuable confidentiafenmation, and goodwill” [DE 1 at
111]. The problem, then, is that the Complaint falset forth with anyactual specificity what
contracts — if any — that Strykand Stovall are accused of breachi There is no allegation that
sufficiently sets forth the breach obntract that must serve as thasis of a tortious interference
with contract claim. Accordingly, the motiondasmiss the tortious interference with contract
claim isGRANTED, and this claim is dismissed without prejudice.

In the alternative, however, Zimmer hasgied a claim for tortious interference with
business relationships, which does not requirgkhiatiff to plead the existence of a valid
contract — instead, it requiresly the existence @& business relationship, which Zimmer has
properly set forth. Stryker doest argue that Zimmer has faildtere. As discussed above,
however, the tort does require thaiptiff to plead illegal conducteeMelton, 925 N.E.2d at
440, n.9 (citing~urno, 590 N.E.2d 1137 at 1140), and Strykegues that Zimmer has failed to
properly plead any illegal conduct, and instealy pleads that “Stryker and Stovall used
unlawful means” [DE 28 at 7, citing DE 1 at § 1DE 27 at 10]. Zimmeresponds that it has
done sd by pleading that Stovall and Stryker “dsanlawful means to intentionally and
unjustifiably interfere with Zimmer’s business relationships by soliciting Zimmer’s customers to

leave Zimmer and move their business to StryKeE 27 at 10, citing DE 1 at { 110].

4 Zimmer has also argued that it is not required tabéish “unlawful acts” to avoid dismissal of Count V,
because it has pleaded the tortiousrii@rence with business relationships claim in the alternative to a
tortious interference with contract claim, which does not require allegations of unlawful conduct [DE 27
at 9, n.1]. This argument fails in light of the Court’s ruling on the motion to dismiss the tortious
interference with contract claim in Count V.
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In Indiana, the tort of interference with Imesss relationships “criires some independent
illegal action.” Brazauskas v. Fort Wayne-South Bend Diocese, 786. N.E.2d 286, 291 (Ind.
2003). Though the Indiana courts have ndihael “illegality” in this contextsee Smith v.
Biomet, Inc, 384 F. Supp. 2d 1241, 1251-52 (N.D. Ind. 2008in@ cases), the Seventh Circuit
has explicitly held that “illegal conduct” asquired for a tortious interference claim does not
require the showing a criminal act.Syndicate Sales, Inc. v. Hampshire Paper Cdr$2 F.3d
633, 631 (7th Cir. 1999%ee alsdMeridian Fin. Advisors Ltd. v. Pencé63 F. Supp. 2d 1046,
1064 (S.D. Ind. 2011) (“[s]ufficiently ‘wrongful’ conduct, such asraach of fiduciary duty, can
satisfy the requirement of indendent illegal action”). Th8yndicate Salesourt found that
dilution of a trademark could satisfy the “illegal conduct” requirement forteus interference
with business relations claimid. Other courts interpreting Indiana law have held the same.
See, e.gUnited States ex. rel. Durcholz v. FKWc., 997 F.Supp. 1143, 1153 (S.D. Ind. 1998)
(violations of the False Claims Act met “illeggf requirement for a tortious interference with
business relations clainyjoffett v. Gene B. Glick Co., InG&04 F.Supp. 229, 239 (N.D. Ind.
1984),rev'd on other ground@nvasion of privacy and intentiohafliction of emotional distress
satisfies “illegal conduct” requiremenbut see Levee v. Beechim@9 N.E.2d 215, 222-23
(Ind. Ct. App. 2000) (defamation not illegal condfartclaims of tortious interference with
business relationsHAS, Inc. v. Bridgton, IncNo IP 98-0167-C H/G, 1999 WL 1893209, at
*16 (S.D. Ind. Sept. 20, 1999) (breach of contedohe is not suffi@nt illegal conduct for
tortious interference claimBiomet, 384 F. Supp. 2d 1241, 1252 (breach of contract not
sufficient illegal conduct for toidus interference claim).

In this case, Zimmer has provided suffigiéactual allegations to, at a minimum,

establish that Stovall breached his fidugiduty to Zimmer bgancelling surgeries and
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drumming up business for Stryker while he wtll employed by Zimmer. Zimmer has also
included a claim in its Complaint for breach afifciary duty that has not been challenged by
Stryker (though unsurprisingly, #se claim is raised only agairStovall, and Stryker was not
named). Though these allegations pertain to Stovall’s fiduciary duties to Zimmer, and Stryker
itself owed no fiduciary duty to itsompetitor, at this stage, thélegations that Stryker induced
Stovall to breach his fiduciary dusi¢o Zimmer, or conspired withtovall to do so (see below),

are sufficient to survive a motion to dismiss.

3. Count I11, Unfair and Deceptive Trade Practices

Count Il of the Complaint alleges Unfainé Deceptive Trade Practices against Stryker
and Stovall. The count does mpwbvide any statutory authorifgr Zimmer’s claim, and Stryker
argues in its motion to dismissatiindiana law does not providerfeuch a claim [DE 25 at 8].
Zimmer argues that Indiana does, in factpmguze just such a tort [DE 27 at 11-12].

“Indiana courts have creatadcause of action for unfair mpetition, defined as ‘the
attempt to create confusion concerning the source of the unfair competitor's gdéadshiéer v.
Univ. of Evansville755 N.E.2d 589, 598 (Ind. 2001) (quotMéestward Coach Mfg. Co. v. Ford
Motor Co, 388 F.2d 627, 633 (7th Cir. 1968grt. denied392 U.S. 927, 88 S.Ct. 2286, 20
L.Ed.2d 1386 (1968) (citations omitted3ge alsdBartholomew Co. Bev. Co., Inc. v. Barco Bev.
Corp,, Inc., 524 N.E.2d 353, 358 (Ind. Ct. App. 1988) (“A valid common law cause of action
exists for the tort of unfair competition”). “Thcommon law tort was historically considered ‘a
subspecies of the class of torts known atsatios interference withbusiness or contractual
relations.” Felsher 755 N.E.2d at 598 (citation omittedhn other words, unfair competition
claims are a particular type tafrtious interference claims. Meover, though “the law of unfair

competition has been defined as the palming offr&fs goods or services as that of some one
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else . . . the tort of unfair competition is abroader and also includes actions for the
interference with @ontract or business relationshiBartholomew Co. Bey524 N.E.2d at 358.

In particular, one of the potential formtitans of unfair competion that the Indiana
Supreme Court has recognized is “. . . a thebmynfair competition [premised upon] . . . acts by
an employee against an employer following gmaployment and the use by that employee of
trade secrets or other confidential informatioguaed in the course of his employment for his
benefit or that of a competitan a manner which is detrimehta his former employer.”
Woodward Ins. Inc. v. Whitd37 N.E.2d 59, 67 (Ind. 1982). Under the formulation outlined in
Woodward Insurancgée'. . . a claim for unfair compéiton may be brought when the employee
uses ‘trade secrets or other confidential infdromaacquired in the course of his employment for
his benefit or that of a competitor in a manner which is detrimental to his former employer.”
Meridian Fin. Advisors Ltd. v. Pencé63 F. Supp. 2d 1046, 1064 (S.D. Ind. 2011).

This is precisely the situation Zimmer has préed here in its Complaint, where it has
alleged that Stryker hired Stdivto learn and use Zimmeronfidential information, in a
manner that was directly to Zimmer’s detrimerit has alleged that before he left Zimmer’s
employ, Stovall and Stryker worked togethesttiedule surgeries f&tryker that Stovall
participated in and encouraged his Zimmer ctig¢atswitch from Zimmer to Stryker [DE 1 at 1
57-60]. Zimmer has alleged that Stovalllwise his knowledge of Zimmer’s confidential
information to give Stryker eompetitive advantage [DE 1 at { 62]. Accordingly, Zimmer has
properly pleaded a claim for unfair competition under Indiana law, and the motion to dismiss

Count lll isDENIED.
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4, Count VI, Civil Conspiracy

Finally, Zimmer has alleged a claim of cigbnspiracy against &tall and Stryker.
Stryker has moved to dismiss the count ongiteeind that Indiana courts do not recognize a
cause of action for civil conspinac It is correct: “Inindiana, there is no parate civil cause of
action for civil conspiracy.’K.M.K. v. A.K, 908 N.E.2d 658, 663 (Ind. Ct. App. 2009).
However, as Zimmer retorts, “[tlhere is &itcause of action for damages resulting from a
conspiracy.”ld. The issue, then, is what that exactly means for this lawsuit.

“A civil conspiracy is a cmbination of two or more peras who engage in a concerted
action to accomplish an unlawful purpose ocatcomplish some lawful purpose by unlawful
means.”Boyle v. Anderson Fire Fighters Ass’'n Local 1262, AFL-G197 N.E.2d 1073, 1079
(Ind. Ct. App. 1986).Unlike in a criminal conspiracy, the puort of a civil conspiracy is not the
illegal agreement itself — it's the damages tlegultfrom the agreementd. “[A]llegations of a
civil conspiracy are just anothesay of asserting a concerted actinorthe commission of a tort.”
Boyle 497 N.E.2d at 1079. In other words, a partytdaafound liable simply for participation
in a civil conspiracy. Rather, jifarties are found to have conspimredhe commission of another
tort, the parties are “responsilds a joint tortfeasor for dames caused by the wrongful or
contemptuous acts regardless ofdlegree of active pacipation.” 1d. (citation omitted).

Here, that means that although Zimmer camaise a separate claim against Stovall and
Stryker for civil conspiracy, if iproves a civil conspiracy in ¢hcommission of one of the other
torts it has properly alleged, then Stovall and &tryvould both be responsible in damages for
the actions of one anotheBee, e.gWoodward Ins.437 N.E.2d at 67 (citinyliller v. Ortman
136 N.E.2d 17, 34 (Ind. 1956) (under Indiana lawhg goodwill of a business which includes

the confidential customer information is a protbtganterest by contracr against a conspiracy
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to appropriate it by unlawful acts”)). AccordiggStryker is correct #it Zimmer cannot lodge a
claim for civil conspiracy against it, and the motion wilGRANTED on this claim. However,
the allegations of the Complaint do make it clear that Zimmer has properly alleged the existence
of a conspiracy in the commissiontbe other torts raised in its Complaint, relevant then as a
potential and alternative theory for damages.
V. CONCLUSION

For the foregoing reasons, StrykeNotion to Dismiss [DE 22] iISRANTED in part
andDENIED in part. The Court GRANTS the motion tasthe tortious interference with
contract claim against Stryker only@ount VV and Count VI as to botiCount V is
DISMISSED WITHOUT PREJUDICE and Count Y4 DISMISSED WITH PREJUDICE. The
Court DENIES the motion as to Counts Ill and I€ounts I, I, 11, IV, and Count V (the
tortious interference with businessateonships claim) remain pending.

SO ORDERED.
ENTERED: August 6, 2014
/s/ JON E. DEGUILIO

Judge
United States District Court
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