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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

UNITED STATES OF AMERICA )
)
V. ) Case No. 3:09-CR-149 JD
) 3:14-CV-1609D
JAKE RICHARDSON llI )

OPINION AND ORDER

Now before the Court are defendant JRkehardson’s motion under 28 U.S.C. § 2255,
and his counsel’s motion to withdraw. [DE 120, 14f. Richardson is seeking relief from his
sentence based upon the Fair Senten&otigand the Supreme Court’s holdingDorsey v.
United Statesarguing that even thoughshéentence falls below the statutory maximum range of
imprisonment, it was imposed based on anresoos calculation of his advisory guideline
sentencing range and should be vacated. Thet @ppointed counsel tassist Mr. Richardson
with his motion, but counsel has now moved tdhditw on the basis thhé cannot identify any
argument that would not be wholly frivoloughe Court invited Mr. Rihardson to respond and
to supplement his § 2255 motion, but he haisdone so. For the following reasons, Mr.
Richardson’s motion under § 2255 is DENIEDdavir. Rehak’s motion to withdraw is
GRANTED.

l. FACTUAL BACKGROUND

Mr. Richardson was indicted on Novemley, 2009 on one count of possessing over five
grams of cocaine base with the intent towaliin violation of 21U.S.C. § 841(a)(1). Mr.
Richardson subsequently entered into a bindieg pgreement, in which he agreed to plead
guilty in exchange for an agreement that his sentence would not exceed 144 months. [DE 46].
However, at a sentencing hearing on Sepem6, 2010, the Court rejected the binding plea

agreement, finding that a sentence of only hhths would undermine the statutory purposes
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of sentencing. [DE 61]. The Cdwffered Mr. Richardson an oppornity to consider whether to
persist in his guilty plea or to withdraw tpkea and proceed to thi@n October 27, 2010, Mr.
Richardson moved to withdraw his guilty pleawass his right, [DE 68, 79], and after a three-
day jury trial, Mr. Richardson was found guilty. [DE 85].

Mr. Richardson’s sentencing took place on January 13, 2011. At sentencing, both the
Defendant and the government agreed thaafipdéicable guideline seencing range was 210 to
262 months of incarceration. Mr. Richardsonldieal as a careeoffender pursuant to
guidelines section 4B1.1(a), so his criminatbry category automatically became VI, and his
offense level was determined based on the statutory maximum sentence for his offense of
conviction. U.S.S.G. § 4B1.1(b). Tipenalty provisions in effect #te time of Mr. Richardson’s
offense provided for a term of imprisonment ofestst 5 years but not more than 40 years, based
on the jury’s finding that Mr. Richardson waspensible for over 5 grams of cocaine base,
which triggered the enhanced penalties unddd . &1C. § 841(b)(1)(B). Based on his statutory
maximum term of imprisonment of 40 yeakd, Richardson’s offense level under the career
offender guideline was 34. U.S.S.G. § 4B1.1(b)(2).

Between the time Mr. Richardson committed his offense and when he was sentenced, the
Fair Sentencing Act was enacted and becametigeand raised the tbshold for triggering
enhanced statutory penalties to 28 grantoohine base. Because the jury only found Mr.
Richardson responsible for 5 grams, Mr. Riatson would not have been subject to the
enhanced penalty provision had the Fair Sentencing act applied, and his statutory sentencing
range would have been 0 to 20 years. These egdstatutory penalties wilml have also lowered
his offense level under the career offender guidebrz2. U.S.S.G. § 4B1.1(b)(3). However, in

accordance with Seventh Circpitecedent holding that the Fair Sentencing Act was not



retroactive United States v. Bel624 F.3d 803, 814 (7th Cir. 2010) (“[W]e conclude that the
savings statute operates to bar theeetive applicatin of the FSA.”)see also United States v.
Fisher, 635 F.3d 336 (7th Cir. 20118v’d sub nomDorsey v. United State$32 S. Ct. 2321
(2012), the Court determined Mr. Richardson’s $te level as a career offender guideline based
on the pre-Fair Sentencing Act statutory pees—a maximum term of imprisonment of 40
years, leading to an offense level of 34.

After a two-level redution, the Court calculateMr. Richardson'’s total offense level at
32. In combination with his criminal history cgtey of VI, this placed the guidelines range at
210 to 262 months of imprisonment. The goveent recommended a sentence of 262 months’
imprisonment, while defense counsel recommdralsentence of 210 months. After considering
the factors under 18 U.S.C. § 3553(a), tli€imposed a sentea of 236 moths of
imprisonment. Mr. Richardson then filed a netaf appeal. In his appeal, Mr. Richardson
argued only that the Court shoudldve suppressed certain evidence, and the only relief he sought
was a new trial. However, the Seventh Ciréound no error, and affirmed Mr. Richardson’s
conviction on September 27, 2011. [DE 117].

Mr. Richardson made no further filings until July 12, 2013. [DE 120]. In the interim,
though, the Supreme Court heldDorsey v. United State$32 S. Ct. 2321 (2012) that the Fair
Sentencing Act applied retroactly to all defendants who were sentenced after the Act’s
effective date, regardless of when they committed their offenses. Dodsry which was
decided on June 21, 2012, Mr. Richardson'’s statigentencing range became 0 to 20 years of
imprisonment, which would have translateditbase offense level under the career offender
guideline of 32 instead of 34. In Mr. Richaoass July 12, 2013 motion, he sought a reduction in

his sentence, primarily based on 18 U.S.C.&3&nd the retroactive amendment to the drug



guantity tables as to crack cocaine. [DE 120]. In an order dated December 16, 2013, the Court
found that Mr. Richardson was ineligible famy relief under § 3582, since he was sentenced
under the career offender guideliméhich had not been retrdacly amended, and denied his
motion to the extent it smht relief on that basis. [DE 12%lr. Richardson’s motion also sought
relief resembling that of a motion under 28 &8 2255. However, while it appeared that a
procedural error had affected the Guidelir@sge under which Mr. Richardson was sentenced,
the Court noted that § 2255 was unlikely to prowtte Richardson any relief either. Thus, after
cautioning Mr. Richardson as to § 2255’s lirtitas on second and successive motions, the
Court directed Mr. Richardson to expressly notify @wrt if he wished his motion to be
considered under § 2255.

On December 24, 2013, Mr. Richardson respondelde Court’s order by requesting that
his motion be construed under § 2255, and he stgd@ppointment of counsel to assist him
with that matter. [DE 130]. The Court granfdd. Richardson’s request for appointment of
counsel, [DE 131], and MichaBlehak entered his appearanceMr. Richardson’s behalf on
January 31, 2014. [DE 133]. Mr. Rehak has sinddemrto Mr. Richardson to urge him to
withdraw his petition, as Mr. Rehak believes thiit Richardson is ineligible for any relief
under 8§ 2255. However, Mr. Richardson has ngpeaded, so Mr. Rehak now asks to withdraw
his appearance on the basis the 8§ 2255 petitisividous. The Court invited Mr. Richardson to
respond to the motion to withdraw and to présey argument in support of his motion, but he
has not done so.

I. STANDARD OF REVIEW

Section 2255(a) of Title 28 prales that a federal prison@iay claim “the right to be
released upon the ground that the sentence was imposed in violation of the Constitution or laws

of the United States, or that the court was withorsdiction to impose s sentence, or that
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the sentence was in excess of the maximuimasized by law, or i®therwise subject to

collateral attack, [and] may move the court whitiposed the sentence to vacate, set aside or
correct the sentence.” 28 U.S.C. § 2255{#)e Seventh Circuit lsarecognized that § 2255

relief is appropriate only for “an error of law that is jurisdictional, constitutional, or constitutes a
fundamental defect which inherently resuht a complete miscarriage of justicelarris v.

United States366 F.3d 593, 594 (7th Cir. 2004) (citatiomitted). Further, “a Section 2255
motion is neither a recapitulation of rmisubstitute for a direct appeaDtmstead v. United

States 55 F.3d 316, 319 (7th Cir. 1995) (citation omitted). Relief under § 2255 is extraordinary
because it seeks to reopen thenaral process to a person who has already had an opportunity of
full processAlmonacid v. United State476 F.3d 518, 521 (7th Cir. 2007) (citikgfo v.

United States467 F.3d 1063, 1068 (7th Cir. 2006)). Consagly, “[i]f it plainly appears from

the motion, any attached exhibigsd the record of mr proceedings that the moving party is

not entitled to relief, the judge must dissithe motion.” Rule 4, Rules Governing Section 2255
Proceedings for the United States Dist@ourts. A court may also deny a § 2255 motion

without an evidentiary hearing if “the motiondathe files and records tife case conclusively
show that the prisoner is entitledrio relief.” 28 U.S.C. § 2255(b).

1. DISCUSSION

Mr. Richardson’s motion under § 2255 is lihs@ his argument that the guidelines
sentencing range that the Court calculated at mhe df his sentencing was mistaken in light of
Dorsey Mr. Richardson’s case is on all fours widbrsey so he is correct tine extent that if his
sentencing were held today, hi¢al offense level would b&0 and his guideline sentencing
range would be 168 to 210 months, not 21268, as the Court calated at his actual
sentencing. Nonetheless, there @réeast two reasons why Mr.dRiardson is ineligible for any

relief under § 2255, both of which the Codigcussed in its December 16, 2013 Order.
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First, Mr. Richardson’s motion is untimekx.motion under 8§ 2255 must be filed within
one year of:

(1) the date on which the judgnteaf conviction becomes final;

(2) the date on which the impediment to making a motion created by
governmental action in violam of the Constitutin or laws of the United States

is removed, if the movant was prevented from making a motion by such
governmental action;

(3) the date on which the right asserteas initially recognized by the Supreme
Court, if that right has been newlgaognized by the Supreme Court and made
retroactively applicable to cases on collateral review; or

(4) the date on which the facts suppuagtithe claim or claims presented could
have been discovered througle #gxercise of due diligence.

28 U.S.C. § 2255(f). Mr. Richardsarinitial motion, filed on July 8, 2013, was not filed within
one year of any of these datess conviction became final afterdltourt of appeals affirmed his
conviction and sentence on dit@ppeal on September 27, 2011. [DE 117]. Next, assuming that
Dorseyannounced a newly recognized right andiendé retroactively applicable to cases on
collateral reviewDorseywas decided on June 21, 2012, more than one year before Mr.
Richardson’s motion, so his motion is not tignahder that prong. Finally, Mr. Richardson has
not provided any facts from whidb conclude that the governntdrad impeded his ability to
bring his motion or that he diseered any of the facts supporting lksilaims within one year of
his filing. Accordingly, Mr. Richardson’siotion must be denied as untimely.

Second, even if Mr. Richardson had timely filed his motion, § 2255 does not permit a
court to correct the type of ersoat issue here. After the F&entencing Act, as interpreted by
the Supreme Court iDorsey the statutory sentencing ranfige Mr. Richardson’s offense was
zero to twenty years. 21 U.S.C. 8§ 841({C). Mr. Richardson’sentence of 236 months
(nineteen and two-thirds years) fell within tisétutory range, and w#sus a legal sentencgee

United States v. Hernande230 F.3d 964, 980 (7th Cir. 2003) (“We have repeatedly stated that
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in drug casesi\pprendihas no application where a drug dedegiven a sentence at or below
the [20-year] maximum provided in 8 841(b)(1)(E)The error that occurred in imposing Mr.
Richardson’s sentence only affected the cakoih of the range of imprisonment under the
advisory Sentencing Guidelinest+sentencing, the Court calcuddtthat advisory guideline
sentencing range as 210 to 262 months, lmetrgihe Supreme Court’s later holdingdorsey
that range should have been 168 to 210 months.

As the Seventh Circuit has recognizednaultiple occasions, though, “deviations from
the Sentencing Guidelines generalhg not cognizable on a § 2255 motiodriited States v.
Coleman No. 12-2621, 12-2762, 2014 WL 3956731fa(7th Cir. Aug. 14, 2014)Welch v.
United States604 F.3d 408, 412 (7th Cir. 2010). “[N]every error is corrigible in a post-
conviction proceeding, even if the error is not harmles$d. {quotingHawkins v. United States
706 F.3d 820, 823 (7th Cir. 2013)). Ratheraflinder § 2255 is available “only in
extraordinary situations, such as error of constitutional or fisdictional magnitude or where a
fundamental defect has occurred which resulta complete miscarriage of justicdd’
(quotingBlake v. United State§23 F.3d 870, 878-79 (7th Cir. 2013)).

In Hawking the district court calculated the dedlant’s guidelines sentencing range at
151 to 188 months, based on the career offeguieeline, U.S.S.G. § 4B1.1(a), and sentenced
him to 151 months of imprisonment. 706 F.3@21—22. The district court’s calculation was
correct under the applicable law at the time of sentencing, but based on subsequent Supreme
Court decisions, the career offender guidetiheuld not have applied, and the defendant’s
guidelines sentencing range should have been only 15 to 21 or 24 to 30 months of imprisonment.
Id. The defendant filed a motion under § 2255 gegkd correct this error, but the Seventh

Circuit held that such anmer was not cognizable in aqueeding under § 2255, as opposed to



on direct appeald. at 823. Emphasizing that the Sentegouidelines were only advisory at
the time of the defendant’s sentencing, the coud tiat § 2255 did not allow it to correct such
Guidelines errors on collateral revield. at 824 (“There is a difference between reversing an
error on appeal and correcting the error years. |Ate erroneous computation of an advisory
guidelines sentence is reversible (unless harintesdirect appeal; it doesn’t follow that it's
reversible years later in a postconviction proaegd). More recently, in an opinion written by
Judge Rovner, who dissented from the court’s opinidtawking the Seventh Circuit reiterated
that the erroneous applicatiohthe career offendeyuideline was not gmizable on collateral
review.Coleman 2014 WL 3956731, at *2 (Judge Rovner noting that “[a]lthough [she]
dissented, repeatedly, from that holdingHiawking, it is now the law of this circuit”).

HawkinsandColemanare not meaningfully distinguishable from this case. The cases
each involve calculations of the advisory Sentencing Guidelines that became erroneous based on
subsequent developments of the law. Whilee¢hmculations may have had some effect on the
sentences that were ultimately imposed, flimate sentences were all within the proper
statutory sentencing ranges. ThoutgwkinsandColemannvolvedwhetherthe career offender
guideline should apply, rather thhawit should apply, as here, wte both parties agree Mr.
Richardson qualifies as a career offender, the rasalther event relates only to the calculation
of the Guidelines. Accordinglyr. Richardson’s claim that hguideline sentencing range was
calculated incorrectly is nabgnizable on a 8 2255 motion, and the Court has no authority to
grant relief on that basis.

Mr. Richardson also suggested in his initiah§j that the Guidelines error affected not
only his ultimate sentence, but the Court’s consideration of whether to accept his binding plea

agreement, as well. But that is merely anothay of arguing that the error was not harmless,



and “even errors that are not harmlesy mat be cognizable in a § 2255 proceediri@pleman
2014 WL 3956731, at *4. Deciding wther to reject a bindinglea agreement and deciding
which particular sentence to impose both invalegerminations as to what is a reasonable
sentence, and &tawkinsandColemanestablish, errors in calating the advisory guideline
sentencing rangen routeto such determinations are rmmignizable under § 2255. The fact that
the Court’s determination manifested itself at fhaint in rejecting the binding plea agreement,
rather than by imposing a higher sentence, disl iat the ultimate sentencing hearing, thus does
not lead to a different result. Importantly, &awidelines error did natffect Mr. Richardson’s
ability to plead guilty—he was free to persist is plea of guilty despite ¢hCourt’s rejection of
his plea agreement, but he chose to withdranplea and proceed to ri§DE 68]. Thus, any
impact the Guidelines calculation may hdnal on the Court’s consideration of Mr.
Richardson’s plea agreement does not affect whatheerrors in that ¢eulation are cognizable
on a motion under § 2255.

For these reasons, Mr. Richardson is inelefor any relief under § 2255, so the Court
DENIES the motion. Because Mr. Richardson maisalleged any facts that would avoid the
limitations period, nor could any facadduced at a hearing afféoe cognizability of his claim,
no hearing is warranted. Mr. Rehak’s motiomithdraw as counsés$ therefore GRANTED.

V. CERTIFICATE OF APPEALABILITY

Pursuant to Rule 11 of the Rules Governing Section 2255 Proceedings for the United
States District Courts, the Counust “issue or deny a certificate of appealability when it enters a
final order adverse to the applicant,” and the Rudemits the Court to hear further argument on
whether a certificate ofpgpealability should issue. A certifieabf appealability may be issued
“only if the applicant has made a substantiavging of the denial of a constitutional right.” 28

U.S.C. 8§ 2253(c); Rule 11, Rules Governingts 2255 Proceedings for the United States
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District Courts. The substantial showing standanmiet when “reasonable jurists could debate
whether (or, for that matter, g that) the petition should halveen resolved in a different
manner or that the issues presented were adequdéserve encouragement to proceed further.”
Slack v. McDaniel529 U.S. 473, 484 (2000) (quotation marks omitted) (qudsrgfoot v.
Estelle,463 U.S. 880, 893 & n.4 (1983pee Young v. United Staté&23 F.3d 717 (7th Cir.
2008). A defendant is not required to shiaat he will ultimately succeed on appédiller-El
v. Cockrell,537 U.S. 322, 342 (2003) (stating that ¢fuestion is the “dediability of the
underlying constitutional claim, not the resolution of that debate”).

Additional argument is not necessary heredose nothing before the Court suggests that
jurists of reason could debate the correctnediseo€ourt’s rulings herej nor could there be a
debate about whether the issues presentedvéesgther proceedings. Mr. Richardson’s filing
was untimely, and he has presented no grourrdsifong the limitations periods. Further,
although the cognizability of a claim such as Richardson’s on collateral review is not beyond
reasonable debate, the law in this Circuit unequallp forecloses this claim. As a result, the
Court declines to issue the Defentla certificateof appealability.

The Court advises Mr. Richardson that purstarfRule 22(b) of the Federal Rules of
Appellate Procedure, when the district judge der certificate of agalability, tre applicant
may request a circuit judge to issue the cediic The Court further advises Mr. Richardson
that Rule 4(a) of the Federal Rules of AppelRtecedure governs the time to appeal an order
entered under the rules governing § 2255 proceedsggRule 11(b), Rules Governing Section
2255 Proceedings for the United States District @oudnder Rule 4(a), when the United States
is a party in a civil case, any notice of appeay tma filed by any party within 60 days after the

judgment or order appealed frasnentered. Fed. R. App. P. 4(&uyton v. United State453
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F.3d 425, 427 (7th Cir. 2006) (stating that “timee to contest the erroneous denial of [the
defendant’s] first § 2255 motion wastian 60 days of the decision”).

V. CONCLUSION

The Court GRANTS Mr. Rehak’s motion tothwilraw as counsel [DE 144]; DENIES Mr.

Richardson’s motion under § 2255; and declioeissue a certificatof appealability.

SOORDERED.

ENTERED: September 22, 2014

/s/ JON E. DEGUILIO
Judge
United States District Court
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