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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

CARMEN J. GIBSON,
Plaintiff,

V. CAUSE NO. 3:14CV-01741CAN

CAROLYN W. COLVIN,
Acting Commissioner of Social Security,

N N ) N ) N N N N

Defendant.

N—r

OPINION AND ORDER

On July 23, 2014, Plaintiff Carmen Gibson (“Gib4adiled a complaint in this Court
seeking reversar remand of th&ocial SecurityfCommissioner’s final decision to deny her
application fordisability insurance benefits (“DI8. OnJanuary 22, 2015, Gibsdited her
opening brief. On April 27, 2015, Defenda@ymmissioner of Social Securitytiie
Commissioner”) filed a Memorandum in Support of Commissioner’s Decision requesting the
Court to affirm the decision denying benefits. Gibson filed a reply brief on May 11, Z0is5.
Court may enter a ruling in thimatter based on the part@msent, 28 U.S.C.&36(c), and 42
U.S.C. 8405().
l. PROCEDURE

On April 5, 2011, Gibsofiled an applicatioror Title Il DIB with the Social Security
Administration (“SSA”) alleging disability beginning June 1, 2007. The SSA denied Gibson’s
applicationinitially on August 2, 2011, and then again on November 21, 20t&t,
reconsideration was grante®n December 62011, Gibsofiiled a timely request for an

administratve hearing. On September 25, 2012, the hearing was held before an administrative
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law judge (“ALJ”) whereGibson and threenpartial exped appeared and testifiedDn
September 28, 201fhe ALJissued his decision findintpat Gibsorwas not disabled at Step
Five of thedisability evaluation process and denied hpplications for benefits.On November
19, 2012, Gibson filed a request for review of the 'Aldkcision with the Appeals Council. On
January 6, 2014he Appealouncil denied Gibsdsa request for review, makindpe ALJ’'s
decision the final decision of the Commissioner for purposes of judicial revidvsoiiihen
sought judicial review of the Commissioner’s final decision pursuant to serfieucof 42
U.S.C. § 405(g) by filing her complaint in this Court on July 23, 2014.
Il FACTs
Gibson was born on September 24, 1973, making her 33 years thie alleged
disability onset dateand has earned a high school education. At the time of the September 2012
hearing,Gibsonwas unemployed. Prior to the allegetset dateGGibson reportedly worked as
an assembly packer, machine operator, certified nursing assistant, and receptionist
A. RelevantMedical Evidence
As part of her disability applicatioGibson provided the ALJ with medical evidence
from June 1999 through September 25, 2012—the date of her hearing. Throughout this period,
Gibson was treated with a varying medication regimen for several gynecologiesl, iss
depression, and fibromyalgia. Gibson also suffered from a congenital heart rhytindedi
called Long QT syndromghatrequired her to havedgefibrillator implanted irnL996at the age of

15. The defibrillator helps Gibson avoid the sudden fainting spells associated mgtmtgion.

1 Social Security regulations provide a fipart test to determine whether a claimant is disabled and consigquen
entitled to disability benefitsSee20 C.F.R. § 404.1545.
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After receiving her first defibrillatorGGibson vas hospitalized twicdue tomalfunctions
that causedhocks from her defibrillatorShewas hospitalizednother time when her
defibrillator appropriately shocked her in responsancepisode of a racing and irregular
heartbeat In 2003, anew defibrillatorwasimplanteddecreasing hdatigue fora while
However by August 2007, Gibsorwas once again plagued by fatigue as well as chronic low
back pain and memory loss. Gibson had also developed anxiety and depression due to her fear
of experiencing a shock from her defibrillator.

In addition to her heart symptoms, Gibson complained consistently of fatigue; pain in her
hips, legs, neck, and shoulders; generalized malaise; and abdominal problemspHiam St
Myron becameGibson’s primary care provider 2007 and diagnosed her with fibromyalgia on
September 25, 2009. In 2010, Gibson attematesturnto work at a factory job, buastedonly
two months due to her health conditions. In October 2010, Dr. Myron recommended that Gibson
apply for disability benefits due to her “significant underlying health problerateceto her
heart and the subsequent chronic anxiety and the fibromyalgia she suffers.” Doc. N8R4.1 a

On August 1, 2012, Dr. Schvon Cummings performed a consultative examination of
Gibson at the SSA’s request. During the examination, Gibson reported her diagnoses of Long
QT syndrome, polycystic ovarian syndrome, fibromyalgia, and bursitis. Gibson alsibelscr
her symptoms of pain, reduced mobility, and anxiety as the result of those conditionst On tha
day, Gibson reported her pain level as 8/10. Dr. Cummings also noted that she appeared
anxious. Ora Medical Source Statement fqrBr. Cummings opined through check boxeg tha
Gibson was capable of lifting up to ten pounds continuously, twenty pounds frequently, and fifty
pounds occasionally; carrying up to ten pounds continuously and up to fifty pounds occagsionally
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sitting without interruption for three hours and standing or walking for thirty mintutesae
for a total of six hours of sitting in an 8-hour work day with 3 hours of standing and 2 hours of
walking. Id. at 632-33.

As part of her appeal of the ALJ’s decision to the Appeals Council, Gibson submitted
additional evidence including, among other thireg)isability Evaluation’prepared by Dr.

Myron on January 31, 2013. In the evaluation, Dr. Myron summarized Gibson’s medical history
and reported results of an examination he conducted that dageskebed her symptoms,

including pain and fatigue, agell as her functional limitations and the personal issues she faced
that affected her overall healtkle also reported that hgghysical examination thakayrevealed
“multiple tender points throughout her body.” Doc. No. 11 at 748. In addidiomjJyron

opined that Gibson is not a malingerer, that she cannot tolerate full-time worto“dag and
discomfort, or anxiety/depression,” and that her health problems “make it itledssiher to

hold gainful employment.’ld. at 750-51.

Along with Dr. Myron’sDisability Evaluation, Gibson submitted a Treating Doctor’s
Medical Opinion form completed by Dr. Myron on January 31, 2013. On the form, Dr. Myron
opined that Gibsda functional limitationsallowedher to frequently lift twenty pounds or less,
to twist and climb stairs frequently, to stoop and crouch occasionally, and to leNeladders.

Id. at 753. Dr. Myron also noteatGibson was likely be absent from work more than three
days a month.

B. Hearing Testimony

At the ALJ hearing, Gibsonekcribed thenxietyshe suffersvhen she is around people
as well as symptoms chronic fatigue, depression, apanic attacks Gibsonalso testifiedhat
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she has trouble concentrating and focusing on tasks. In additicex@heed that she is
plagued by anxiety based on Iiearof being shocked by helefibrillatorin the event she
experiences a racing heartbeat. She also lo&¢thedefibrillator makesending over,
reaching, and lifting things osistentlydifficult. Furthermore, Gibsotestified that she hgsain
in her hips after sitting fomore than a half an hour, low energy due to depression andflack
sleep, and reducegtip strength

C. ALJ’s Opinion

After the hearing, the ALJ issued a written decision reflecting the follofidggs. At
StepOneof the fivestep disability analysjgshe ALJ found that Gibson had not engaged in
substantial gainful activity from her alleged onset date of June 1, 2007, through hastdate |
insured of June 30, 201At Step Two, the ALJ founthat Gilson had the following severe
impairments:Long QT syndrome, obesity, depression, and anxi&tyStep Three, the ALJ
found that Gibsonid not have an impairment or combination of impairments that met or
medically equalethe severity of a listetinpairment. The ALJ then determined that Gibson
retained the residual functional capacity (“RFC”) to perform light work with the fallgw
limitations: limited to simple and repetitive tasks; cannot climb ladders, ropes, and dsaffol
must avoid unprotected height&) more than occasional contact with the general pubiid;
cannot perform high impacting grasping, such as use of power tools.

At Step Four, the ALJ found that Gibson was unable to perform any past relevant work.
At Step Five, te ALJ found that considering Gibson’s age, education, work experience, and
residual functional capacity, there are jobs that exist in significant numbibes mational
economy that sheoald perform. Based on these findings, the ALJ determined that Gibson had
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not been disabled from June 1, 2007, the alleged onset date, through June 30, 2012, the date last
insured. Consequently, the ALJ denied disability benefits to Gibson.

D. Appeals Council Decision

As described abov&ibson submitted additionatedicalevidence to the Appeals
Council along with her request for review of the ALJ’s decision denying her digddahefits.
The Appeals Council denied Gibssmequest for review. In its Notice informing her of its
decision, the Appeals Council stated the following:

In looking at your case, we considered the reasons you disagree with the decision

and the additional evidence listed on the enclosed Order of Appeals Council. We

found that this information does not provide a basis for changing the

Administrative Law Judge’s decision.
Doc. No. 11 at 6-7. The Order of Appeals Council noted receipt of additional evidence
including but not limited to a document referenced as “Residual Functional Gapeapitrt
from Dr. Stephen R. Myron dated January 31, 2013 (fg).2 Doc. No. 11 at 10.
[I. ANALYSIS

A. Standard of Review

The Social Security Act authorizes judicial review of the final decisidhe agency and
indicates that the Commissioner’s factual findings must be accepted as c@niflsspported
by substantial evidence. 42 U.S.C. 8§ 405(g). Thus, a court reviewing the findarg&bd will

reverse only if the findings are not supported by substantial evidence or if tHeslapplied an

erroneous legal standar®ee Briscoe v. Bahart, 425 F.3d 345, 351 (7th Cir. 2005).

2The Order of Appeals Council also noted that it had received tither pieces of additional evidence from Gibson
that were made part of the record as exhibits. Gibson doebaltEtnge the Appeals Council’s interpretation of
those three exhibits. Thefore, the Court need niotentify them with specificity
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Substantial evidence is more than a mere scintilla but may be less than the wiight of
evidence.She& v. Barnhart 357 F.3d 697, 699 (7th Cir. 2004). Thus, substantial evidence is
simply “such relevant evidence as a reabtmanind might accept as adequate to support a
conclusion.” Richardson v. Peralegl02 U.S. 389, 401 (197 Kepple v. Massanard68 F.3d
513, 516 (7th Cir. 2001).

A reviewing court is not to substitute its own opinion for that of the ALJ or-teeigh
the evidence, but the ALJ must build a logical bridge from the evidence to his conclusion.
Haynes v. Barnhay416 F.3d 621, 626 (7th Cir. 2009)linimally, an ALJ must articulate his
analysis of the evidence in order to allow the reviewing court to trace the gareésoning
and to be assured that the ALJ considered the important evidgeeesScott v. Barnha297
F.3d 589, 595 (7th Cir. 2002 he ALJ need not specifically address every piece of evidence in
the record, but must present a “logical bridge” from the evidence to his concluSi@annor-
Spinner v. Astrue627 F.3d 614, 618 (7th Cir. 2010).

B. Issues for Review

Gibson seeks reversal and remand of the’s\técision, arguing that: (ihe ALJ's
opinion is not supported by substahevidence and (2) the Appeals Council eiiretis
consideration of Dr. Myron’s January 2013 reports.

1. The ALJ’s Decision is Supported by Substantial Evidence

In challenging the ALJ’s decision, Gibson argues thatALJs RFC assessment is

incomplete becaugd) it failed to account for any limitations caused by Gibson’s fiboromyalgia;

(2) the ALJ improperhdiscounted the opinions of Dr. Myron and Dr. Cummings without



providing good cause for doing so; andtf#%) ALJfailed to support hisredibility determination
with substantial evidence

An individual's RFC demonstrates her ability to do physical and mental worktiestivi
on a sustained basis despite functional limitations caused by any medicallyimizbézm
impairment(s) and their symptoms, including pain. 20 C.F.R. 8§ 404.8%F 968p 1996. In
making a proper RFC determination, the ALJ must consider all of the relevamavidehe
caserecord. 20 C.F.R. 8 404.1512(c). “Careful consideration mugitvba to any available
information about symptoms because subjective descriptions may indicate moee sever
limitations or restrictions than can be shown by objective medical evidence alBR8R."96-8p.
However, it is the claimant’s responsibility to pide medical evidence showing how her
impairments affect hdunctioning. 20 C.F.R. § 404.1545. Therefore, when the record does not
support specific limitations or restrictions on a claimant’s work related activitpltbenust
find that the claimant Isano related functiaal limitations SeeSSR 968p.

a. Gibson’s Limitations Due to Her Fibromyalgia

In attacking the ALJ’'s RFC determination, Gibson compltias (1)the ALJdid not
include fibromyalgia among her severe impairments at Step Two, and (2) the ALberre
failing to accountor fibromyalgiatelatedliimitationsin the RFC Both arguments fail.

I. StepTwo Severity Analysis

The ALJ’s severity assessmaritGibson’s fibromyalgia at Step Tws irrelevant ashe
ALJ supported his RFC and overdisability determinatiogwith substantial evidenceAt Step
Two, an ALJ considers whether a claimant has an impairment that is severe. 20 C.F.R.
§404.1520(a)(4)(ii). Animpairment is severe if it is medically determinable arsgsa
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significart limitation in the claimant’s ability to perform basic work activities. 20 C.F.R.

8 404.1520(c). The severity assessment, however, is only a threshold inquiry to screen out
groundless disability application€astile v. Astrug617 F.3d 923, 927 (7thiC2010). “As

long as the ALJ determines that the claimant has one severe impairment, the AL {ouesl
to the remaining steps of the [disability] evaluation process,” including the R&Zses that
requires consideration of all the evidence in the reclatdat 92627 (citations omitted).

Here, the ALJ identified severe impairments at Step Two forcing him to proatieer
with the disability analysjsvhere he was required to consider all the evidence in the record,
including Gibson’s fibromyalgia. Atep Twdfinding that Gibson’s fibromyalgia constituted a
severe impairment would only have benefited Gibsshéf could establish that her fibromyalgia
met or medically equaled the severity of an impairment listed in 20 C.F.R. Part 404t ®ybpa
Appendix 1 at Step Three. Gibson does not even raise such a Step Three argument. Therefore,
the severity finding at Step Two related to her fiboromyalgia is irrelevant to the Altil'mte
disability determinatiorand does not justify remand.

Moreover, the ALJ supportedith substantial evidendds Step Two determination that
Gibson’s fibromyalgia was a non-severe, medically determinable impairmentpgars of his
conclusionthe ALJ cited to objective medical evidence as well as Gibson’s ovwgatdas of
her symptoms. For instance, the ALJ acknowledged that the evidence in the recordtehbwed
Gibson had a history of paresulting from her fiboromyalgiaHoweverthe ALJ also cited tthe
lack of anyobjective medical evidena@ocumenting teder points as well agther normal test

results Based on that evidence, the ALJ conclutted Gibson’s pain did not preclude light



work?® and that her fibromyalgia, when properly treated and maintained, resulted only in Iminima
limitation in her workrelated abilities.Having built a logical bridge from the evidence to his
conclusions, the ALJ’s Step Two determinatiosupported substaat evidence.
il. Fibromyalgia-based Limitations in the RFC

An ALJ is required to determine a claimarREC based on all of the relevant evidence
in the case record. 20 C.F.R. 8 404.1545(a)(1). Gibson argues thatithdRFC assessment
was incompletand his conclusion was contrary to the evidence in the record, which warrants
reversal or remand. In particular, Gibson indic#ttes she suffers from severe pain, malaise,
fatigue, and cognitivdysfunction; sleeps through most of each day; takes heavy-duty narcotic
pain medications; and cannot sit for longer the thirty minutes. Gibson argues #ibf tiaded
to take into accourthesefibromyalgiafrelatedsymptoms in determining her RFC.

The ALJs opinion, howevereflects consideration of the sytoms Gibson describes.
In the credibility section of his RFC analysike ALJ explicitlyacknowledged Gibson’s alleged
pain multiple times citingo various medical evidence, including December 2009 and January
2012 visits to Dr. Myron, the August 2012 consultative platgigkamination by Dr. Cummings,
and the June 2011 consultative psychological examination by Dr. B&dgpoc. No. 11 at 52—

54. The ALJ also referenced Gibson’s own allegations of pain explicitlifple times. |d. at

3Under 20 C.F.R. § 404.1567,
[Night work involves lifting no more than 20 pounds ainaet with frequent lifting or carrying of
objects weighing up to 10 pounds. Even though the weight liftedomagry little, a job is in this
category when it requires a good deal of walking or standmghen it involves sitting most of
the time with some pushing and pulling of arm or leg controlsbelconsidered capable of
performing a full or wide range of light work, you must have thétald do substantially all of
these activities. If somee can do light work, we determine that he or she can also doagdent
work, unless there are additional limiting factsueh as loss of fine dexterity or inability to it
long periods of time.
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53, 55. The ALJ cited a report of Gibson’s fatigue caused by her increased workinophbers
notes of a visit to her cardiologist, Dr. Prystowsky, in March 2008at 51. The ALJ noted
Gibson’s report of havindifficulty sleeping and a sleep disorder related to a major depressive
disorder to Dr. Roberts who conducted a mental status exam in July [204255. In addition,
the ALJ noted thatl) Gibson was taking various medicatidos her impairmert, (2)she
reported no side effects to her doctors, and (3) Dr. Mggported Gibson’eswn claimthat the
medications were helpfaind his observation that she was doing well on the medications in notes
from her March and September 2008 visits. at 56. The ALJ did not, howevexplicitly
mentionher claim hat she cannot sit for longer than thirty nigsi

With all these citationghe ALJ demonstrated that he considered Gibson’s alleged
fibromyalgiarelatedsymptoms irhis RFC analysis Gibson disagrees with how the ALJ
interpreted thessymptoms, but they were not ignordeiventhe ALJ’s lack of reference to
Gibson’s claim that she could sit for no longer than thirty minutes is harmlelsson@Gitesno
evidence to support her contention about her inability to sit for extended periods.of time
Remand iswot warranted for this single omission.

b. Weight Given to the Opinions of Drs. Myron and Cummings

In determining the proper weight to accord medical opinidti$e' ALJ must give
substantial weight to medical evidence and opinions submitted untsgcspegitimate reasons
constituting good cause are shown for rejectingl.”(citing Knight v. Chater55 F.3d 309,
313 (7th Cir. 1995)). Stated another way, an ALJ must give a treating physician’s opinion
controlling weight if it is well supporteby medically acceptable clinical and laboratory
diagnostic techniques and if it is consistent with other substantial evidetheeracord.
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Hofslien v. Barnhart439 F.3d 375, 376 (@ Cir. 2006). Generally, an ALJveighs the opinions
of a treating source more heavily because he is more familiar with the claimanitsooosrahd
circumstancesClifford v. Apfel 227 F.3d 863, 87(¥th Cir. 2@0).

However, a claimant is not entitled to benefits merely because a treating physielan lab
her as disabledDixon v. Massanari270 F.3d 1171, 1177tvCir. 2001). A medical opinion
may be discounted if it is internally inconsistent or inconsistent with other atibk&vidence in
the record.Clifford, 227 F.3d at 870. Wle the ALJ is not required to award a treating
physician controlling weight, the ALJ must articulate, at a minimum, higmnéas for not doing
so. Hofslien 439 F.3d at 376—77. The coortist allowan ALJ’sdecisio to standf he
“minimally articulatdd]” his reasons-a very deferential standard thsitin fact, deemed “lax.”
Berger v. Astrue516 F.3d 539, 545 (7th Cir. 200&)tations omitted).

As tothe opinions of State Agency physicians and psycholodiktis are not bound by
their findings, but may not ignore these opinions and must explain the weight given to the
opinions in their decisionsSSR 966p. Yet, such opinions can be given weight only insofar as
they are supported by evidence in the recédd.Moreover,[w]here there is a conflict between
medical opinions, it is for the ALJ to decide which doctor to beliSedrak v. Callahar987 F.
Supp. 1063, 1067 (N.D. Ill. 1997) (citi@poks v. Chater91 F.3d 972, 979 (7th Cir. 1996)).

In his discussion of the opinion evidence, the Ataled by stating that:

the above [RFC] is consistent with, although somewhat more restrictive than, the

opinions of the physicians and psychologists with Disability Determination

Services. Each of theseinjpns is consistent with and supportive of [REC]
that has been assessed.
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Doc. No. 11 at 56 (internal citations omitted)ae ALJthen proceeded with brief comments
about the opinions of Dr. Myron, Gibson’s treating physician; Dr. Cummings, theltzdivgu
examining physician; and Drs. Kaplan and Olive, the medical experts who testifred/dt]
hearing. Gibson now asserts that the ALJ improperly rejected the medical opinians of D
Myron and Dr. Cummings. She contends that the ALJ’s ratisrial@liscounting the opinions
wereflawed and insufficient because the ALJ failed to cite specific, legitimate reasons that
would constitute good cause for rejecting the opinidds.
I. Dr. Myron’s Opinion

Gibson alleges that the ALJ rejected Dr. Mysoopinion that she could not work simply
because he had released her to work just three months before encouraging her ¢o apply f
disability in October 2010 and because “Dr. Myron’s treatment notes do not indicate any
condition so severe as to be disagli Id. Gibson argues that the AkXationale is flawed
because henisunderstood the role of Gibson’s attempt to return to work in Dr. Myron’s 2010
opinionand becausBr. Myron’s notes could not have revealed objective medical evidence of
fibromyalgia because fibromyalgia symptoms are subjective. Gibson also conterids tiai
failed to identify with any specificity the alleged inconsistencies betwgeMyron’s opinion
and his treatment notes. None of these arguments are persuasive.

To start, Gibson’s premise that the ALJ rejected Dr. Myron’s opinion is umgaistif
Nowhere in his decision does the ALJ explicitly or implicitly state that hegivatsy no weight
to Dr. Myron’s opinion. In fact, thALJ's thorougharticulaton of evidence relatetb Dr.
Myron’s treatment of Gibson from August 2007 through July 2@%2vell as Dr. Myron’s
opinion about Gibson’s inability to workhows that he did consider Dr. Myron’s opinidy
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laying out the evidencéhe ALJ alsooutlined inconsistencies between Dr. Myron’s opinion and
his treatment notes thavercome any potdial error related to Gibson’s wonk July 2010. For
instance, the ALJ cited to Dr. Myron’s notes (1) throughout 2010 showing “unremarkable”
physical exams [Doc. No. 11 at 324-32]; (2) in January 2011 indicating that Gibson appeared to
be very happy, had lost some weight, and looked to be doing tyteat $21];from a July 2012
physical exam that was normal other than some tenderness over the ldfibupaate to
bursitis with comments that Gibson was doing wiell &t 715]. Such evidence makes the ALJ’s
concern about inconsistencies reasonable.

Gibsonalso appear®o challenge the brevity of the ALJ’s explicit discussioof
Myron’s opinion. An ALJ’s analysis is not “unreasoned because the ALJ did not incorporate
[relevant] information [discussed in separate parts of the decision] witmgla paragraph.”
Buckhanon ex rel. J.H. v. Astrug68 F. App’x 674, 678 (7th Cir. 2010An ALJ’s decsion
should be read “as a whole and with common senise &t 679. An ALJ’s discussion from one
part of his decision may be imputed to another aspect of the andkysésy. Barnhardt384
F.3d 363, 370 n.5 (7th Cir. 2004). And in this case, wheré\tld’s decision clearly
incorporates the entire RFC analysis into his explanation for the weight givenMyfon’s
opinion, the ALJ has articulated his rationale sufficiently.

il. Dr. Cummings’s Opinion

Gibson contends that the ALJ rejected Dr. Cummings’s opiiaiming thatshe had

relied heavily on Gibson’s subjective report of her symptoms without any, or even sabhstant

evidencean support. In addition, Gibson argues that the ALJ should have re-contacted Dr.

14



Cummings for clarification if thé&LJ had any doubts about Dr. Cummings’ opinion. Again,
Gibson’s arguments are not persuasive.

Once again, there is no indication that the ALJ rejected Dr. Cummings’s opinion
completely. In fact, comparison of Dr. Cummings’s 2012 Medical Source Statemeheand t
ALJ’'s RFC reveal thahie ALJ incorporated many of thenitationsidentified by Dr. Cummings
directlyinto his RFC However, the ALJ also found several inconsistencies between Dr.
Cummings’s Medical Source Statement and the notes from her tativeuéxamination of
Gibson leading to the conclusion that “Dr. Cummings’ physical exam does not fedlect t
limitations given in the medical source statements.” Doc. No. 11 &&ier in his decision,
the ALJ had thoroughly outlined evidence ofes@ such inconsistencies. Dr. Cummings could
have clarified these inconsistencies herself by referencing particular medigalaal éihdings
as allowed on the Medical Source Statement. She did not. And Gibson has not raised any
explanation for whyt was unreasonable for the ALJ to conclude that Dr. Cummings had
uncritically adopted Gibson’s subjective repors such, the Court is convinced thia¢ tALJ
supported his decision to discount Dr. Cummings’s opinion with sutstanidenceand
sufficiently articulated his rational for doing so.

Moreover, Gibson has not shown that Dr. Cummings’s report was inadequate or
incomplete to warrant further contact for clarificatiddee20 C.F.R. § 404.1519p(b). “An ALJ
need recontact medical sources only when the evidence received is inadequate toedetermin
whether the claimant is disabledSkarbek v. BarnharB890 F.3d 500, 504 (7th Cir. 2004). In

this case, the record was not inadequate. It just did not support all of Dr. Cunsmings’
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conclusions regamdg Gibson’s ability to work. Therefore, the weight given to Dr. Cummings’s
opinion is supported by substantial evidence and stands.
C. Credibility

Gibson contends that the ALJ’s credibility determinateopatently wrong because it is
not supported bthe factsand reflects errors in the ALJ’s review of the reco@lbson suggests
that the ALJ should have taken the subjective nature of her fibromyalgia as wesllaagh
assessment of her abilities into greater account in reaching his disabilitpdecisi

In assessing a claimant’s subjective symptoms, the ALJ must followsté&pgrocess.
SSR 967p. The ALJ musfirst determine whether there is a medically determinable impairment
that can be shown by acceptable medical evidence and can be reasgpabtgd to produce
the claimant’s pia or other symptomsld. If such an underlyingnpairmentexists,the ALJ
must evaluate the intensity, persistence, and limiting effects of the impatoragtermine the
extent to which the symptoms limit the cfent’s ability to work. Id. Whenevea claimans
statements about theraptoms and limitations of himpairment are not substantiated by
objective medical evidence, the ALJ must make a finding on the credibility of thedinali'a
statements based arconsideration of thentire case recordd. Where conflicting evidence
allows reasonable minds to differ as to whether a claimant is disabled, the re$ipofwilbhat
decision falls on the Secretany theSecretarys designate, the ALHerr v. Sullivan 912, F.2d
178, 181 (t Cir. 1990).

An ALJ’s decision regarding a claimant’s credibility must contain specific reasoitsef
finding on credibility, be supported by evidence in the record, and be sufficiently specific t
make clear to the claimant and to any subsequent reviewers the weight the ALJ gave to the
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claimant’s statements and the reasons for that weight. SSB. 96et, the ALJneed only
minimally articulate his or her justification for rejecting or acceptimecsic evidence of
disability. Rice,384 F.3dat 371.

While a claimant can establish the severity of his symptoyrsis own testimony, an
ALJ need not accept the claimant’s subjective complaintise extent they clash with other,
objective medical evidence in the recofdnold v. Barnhart473 F.3d 816, 823 (7th Cir. 2007).
Because an ALJ is in a special positioms$sess witnesses, kigdibility determinations are
given special deference and will only be overturned if they are patently wg&mdeler v.

Astrue 688 F.3d 306310-11 (7th Cir. 2012). An ALJ’s credibility determination will only be
considered patently wrong when it lacks any explanation or supploler v. Astrue529 F.3d
408, 413-14 (7th Cir. 2008).

In this case, the ALJ found Gibson'’s allegationshef severity of her symptoms notlyu
credible. In support, he ALJcited objective medical evidence, and other evidence, including
Gibson’s daily activitiesher“work activity after the alleged onset dgtberlack of mnsistent
counseling or therapy, and her symptoms being “unfounded elsewhere in the record.” Doc. No.
11 at 55. e ALJ clearly accepted th@ibson’ssymptoms were consistemnith her
impairmens. Gibson, however rguesthat theALJ inaccurately interpreted the effects
Gibson'’s daily activities, work history, amther precipitating or aggravating factoirscluding
herinability to pursue psychiatric treatmearid the subjective nature fidfromyalgia

Indeed, if theparagraphs in which the ALJ discussed Gibson’s daily activities and work
history; the location, duration, frequency, and intensity of her symptoms; other fatéojpand
aggravating factors; the type, dosage, effectivenessside effects of medications; and
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treatment other than medication was the extent of his credibility anaBibson’s argument
mighthave sway SeeDoc. No. 11 at 55-56. Standing alonedh five paragraphs adevoid
of citations to the record to support #kJ’s conclusions.Looking at the ALJ’s decision as a
whole, however, paints a different picture. Throughout his decision, the ALJ provided an
extensive explication of the objective medical evidence that brings into quibstioredibility
of Gibson'’s alleged symptom3.he ALJs opinion is aeader friendlytimeline of Gibsors
medical experiences as seen through the notes of her daattascompanied by evidence
showingthe results of assorted exams, testd, taeatments. Taking into accouhis recital of
medical evidence, the ALJfsve paragraphs discussing the extent of Gibson'’s alleged symptoms
is consistent with the record as a wholéus this Court cannot say that the ALJ’s credibility
determinaton was patently wrong.

Review of the ALJ’s decision, as discussed above, establishes that (1) the ALJ considered
Gibson’s limitations arising from her fiboromyalgia when defining her RFC; (2) thie AL
supported with substantial evidence the weight given to Dr. Myron’s and Dr. Cummings’s
medical opinions in the RFC analysis; and (3) the ALJ'sibilggl determination was not
patently wrong.Therefore, the ALJ slecision is supported by substantial evidence making
remand on these issues inappropriatee Court now turns to the Appeals Council’'s decision.

2. The Appeals Councils Decisionas to Gbson’s Additional Evidence
Does Not Warrant Remand

a. Relevant Background
After the ALJ issued his decision denying Gibson’s aapion for DIB Gibson

submitted an appeal to the Appeals Council along with additional evidence. Gibsontadtdit
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evidence included, among other thin{@s,a five-page “Disability Evaluation,” (2) a completed
“Treating Doctor’s Medical Opinion for Social Security Disability” form, and {@xe visit
notes all dated January 13, 2013, and signed by Gibson’s treating physician, Dr. Myron. In these
January 2013 reports, Dr. Myron noted the results of his examination of Gibson that day and
opined about her work limitations. Notably, Dr. Myron discussed Gibson’s fibromyaldia a
reported thahis exam revealed “multipeender points throughout her bodyld. at 748. After
reviewing all of the medical conditions affecting Gibson and specifying theingslitbitations
on her ability to work, Dr. Myron concluded that “[Gibson] is a very nice person and she wants
to work, but unfortunately she has been given some health problems that make it impossible for
her to hold gainful employment.id. at 751.

On January 6, 2014, the Appeals CoudelthiedGibsoris request for revievof the
ALJ’s decisionin aletterstaing thatthe Appeal Councihad “considered the reasons [Gibson
disagreed] with the decision and the additional evidence [but] found that this information does
not provide a basis for changing the Administrative Law Judge’s decididnat 7. Before this
Court, Gibson now arguekat the Appeals Council errég findingthat theadditionalevidence
Gibson submitted was not material and therefore did not qualify for review by the Appeals
Council. CitingFarrell v. Astrue 692 F.3d 767 (7th Cir. 2012), Gibson contends that this errors
warrantsde novareview by this Court.

The Commissioneion the other hand, argues that the Appeals Council found Gibson’s
additional evidence tqualify asnew, material, and timeelevantbutthat the ALJ’s decisin still
was not contrary to the weight of the record, including Gibson’s qualifying additionneda.
Citing Perkins v. Chaterl07 F.3d 1290 (7th Cir. 1997), the Commissioner contends that the

19



Appeals Council’s decision to deny revieafterconsideing Gibson’squalifying additional
evidencejs discretionary and unreviewable by this Court.
b. Analysis

The Appeals Council is required to consider additional evidence that is “new and
material” and “relates to the period on or before the date of the [ALJ] hearing déc&ion
C.F.R. § 404.970(b). If the Appeals’ Council finds the ALJ’s decision to be contrary to the
weight of the evidence, including the claimaratitionalqualifying evidence it canthen grant
de novaeview ofthe ALJ’s decsion. Stepp v. Colvin795 F.3d 711, 721 (7th Cir. 201()ting
id.). The district court may review the Appeals Council’s decisiemovdor legal error if the
Appeals Council determines that the claimant’s additional evidence is not “nawaewdd’
and does not qualify for review under Section 404.970ga)rell, 692 F.3d at 771. If, however,
the Appeals Council determines that the claimant’s additional evidence egiabfnew,
material, and tim@elevant, but denies review of the ALJ’'s demmsafter concluding that the
record as supplementddes not show that the ALJ’s decision was contrary to the weight of the
evidence, its decision to deny review of the ALJ’s decision is “discretionary andavmable.”
Perkins 107 F.3d at 1294.

In this casethe parties disagree as to whether the Appeals Council found Gibson’s
additional evidence to constitute “qualifying evidence.” As a result, they alagrde about
whether thd=arrell or Perkinsstandard of review should apply imig case.

In Pekins, the claimansubmitted additional evidence to the Appeals Codraih a
psychologist, hired by the claimant’s attorney, wéaewedthe claimant’srecord andassessed
the claimant’smental RFC. 107 F.3at 1292. In denying review of the ALJ’s decision, the
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Appeals Councistatedthat it“had reviewed the entire record, including the new material, and

had concluded that there was no basis to grant the request under either 20 C.F.R. 8 404.970 or 20
C.F.R 8416.1470.”Id. The Counciblso statedhat “neither the contentions nor the additional
evidence provides a basis for changing the decisitth.at 1294. The Seventh Circuit opined

that the Counci$ notice, which included boilptate languagand a paragraph devoted to the

content and peusisiveness dhe psychologist'seview of theclaimant’s file showed thait had
determined that the claimant’s additional evidence qualified as new and mdteridherefore,

the court held that the Courisildecision was discretionary and unreviewalte.

In Farrell, the claimantargued that the “Appeals Council erred by refusing to consider
her new evidence confirming a diagnosis of fiboromyalgia.” 692 &3d0. Thelaimant's
additional evidence documetthat the claimant tested positive for sixteen of eighteen tender
points when only eleven were needed to establish the diagmdsi§he Councik notice of
decision denying review stated that it “considered . . . the additional evidence . . . [and] found
that this information does not provide a basis for changing the Administrativéudye’s
decision.” Id. at 771. The court noted that the Council’s boilerplate language was ambiguous
becausét could havendicatedthat theadditionalevidence was imaterial, or thathe evidence
was material but still sufficient to reach a different resuld. Thecourt therheld that the
boilerplate language alone was not sufficiently specific tafestrataf the Council had
reviewed and accepted the clainiamtdditional evidenceld. After analyzing whether the
additional evidence qualified as new and material, the cenranded the casecausehe
evidence filled arevidentiary gap—a lack of medical evidence confirming a fiboromyalgia
diagnosis—thatthe ALJ had relied on in findintpe claimant not disabletd.

21



Gibson’s case more closely resembles the fadtairell. Unlike thePerkinsnotice, the
Appeals Council’s letter to Gibson included only boilerplate language with no discussion of the
content or persuasivenesstioé additional evidence. In addition, the boilerplate language in
Farrell is almostidentical to the boilerplate languageGibson’s letter.Moreover, the claimant
in Farrell was trying to secure disability benefits based largely on a fiboromyalgia diagmosis
like Gibson is. Gibson’s additional evidence is also simtlathe evidence at issue Farrell in
that it addreses Gibson’s tender points as well as other clarification of her limitationsorizsb
additional evidence coulasofill an evidentiary gap just as the evidencd-arrell did. With
these similaritieshe AppealsCouncil’s letter to Gibson wdikely ambiguous about whether
Dr. Myron’s January 2013 repomsialified as new, material, and tinrelevant evidence

The Commissioner, however, argues that there is no ambiguity. The Commissioner
contends that the Council’s letter makes clear that Gibsodis@uhl evidence was qualifying
anddenied review becauslee ALJ’s decision was not contrary to the weight of the record, even
in light of Gibson’s additional evidence. As such, the Commissioner suggests thishooldt s
apply thePerkins“discretionary and unreviewable” standard rather thar#neell de novo
standard.In support, the Commissioner cites to procedures for dealing with post-decision
evidence outlined in the SSA’s Hearings, Appeals, and Litigation Law Manual ({HXT).

Under HALLEX I-3-5-20, Section B the Appeals Council must identify any qualifying
evidence upon which a finding and decision are based as an “Exhibit” and add that ewidence t
the administrative record-ere, the Order of Appeals Council, referenced enGlouncil’s letter,
specifically designate@ibson’s appeal brief and other medical evidence as Exhibits 21E, 26F,
27F, and 28F and added th&mthe administrative recordAccordingly, the Commissioner
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concludes that Gibsonfgost-decision submissions reeualifying evidence and were
considered as such by the Appeals Council. Yet the Commissioner's HALLEX argsment i
as convincing as she would hope.

In October 2015, after the parties completed their briefs in this case, thelS€irentt
addressethe HALLEX argument irStepp v. Colvin The Appeals Council’'s denial letter in
Steppis very similar to the letter sent to Gibson. In both, the Council used boilegigigalge
referencing “additional evidence listed in the enclosed Order of Appealsd Compare
Stepp 795 F.3d at 724ndDoc. No. 11 at 6. IiStepp the Councidesignated medical evidence
submitted after the ALJ’s decision as Exhibit 26F just as the Councikindake designated
Gibson’s brief and other medical evidencéeahibits 21E,26F, 27F, and 28F. The
Commissioner similarly argued that “inclusion of [the additional evidendsleitist of exhibits
conclusively establishes that the Council deemed those notes new and mebéeah 795 F.3d
at 724. Yet the Seven@ircuit rejected the Commissioner’s argument.

The Steppcourt first noted that the Appeals Council had listed the newly proffered
evidence on the Order of Appeals Council like the Council had ddrarigll. Id. The court
held that designation of exhibits was not any more persuiasiteppthan it had been iRarrell
becaus®n neither occasion had the Appeals Council fully complied with the HALLEX
procedure demanding that “when evidence is found to be new and material, ‘language in the
denial noticespecifically identifyf] the evidence (by source, date range, and number of pages).”
Id. at n.6(citing HALLEX 1-3-5-20). Even though the i@er identified the additional evidence
by source, date, and pages, the court found that the denial notice itself did nptcetnigily
with the applicable HALLEX proceduresd applied th&arrell standard Id.
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Because the Appeals Council’s letter to Gibson parallels the denial noticeb Btdyap
andFarrell, andbecawe itincludes no discussion of the evidematessuethe Court isimilarly
unpersuaded by the Commissioner's HALLEX argument héfghout clarity in the text of the
Council’s letter it is ambiguous sto whether or not it deemed the evidence new, material, and
time-relevant. As a result, the Coagrees with Gibson th#te Appeals Councrejected
Gibson’s additional evidence as ngualifying under 20 C.F.R. 8 404.970(b). Accordingly, the
Farrell standard applies and this Court must rewi@wmnovahe Council’sdetermination that
Gibson’s additional evidena#id not qualify as new and material. Because Gilbames
arguments related to Dr. Myron’s January 2013 reports, the Court will only review thait.exhi

Dr. Myron'’s reports constitute “new” evidence within the meaning of 20 C.F.R.

8 404.970(b). Dr. Myron did not prepare the reports until January 2013, about four months after
the ALJ’sissued his decision in September 2082e Perkinsl07 F.3d at 1296).

Dr. Myron’s reports, howeveryanot “material.” Evidence is “material’ under Section
404.970(b) if it creates a ‘reasonable probability that the Commissioner wouldelaabed a
different conclusion had the evidence been considér&tepp 795 F.3d at 725 (quoting
Perking 107 F.3d at 1296). The ALJ rejected some of the fiboromyaddgded symptoms that
Gibson alleged asserting that her fibromyalgia diagnosis had not been confirmed by
documentation of tender points and that there were inconsistencies between DrsMyron’
treament notes and his opinioGibson argueberethat Dr. Myron'’s reports fill evidentiary
gaps identified by the ALJ and rebut other aspects of the ALJ’s deciGitnison’s arguments

are unpersuasive.
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First, Gibson contends that Dr. Myron reported tender points when examining Gibson on
January 31, 2013, which allegedly confirms a fiboromyalgia diagnamke the additional
evidence irfFarrell, however, Dr. Myron’s report of tender points is not time-relevant. Not only
does the January 2013 report represent the state of Gibson’s symptoms aftel issuéd his
decision, it also represents the state of her sympafi@sher date last insure&urthemore Dr.
Myron’s “Treating Doctor’s Medical Opinion” reflects his assessment of her limmkatn
January 31, 2013, rather than during the relevant insured period.

Second, Gibsortentifies a litany of alleged misrepresentations of the evidence by the
ALJ andcites to several parts of Dr. Myron’s narrative “Disability Evaluation” to relaut th
alleged misinterpretationdHowever, Dr. Myron’s narrativdoesnotpresenevidence
unavailable before the ALJ’s decision was issuElde narrative simply provides gtea
explanation of Dr. Myron’s unchangeginion in aclearattempt tarebutthe ALJ’s articlated
conclusions It is therefore more extensive, but not different evidence. Moreover, remanding fo
consideration of the January 2013 reports would amount to an inappropriate second bite at the
apple for Gibson.

Gibson is responsible f@roviding medical evidence showing how her impairments
affect herfunctioning. See20 C.F.R. § 404.1545. Gibson provides no explanation for why she
did not provide a complete version of Dr. Myron’s opinion during the pevioke the ALJ was
reviewing her case. Her delay does not establistasonable probability that the ALJ would
have reached a differeotnclusion had the evidence been consideresla fesult, Gibson’s
materiality argument is fruitless attte Appeals Council’s decision is affirmed.

IV.  CONCLUSION
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With this case, both the ALJ and the Appeals Council faced the challenge of making a
disability determination based in large part on Gibson’s diagnosis of fibromyalgisyrptoms
of which are inherently difficult to support with objective medical evidence pilRethis
challenge, however, the ALJ supported his Step Two and RFC analysasibgtantial
evidence as discussed above. In addition, the additional evidence that Gibsdtedubrthe
Appeals Council was not material and therefore does not justify remand. As ghes@lourt
AFFIRMS the Commissioner’s decision pursuant to sentence four of 42 U.S.C. 8§ 40b€g).
Clerk is instructed to term the case and enter judgment in favor of the Coomaiss

SO ORDERED.

Dated this7th Day ofMarch, 2016.

s/Christopher A. Nuetdrlein
Christopher A. Nuechterlein
United States Magistrate Judge
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