Werbianskyj v. Zurich American Insurance Company Doc. 45

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION

DIANA WERBIANSKYJ, )
)
Plaintiff, )

) CAUSE NO: 3:15-CV-104
V. )
)
ZURICH AMERICAN INSURANCE )
COMPANY )
)
Defendant. )

OPINION AND ORDER

After Plaintiff Diana Werbianskyj's husband welectrocuted in a work-related accident,
Plaintiff sought accidental death benefits throtigh group plans provided by Defendant Zurich
American Insurance Company (“Zurich”). Zurich denied the claims because results of a
toxicology report indicated that&hntiff's husband had THC in his blood stream at the time of his
death. Thereafter, Plaintiff filed the instanttgaursuant to 29 U.S.&1132(a)(1)(B) seeking a
determination that Zurich’s denial offefits was “arbitranand capricious.”

Presently before the Court is Zurich’'s tm for Summary Judgment filed on February
25, 2016. Plaintiff responded on March 28, 201&ich the Zurich replied on April 11, 2016.

For the following reasons, the Motiéor Summary Judgment will be GRANTED.

APPLICABLE STANDARD

Rule 56(a) authorizes the court to granmmary judgment when there is “no genuine
dispute as to any material fact and the movangntitled to judgment as a matter of law.”
Fed.R.Civ.P. 56(a). The court is requiredettter summary judgment “after adequate time for
discovery and upon motion, against a party who failmake a showing sufficient to establish the
existence of an element essenttathat party's casend on which that partwill bear the burden

1

Dockets.Justia.com


https://dockets.justia.com/docket/indiana/inndce/3:2015cv00104/81676/
https://docs.justia.com/cases/federal/district-courts/indiana/inndce/3:2015cv00104/81676/45/
https://dockets.justia.com/

of proof at trial.”Celotex Corp. v. Catretg77 U.S. 317, 322, 106 S.Ct. 2548, 91 L.Ed.2d 265
(1986). A genuine issue of materiatt exists “if the evidence is such that a reasonable jury could
return a verdict for the nonmoving partAhderson v. Liberty Lobby, Inely7 U.S. 242, 248, 106
S.Ct. 2505, 91 L.Ed.2d 202 (1986).

FACTUAL BACKGROUND

a. TheAccident

Mark Werbianskyj, Plaintiff's husband, worked as a maintenance man for Parker Hannifin
Corporation in Ligonier, Indiana tihMarch 18, 2013 at 10:30 p.iwhen he was electrocuted and
died on the job. Immediately prior to his efecution, Mr. Werbianskyj had finished mounting a
replacement light fixture and had restored poteea nearby receptacle. Mr. Werbianskyj then
went up on a scissor lift to complete the irlatadn of the fixture and was electrocuted. (DE 36-

1).

After this accident, a detective and maintenance supervisor examined the wires Mr.
Werbianskyj was working with and discoverec tivires were bare.A subsequent autopsy
conducted by the Noble County Corompeovided the following narrative:

56 yr old w male maintenance man @rkea Hannifin. Instlling lights up on

scissor lift. Fellow employees saw him lois back on scissor lift. Yelled @ him

—no response. Cut power, scissor liwéved, CPR started by employees. Wiring

examined by detective & maintenance supervisor. Bare wires noteand12®

degree burns to both hands. (Thumb & dieger both hands) Pupils fixed and

dialated [sic] no respiratns, no pulse. Body transped to Yeager Funeral for

transport to forensic center for autop¥yife notified via phone. Report from Gary

Cox, Detective. Exposed wires noted on ding of electrical fixtures. Photos

taken by Gary Cox.

(DE 36-3). The autopsy repddentified the anatomic findingas (1) electrical burns, both

thumbs and forefingers; (2) abrasions, dotsahds and left shin; (3) pulmonary edema and

congestion; and (4) moderate to severe coraaitgrosclerosis. (DE 36-4). The toxicology report



showed blood positive for THQuant 5.8 ng/mL, THC-COOH, Quant 33.9 ng/mL, and caffeine.
(Id.). The urine specimen showed positive for carboxy THC, Quant 598 ng/mL. The death
certificate issued for Mr. Werbianskyj's death reapd “electrocution” aghe immediate cause of
death and characterized the manneatezth as an “accident.” (DE 36-2).

b. Thelnsurance Policies

Zurich insured employees of Parker HdimCorporation under two group accident life
insurance policies (“the Policies?). Generally speaking, the Polisistate that “if an Insured
suffers a loss of life as a result of a Covergdrin We will pay the applicable” benefit. “Covered
Injury” is a defined term meaning “an injudirectly caused by acatal means which is
independent of all other causes, results fromae@a Accident, occurs wh the Covered Person
is insured under [these Policies], and resulis Covered Loss.” (DE 36-6, p. 7 and DE 36-7, p.
6). The Policies further defire “Covered Loss” as “a loss whicheets the requisites of one or
more benefits or additional bditie, results from a Covered Inmy and for which benefits are
payable under [these Policies]lél{). An “Injury” is defined as “bodily injury” and the Policies
define “Accident” as “a sudden, umected, specific, and abrupt evéimat occurs by chance at
an identifiable time and place during the Policy term.”

The Policies also contain genkeexclusions. Of relevandeere is the Drug and Alcohol
exclusion which provides:

A loss will not be a Covered Loss if it is caused by, contributed to, or results from:

8 being under the influence of angrescription drug, narcotic, or

hallucinogen, unless such prescriptionuglr narcotic, orhallucinogen was

prescribed by a physician and takematordance with the prescribed dosage...

(DE 36-6, p. 18; DE 36-7 p. 19).

! The Policies bear the policy number GTU 3760714 and GTU 3760715.
2«Covered Accident” is defined as “an Accident that results in a Covered Loss.”
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c. TheClaim for Benefits

On May 30, 2013, Plaintiff submitted a claim for a@lesital death benefits to Zurich under
the terms of the Policies. (DE 36-8). Upon retefgghe claim, Zurich assigned the claim to CS
Claims Group to investigatedhclaim and obtain the police report, medical examiner’s report,
autopsy report, and toxicology report. (DE 36-@n June 28, 2013, Zurich notified Plaintiff that
in addition to the above reportswiis requesting to review the worker’'s compensation “first report
of injury” for Mr. Werbianskyj’'s death. (DE 36-10)n August, 2013, Platiff was notified that
the claim had been sent for medical records review. (DE 36-11).

Dr. William Manion, MD of Medford, New Jersep review Mr. Werbianskyj’s records
and opine as to the followindl) please advise the level wiftoxication for the THC in the
deceased’s system at the time of death based on his height and weight; (2) was the THC prescribed
by a physician and taken in accordance with esgnibed dosage; and (3) was the THC level
enough to impair the deceased tasmthe events leading to the electrocution? (DE 36-12, p. 2).
On September 5, 2013, Dr. Manion issued his raploerein he listed the records he had reviewed,
including the Indiana Worker's CompensatiorsFReport of Employee Injury, the Noble County
Coroner Investigation Report, the Parkviewl Hospital Records, the Ligonier Police
Department Investigation Report, the Nobleu@ty Coroner Autopsy/Togology Reports and the
Death Certificate. Dr. Manion ted that the Plaintiff had advid¢he Ligonier Police Department
that several days prior to the incident, Mr. Wenskyj had smoked marijuana at a funeral. Dr.
Manion further reported that imis opinion the high kel of THC-COOH in Mr. Werbianskyj’s
blood indicated that he was a “chronic marijaarser.” (DE 36-12, p. 1). Dr. Manion cited

numerous articles and studieslicating that THC concentratioms excess of 2-3 ng/mL were



statistically significant so as to impair drivingilalp and increase the risk of an accident. In
conclusion, Dr. Manion opined as follows:

“[A]fter review of themedical literature it would beny opinion to a reasonable

degree of medical and forensic certgittiat the THC leewas high enough to

significantly impair the deceased and contribute to the events that led to his
electrocution. The conclusion is based on multiple studies of drivers who are either
involved in accidents or are at substantisi for being involved in a car accident

when their marijuana levels are at theeleof 5.8 ng/mL as exhibited by Mr. Mark

Werbianskyjj at autopsy. | hold all opams to a reasonable degree of medical and

forensic certainty.
(DE 36-12, pp. 2-35.

Thereafter, CS Claims Group continued iniggtng the incident and collecting additional
records relating to Mr. Werbianskyjdeath. The record containemerous letters to the Plaintiff
notifying her of the progress ofdltlaim and the actions being undé&gn in the investigation of
the claim. (DE 36-14).

On September 17, 2014, Dr. Manion issued a selettall in response ta request that he
review additional reports and answer the same three questions originally posed. Dr. Manion
reviewed documents from the Indiana Depemt of Labor and the Indiana Worker's
Compensation Board. His letter reiterated hisinalgconclusion statinafter review of these
additional records, it remains my opinion to asenable degree of medieald forensic certainty
that the THC level was high enoutghsignificantly impair Mr. Werlanskyj and contribute to the
events that led to his electrdmn.” (DE 36-15, p. 8). Dr. Maniofurther noted thale reviewed
no records indicating thate THC in Mr. Werbianskyj's sysin was prescribed by a physician or

taken in accordance with a prescribed dosa@e. Manion was also asked to opine on two

additional questions: (1) What action from the imp&nt would have contributed to the outcome

3 Dr. Manion stated that he had not been provided any records indicating that Mr. Werbinaskyj was
legally prescribed marijuana.



here; and (2) Would someone not under the infteehave done anything different? In response
to the first question, Dr. Manion wrote:

The Investigation Summary of the US f2etment of LabofOccupational Safety

and Health Administration classified ehHuman Factor as ‘Misjudgment of

hazardous situation.” The misjudgmentted hazardous situation occurred because

Mr. Werbiansky] was significantly impad by the high level of the active

marijuana drug delta 9 THC. Such high leveterfere with attention to detalil,

judgment, and concentration. Thus, thghhievel of delta 9 THC was a significant
contributing factor to the ‘Misjudgment dkzardous situation’ with electrocution

and death of Mr. Werbiansky;j.

With respect to the secomiestion, Dr. Manion opined:

Yes a person not under the influence of Heylels of delta IHC would not have

touched the hot bare conductor wire tonghihe metal part of the light plug. An

individual not under the inflence of delta 9 THC woulthve taken precautions to

not touch the hot bare conductor wire bst@ad would have insulated the hot bare

conductor wire to prevemitccidental edctrocution.
(DE 36-15, p. 9).

On September 19, 2014, after receiving Blanion’s second letter, Zurich notified
Plaintiff by letter that her claim undéhe Policies was denied. (DE 36-16). As part of that letter,
Zurich identified the relevangolicy provisions and noted the dounents reviewed regarding the
incident, particularly the togblogy report. The letter fther summarized Dr. Manion’s
conclusions and informed Plaintiff that Zurichdheoncluded that “as death was not the result of
an accidental bodily injury as defined in thedi@es, and is also not covered under the Policy
Exclusions of being under the influence of a contddlebstance at the time of the event, we regret
that we are unable to approve payment of the accidental death benefit under the Pdlicias.” (
p. 3).

On November 4, 2014, Plaintiffotified Zurich, through counsel, that she was appealing

the denial of benefits andqeesting documents. (DE 36-17). Those documents were timely



provided. The appeal was forwarded to Zurich’s ERISA Appeals Committee (“the Committee”)
for review. Plaintiff did not submit anything Burich between November 5, 2014 and January 6,
2015. On January 6, 2015, the Committee notifiechBfiathat “[flollowing our review of the
claim file and the appeal letter, the Committeerad$i the denial of the claim for the reasons set
forth in the Zurich letter of 99/14 as well as the reasons settfont this letter.” (DE 36-19, p.
1). The Committee letter again recited the &oprovisions relied upon by Zurich to deny the
claim and, with respect to thactual scenario, it stated:

Following the ERISA Committee’s review odfie appeal and our claim file, the

ERISA Committee finds that Mark Werbidy§s death claim isrot covered under

the Policy due to the definitions and exatuns included above and as stated in our

original denial letter. In response to yapeal letter, | point out that the definition

of Covered Injury indicates that the injury must be caused by accidental means

which is independent of all other causesl results from a [Clovered [A]ccident.

The evidence in this case, which includes the toxicology report and the independent

examiner’s report, indicates that the use of cannabinoids/THC prior to the accident

was a significant contributing cause tloee accident. In addition, the cited
exclusions apply to the claim.

(Id. at p. 3). Subsequently on February 2R&15, Plaintiff filed the present lawsuit.

DISCUSSION

This action arises under the EmployeetiRenent Income Security Act of 1974
(“ERISA”), 29 U.S.C. 81001. “ERISA was enacténl promote the interests of employees and
their beneficiaries in employee benefit plansd a&o protect contractually defined benefits.™
Firestone Tire & Rubber Co. v. BrucA89 U.S. 101, 113 (1989) (internal citations omitted).
ERISA “permits a person denidégnefits under an employee benpfdn to challenge that denial
in federal court.’"Metropolitan Life Ins. Co. v. Glen®54 U.S. 105, 108 (2008). ERISA's civil-
enforcement provision allows a claimant “to aeer benefits due to him under the terms of his

plan [and] to enforce his rightunder the terms of the plar29 U.S.C. § 1132(a)(1)(B)).



The Supreme Court announcte general rule ifrirestonethat “[a] denial of benefits
challenged undeERISA] is to be reviewed underde novcstandard unless the benefit plan gives
the administrator or fiduciary discretionary auihoto determine eligibility for benefits or to
construe the terms of the plad89 U.S. at 115. If the benefit plaontains a discretionary clause,
then the denial of benefits is to be mwved under an arbitrary and capricious standdediro. Life
Ins. Co. v. Glenn554 U.S. 105, 111 (2008) (citikgrestone 489 U.S. at 111, 115). In this case
the parties agree that the Polgieontain such a provision and thtlse appropriate standard of
review is a deferential one rather trdanovo.

Where therbitraryandcapriciousstandard of review appbe the Court’s review is
limited to the administrative recorBerlman v. Swiss Bank Corp. Comprehensive Disability Prot.
Plan, 195 F.3d 975, 982 (7th Cir. 1999) (“...judicialvi@w is limited to the evidence that was
submitted in support of the application for betsefand the mental processes of the plan's
administrator are not legitimate grounds ofuiry any more than they would be if the
decisionmaker were an administrative agency.hus, “under the arbitrary and capricious
standard, the reviewing court mugisure only that a plan admstrator's decision ‘has rational
support in the record.’ Edwards v. Briggs & Stratton Ret. Ple689 F.3d 355, 360 {7Cir. 2011)
(quoting Semien v. Life Ins. Co. of N. AmM36 F.3d 805, 812 (7th Cir. 2006)). In other words,
“[w]hen determining whether a decision to denpdiits was arbitrary and capricious, ‘we look to
whether specific reasons for denial [were] caiminated to the claimanyhether claimant [was]
afforded an opportunity for full and fair reviely the administrator,ral whether there is an
absence of reasoning to suppbe plan's determination.’Green v. Sun Life Assurance Co.
F.Supp.3d __ , 14 C 4095, 2016 \8%61236, at *4 (N.D. lll. Mar. 7, 2016) (quotingger v.

Tribune Co. Long Term Disability Benefit PJabs7 F.3d 823, 832-33 (7th Cir. 2009)). “Put



simply, an administrator's decision will not beeaurned unless it is ‘downright unreasonable.””
Edwards 639 F.3d at 360 (quotinavis v. Unum Life Ins. Co. of And44 F.3d 569, 576 (7th
Cir. 2006);Sisto v. Ameritech Sickness &cident Disabilty Benefit Plan429 F.3d 698, 70 (7th
Cir. 2005)). “Although our review is highly terential, it ‘is not a rubber stamp.'Cerentano v.
UMWA Health & Ret. Fund¥35 F.3d 976, 981 (74@ir. 2013) (quotingHolstrom v. Metro Life
Ins. Co, 615 F.3d 758, 766 (7th Cir. 20103ge alsdcdwards 639 F.3d at 36Q4ackett v. Xerox
Corp. Long-Term Disability Income PlaB15 F.3d 771, 774 (7th Cir. 2008).

The Court’s analysis begins with a recitatajrthe reasons provided for denying Plaintiff’s
request for benefits. Zurich maintains two reasons for its claim denial: first, it asserts that Mr.
Werbianskyj’'s death was not “Accid&l Bodily Injury” or a “Coveed Injury” as defined in the
Policies since it was influenced by the THC in. Mferbianskyj’'s blood ahe time of the event;
and second, it asserts that a loss caused by or resulting from the insured “being under the influence
of any prescription drug, narto, or hallucinogen, unless....preged by a physician and taken
in accordance with the prescribed dosagepscifically excluded under the Policies.

Given these two rationales for denying benefftarich asserts that the record clearly
supports its decision to deny betefjiven the results of thexicology report ad Dr. Manion’s
opinions. It contends that the administrator gidneeclaim thorough review, utilized a deliberate,

principled reasoning process, interpreted the Policies appropriately and made a rational conclusion

“An arbitrary and capricious standard should bkzed even when a conflict of interest exists.
Metro Life Ins. Co. v. Glenrb54 U.S. 105 (2008). The Supreme Court has held that a conflict of interest
exists for ERISA purposes where the plan administetaluates and pays benefit claims, even where the
administrator is an insurance company and not the beneficiary's empthyat.111. In determining
whether the decision to deny benefits was arbitradycapricious, Courts will weigh, as a factor, a potential
conflict of interestld. at 117;Firestone 489 U.S. at 115. Here it appearattthe administrator is the same
as the insurance carrier. Thus, to the extent a potentiflict of interest exists, the Court has considered
that in the analysis.



supported by the facts in determining that thentlsihould be denied. Thus, it urges the Court to
grant summary judgment in Zurich’s favor.

In contrast, Plaintiff arguesdhZurich’s determination thar. Werbianskyj’'s death was
not the result of an Acdental Bodily Injury was arbitrarynal capricious as was its conclusion
that the death was not covered under the Peslicexause of the exclusion for “being under the
influence of a controlled substan” With respect to the firstetermination, Plaintiff contends
that the ordinary purchaser of an acciderdahth insurance policy would think that the
unintentional and unexpectetectrocution of her husband consies death by accident. As for
the second determination, Plafhtargues that Zurich’s conclusi is arbitray and capricious
because it is required to prove more than Wdkyj was “under the influence” at the time of
event.

To sustain her position, Plaintiff cit&ellers v. Zurich Am. Ins. C&27 F.3d 627, 732 (7
Cir. 2010) andKovach v. Zurich Am. Ins. C&87 F.3d 323, 336 (6th Cir. 2009) wherein both the
Seventh and Sixth Circuits conded that the insurer’s interpretation of “accident” (which was
not expressly defined in the policies) was aabnitrbecause the insurerddnot define the term
“accident” in the ordinary sense based upon astpepf average intelligence and experience’ in
the decedent’s shoes.

The issue inSellersinvolved a decedent who diedofn heart complications during a
follow-up surgery to repair a broken wire sepiace after the decedent wagired at work months
early. The decedent’s widow sought accidental dbettefits from the insurer due to the death
claiming that the wire break constituted an aeotdl bodily injury. After the physician that

installed the original wire represented to the instirat the wire was “expected” to fail, the insurer
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determined the death could not be deemeddantal under the policy. The policy, unlike the
Policies here, did not define “accident” or “accidentald.)(

In finding the insurer’s interpretation unreasboleathe Court determined that the insurer
failed to consider the event as it would Unederstood by a person aferage intelligence and
experience. That said, however, the Court ultalyasustained the insurerdenial of benefits
because of prior precedent that held “a policaafidental insurance does not reach ... injuries
resulting from medical treatment3ee Senkier v. Hartford Life & Acc. Ins. C&48 F.2d 1050
(7" Cir. 1991).

In Kovach the insured was riding his motorcyaidile intoxicated, ran a stop sign, and
collided with another vehicle in the intersectigkt.the time of the accident his BAC tested .148%.
He sustained severe injuries thed to the amputation of his ldétlg below the knee. Mr. Kovach
was insured under an accidentahiiieand dismemberment insurapodicy provided by his wife's
employer. He and his wife filed a claim with Zzhi (coincidentally the same insurer as in the
present case) for dismemberment benefits. Zurioleddhe Kovachs' claim after determining that
Mr. Kovach's injuries were the “reasonablydseeable consequence of driving while highly
intoxicated and under the influence of drugsidaherefore not covered as an “accidental”
occurrence under the Plan. In exaimg the record, the Court noted:

The facts surrounding Mr. Kovach's crash, beer, are nowhere near as dramatic
as those ih.ennon? Besides driving while intoxicated—at a level less than half that

> Lennonrefers toLennon v. Metropolitan Life Insurance C604 F.3d 617 (6th Cir.2007). In that case

the insured drove his car his car at a high rate of speed the wrong way down a one-way portion of a
divided street, losing control of his vehicle. The daatcurb, flew into the air, and slammed into a brick
wall, killing Lennon. Lennon's BAC was later measuredai, more than three times the legal limit in
effect at the time (.10) and high enough to rendardmly semi-conscious. The insurer denied benefits
under a personal accident insurance policy statind'timaiact of driving impaired ... rendered the

infliction of serious injury or death reasonmalibreseeable and, hence, not accidental.”at 620. The

case spawned three separate opinions from the SixthitGira lead, a concurrence, and a dissent. The
lead opinion determined that the insurer’s denial was not arbitrary and capricious and determined that in
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of Lennon—the only other out-the-ordinary thing that Mr. Kovach did was run
a stop sign, something done with unfortufagégiuency by sobeadrivers. There is
no indication in the recorthat Mr. Kovach was travielg at an abnormally high
rate of speed or driving ian otherwise risky manner.

587 F.3d at 331. The Court thentelenined that the insurer’'sterpretation of the plan was
arbitrary and capricious because it added digibtdity requirement” toits interpretation of
“accidental” by *“excluding activities that rendehe risk of serious injury ‘reasonably
foreseeable.”Id. at 336. Instead, the Court noted:
Zurich could have easily added an exclusion in the Plan for driving while
intoxicated if it had wished to do so, budlitd not. The sheer number of court cases
nationwide involving disputes over clairby drunk drivers certainly would have

put it on notice that it would likely & claims under its AD & D policies based on
injuries sustained in alcohol-related collisions.

Zurich does not addres$ise holdings in eitheBellersor Kovach,instead focusing on the
definitions in its Policies, the process it utilized to make its decision and the facts of this particular
case. In any event, the court concludes that Plaintiff's relian&elbersandKovachultimately
does not improve her position based on the factsotése. First, unlike here where the Policies
expressly define the terffAccident,” the policies inSellersand Kovachdid not. See Am.

Alternative Ins. Corp. v. M Paramedic Servs., Inc., F.3d , No. 15-2310, 2016 WL

3741947, at *4 (7th Cir. July 12, 2016) (when not djeadly defined, “terms utilized in the policy
are accorded their plaimd ordinary meaning.”).
Second, Zurich’s denial letter detailed all guticy definitions and provisions being relied

upon and specifically outlined the reasons for the denial ultimately concluding that “death was not

cases where an insured’s behavior can be deemedygneggigent a plan administrator could “treat such
conduct as not accidental under a policy that only covers accidiehtat"621.
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the result of an accidentaddily injury as defined ithe Policies...” Unlike irSellersandKovach
Zurich did not contend that Mr. Werbianskyj ®efrocution did not constitute an “accident;” what

it stated was that “the TH(&vel was high enough to significantly impair the deceased and
contribute to the events that led to his elsamition.” (DE 36-16. p. 2). The Policies define
“Accident” as “a sudden, unexped, specific and abrupt event ..dhd “Covered Injury” as “an
injury directly caused by accidental meamsich is independent of all other causésmphasis
added). After examining the record, which inclutl®r. Manion’s conclusins as well as the
toxicology report, Zurich conctied that Mr. Werbianskyj's TH@vel was a contributing cause

of the accident thereby making the@ent not a Covered Injury.

In contrast to the cases cited by the Plainfitfrich has set forth a number of cases and the
Court has found some additional cases where t€aoncluded that it is not arbitrary and
capricious for an insurer to deny benefits whedetermines that an insured’s level of intoxication
or drug usage impaired the insuredtslity to avoid an accident.

In Clark v. Life Ins. Co. of N. Am950 F. Supp. 2d 1348, 1350 (N.D. Ga. 2013), for
instance, the decedent was riding his motorcgciea highway in Boulder, Colorado, when he
skidded off the road, was thrown from the motorcycle, and collided with a tree. Tragically, he died
as a result of the injuries he sustained. TheesnEnt investigation showed that at the time of the
accident the decedent was not wearing a helmet; he had a 0.176 *1350 gm/dL blood alcohol
concentration (“BAC”); and he texd positive for marijuana. The investigation also showed that
the decedent was riding downhill below the speed limit. He was approaching a curve on a dry,
paved road when he appears to have brakeddmatdkidded twenty-six feet to the right, off the
road. There were no adverse weattenditions at the time of the crash, and there were no other

vehicles involved in the crash. There alsoevweo defects or obsties in the road.
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The policy at issue provided that the insurer {pifly benefits for loss from bodily injuries:
a) caused by an accident which happens while an insured is covered by this policy; and b) which,
directly and from no other causes, result in a teyéoss.” In denying the claim, the insurer stated
that under the policy an accident was a “sudden, esé@able, external event” and that a loss that
results from “an action whose outcome is reasonfapbseeable is not a Covered Accident as this
policy defines it.” It went on to explain that “fgjous injury and death ... are foreseeable outcomes
of operating a motor vehicle while legally intoxicated.” Thus, the insurer determined that a loss
“resulting from driving while under the influea of alcohol is not amnforeseeable Covered
Accident.” That said, the insurstated that if the insured cduprove that the decedent’s death
“did not result from driving under the infloee of alcohol or THC [marijuana]” it would
reconsider her claim. Based upoae tiecord available to the insui@nd the absence of conflicting
evidence to the contrary, the Court concluded tth@tinsurer acted reasonably and not arbitrary
and capricious.

As was the case i@lark, Zurich’s investigation determined that the THC level in Mr.
Werbianskyj's system was sigraéint and contributed to his judgntavhich, in turn, caused him,
an experienced maintenance man, to touck hat wires rather than insulate themlaintiff
argues that Zurich did not providafficient evidence about howtteusband’s THC level affected
his ability to make sound judgments. But, lookatgDr. Manion’s two letters, communicated to
Plaintiff at the time Zurich deed benefits, Dr. Maion, after fully revewing the reports and
records of numerous agencies, clearly articulates that an individual with the level of THC in his
system that her husband did at the time of tleetedcution “interfere Wh attention to detail,
judgment and concentration.” He further dowled “a person not under the influence of high

levels of delta 9 THC would ndiave touched the hot bare conduetire touching the metal part
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of the light plug” rather “an individual not undere influence ....would have taken precautions to
not touch the bare conductor wivat instead would have insulatdek hot bare conductor wire to
prevent accidental electrocution.”

Moreover, the Plaintiff never presented awdence to Zurich #t the THC level found
in the toxicology report could nbiave contributed to the causetioé electrocution. She did not
even state in her appeal letterZorich that her spouse’s THC level was so low that it could not
have impaired his judgment, thus contributingtie cause of his accident. Rather, she merely
argues in her brief that the fact that THC wakigisystem is insufficient for Zurich to conclude
that her husband was impaired at the time of dedht, that is not what Zurich did here. Zurich
had an independent medical reviewer who on ¢acasions reviewed the administrative record
and determined that the level of THC in Mr. ihf@anskyj’'s system impaired his judgment and,
absent that level of impairment, Mr. Werbiansiguld not have been electrocuted by touching
bare wires. Given that she has the burden davghat the insurer acted unreasonably, just as in
Clark, the Plaintiff has not met that burden here.

Moreover, courts across the country have upptd administratorsdeterminations that
deaths are not “accidental” when the decedent isrihdenfluence of drugs or alcohol at the time
of an accident and no other apparemtise of the incident existStamp v. Metropolitan Life Ins.
Co., 531 F.3d 84 (¢t Cir. 2008) (upholding administrator’s t@emination thathe death of the
insured was not accidental where had a BA@R65% and drove his truck into a trelegkelberry

v. Reliastar Life Ins. Co0.469 F.3d 340, 345 (4th Cir.200@)pholding plan administrator’s

® Plaintiff makes the argument that Zurich’s deiédtier refers to THC as a “controlled substance” and
that term is not found in the Palis Intoxication Exclusion. Rathethe terms utilized in the exclusion
are “prescription drug, narcotic, or hallucinogen.”e $lwrther contends that THC is not a “hallucinogen”
or a “narcotic” and thus, the Policy exclusion doesapply. This argument is disingenuous given that
both state and federal law classify THC as a “hallucinog&eéind. Code 835-48-2-4(d)(31); 21 U.S.C.
§1308.11.
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decision where insured had 0.15 BAC, which was fifty percent higher than legal limit and noting
that federal courts have withéarly universal accord” upheld pladministrators’ determinations
that “alcohol related injuries and deaths are not ‘accidemtalér insurance contracts governed
by ERISA.”); see alsd,ennon v. Metro. Life Ins. Cdb04 F.3d at 622—-2% 0zzie v. Metro. Life
Ins. Co.,140 F.3d 1104, 1110 (7th Cir.1998)ding denial of accidental-death benefits reasonable
where there were no witnessesctr crash and no apparent caogerash other than insured's
impaired conditior) Weatherall v. Reliastar Life Ins. C0.398 F.Supp.2d 918, 924
(W.D.Wis.2005);Mullaney v. Aetna U.S. Healthcare, *203 F.Supp.2d 486, 494 (D.R.1.2000);
Walker v. Metro. Life Ins. Ca24 F.Supp.2d 775, 782 (E.D.Mich.1993hultz v. Metro. Life Ins.
Co0.,994 F.Supp. 1419, 1422 (M.D.Fla.199¥%lson v. Sun Life Assurance (862 F.Supp. 1010,
1012 (W.D.Mich.1997); Miller v. Auto—Alliance Intl, Inc.,953 F.Supp. 172, 176-77
(E.D.Mich.1997);Cates v. Metro. Life Ins. Cdl4 F.Supp.2d 1024, 1027 (E.D.Tenn.1996).

In this case, the recoddearly supports the conclusion tzatrich considered the terms and
conditions of its Policies, the ergiadministrative record beforeaihd hired a forensic pathologist
to aid in determining whether Mr. Werbianskyj's death fell within the purview of the Policies. Dr.
Manion reviewed the entire record and concluithed Mr. Werbianskyj'sise of THC contributed
to his misjudgment when he touched hot banmesvi Plaintiff submitted no competing evidence
and, in actuality, she submitted no evidence whatsoto call into question the conclusions of
Dr. Manion. Given this record, theers no question that Zich acted reasonablg interpreting its
Policies and denying benefits. Accordingl¥urich’s Motion for Summary Judgment is
GRANTED.

CONCLUSION
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Based on the foregoing, Zurich’s Motiorr fSummary Judgment [DE 35] is GRANTED.
The Clerk is DIRECTED to enterdgment in favor of the Defendant.

Entered: This %day of August, 2016

sMWilliam C. Lee
Lhited States District Court
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