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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

JAMES KYLE GREEN,
Plaintiff,
V. CAUSE NQ 3:15CV-00180MGG
CAROLYN W. COLVIN, Acting

Commissioner oSocial Security
Social Security,

N N N N N N N N N N N

Defendant.

OPINION AND ORDER

Plaintiff JameXKyle Green(“Green”)filed his complaint in this Court seeking reversa
and remand of the Social Security Commissioner’s final decision to deny hisagipplifor
Supplemental Security Income (“SStihder Title XVI d the Social Security ActFor the
reasons discussed below, this Coaxterses and remanttee Commissioner’s final desgon.

l. PROCEDURE

On September 12, 201@yreenfiled an application for SSI, allegingsability beginning
September 12, 2012T'he Social Security Administration (“SSAdenied Grees application
initially on November 13, 2012, and upon reconsideratiolarch 8§ 2013. On November 21,
2013, a hearing was held before an administrative law judge (“ALJ”) wheen@nd an
impartial vocational expe(tVE”) appeared and testifieddn January 27, 2014, the ALJ issued
his decision finding that Green was not disabled at Step Five of the evaluatiors pioges
denied Green’s application for SSDn February 20, 2015, the Appeals Council denied Green’s

request for review, making the ALJ’s decision the final decision of the Conoméssi
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On April 23, 2015, Green filed a complaint in this Court seeking reversal or remand of
the Commissioner’s decision. On October 16, 2015, Green filed his opening brief. Thereafte
on January 22, 2016, the Commissioner filed a responsive memorandum asking the Court to
affirm the decision denying Green benefits. Green filed his reply brief on April 4, 2016. The
Court may enter a ruling in this matter based on the parties’ consent pursuant tocZU.S
405(g); 28 U.S.C. § 636)(A).

Il. RELEVANT BACKGROUND

A. Plaintiff’'s Testimony

Green wadorn on April 13, 1993. He graduated from high school and has no relevant
work experience. He wd® years old at the time of the alleged onset date of September 12,
2012. Green alleged the impairments of cystic fibrosis, vitamin D deficiency, teyyseon,
gastroesophageal reflux disease, bronchial asthma, status post G-tubernilaeemese of poor
weight gain, malabsorption, malnutrition, and depressionadtgtted thahe was not going to
school or working because his parents were afraid that it would hurt his chane#sgf g
disability benefits.

Around the time of the application date, Green denied any labored breathasg, with
exercise, or a cough, and hpoeted feeling well. Green alleged at one time that it was difficult
for him to perform everyday tasks without losing his breath, such as watkingjng stairs,
and vacuuming. During a telephone interview, however, he admitted to an ability tatio al
those things with no problem. In addition, Green indicated that he could play 18 holes of golf
with his dad one to two times a week if he could rest in the Gadgen also reported needing

bathroom breaksight to nine times a dayGreen also claintkethat he had stools five to six



times a dayn August 2012, but that he had improved to stools just two to three timedg day
January 2013.

B. Medical Evidence

Greenwas diagnosed with cystic fibrosis at three monfresge. Xrays of his chest
revealed changes consistent with cystic fibro8seen had a gastric tub&(tube”) implanted
sometime around 2010 to assist with his feeding and nutrition. After his application date, but
before the ALJ’s decision, Green was hospitalized fioues,due to cystic fibrosis
exacerbation$or periods of approximately ldhys eaclundergoingextensivareatment Even
with the Gtube, Green continued to experience malabsorption, malnutrition, and poor weight
gain.

In October of 2012, Dr. S. Vemulapalliaxined Green at the behest of Social Security.
Dr. Vemulapalli found him positive for respiratory, gastrointestinal, and immungbogidems.

On physical exam Green weighed 133.8 pounds and was 67 inches tall.

In December of 2013, Dr. P. James, Green’s pulmonologist, wrote a letter to Social
Security describing chronic fibrosis as an inherited;thfeatening disease affecting multiple
organs, especially the lungs and digestive system. In earlier notes, hetbptrmdtic fibrosis
patients often require longer more frequent bathroom breaks. Dr. James thttieatéreen
spends up to 45 minutes in the bathroom, but not how often Green normally spends in the
bathroom. In October 2013, Dr. James indicated that Green could go to trade schoohand get

job.



C. The ALJ’s Determination

After the hearing, the ALJ issued a written decision reflecting the followmiagntys
based on the five-step disability evaluation prescribed in the SSA’s regufatirnStep One,
the ALJ found that Green had not engaged in substantial gainful activity sincenBepie,
2012, the application date. At Step Two, the ALJ found that Gregstic fibrosis,
hypertension, and underweight status constitaéaere impairmas. The ALJ found that
Green'’s alleged depression causednore than a minimal limitatiomdis ability to engage in
basicwork activities and was therefore not sevehe Step Threethe ALJ gave a six line
analysis finding that Green’s impairments did not meet or equal a Listing.

Before proceeding to Step Four, the ALJ determi@ezkn’s residual functional capacity
(“RFC”). The ALJfound that Green’s overall level of functioning suggested tisabipairment
was not a severe as allegedhe ALJreviewed the medical evidence and conclutthed
Greens physical impairments, while severe, did not prevent him freetingthe exertional
requirements of sedentary work as defineddrC.F.R.8 416.967(a)with a few additional
limitations. Specifically, the ALJ concluded that Green had the ability to

lift 10 pounds occasionally, stand and/or walk for two hours in an eight-hour

workday, and sit for six hours in an eight-hour workday with normal breaks.

[Green] can occasionally climb ramps or stairs, but he can never climb ladders,

ropes, or scaffolds. [Green] can occasionally balance, stoop, kneel, crouch, or

crawl.

Doc. 11 at 25.The ALJalso incorporated the following limitatiennto Green’s RFC
[Green]requires an environment where he will not be exposed to even moderate
levels of environmental irritants such as fumes, odors, dusts, or gases (i.e. office
type settings).[Green] requires a job that will provide for a lungkdk of one

hour, but he otherwise requires only standard breaks (i.e. a break in the morning
and a break in the afternoon).

1See20 C.F.R. § 41820(a)(4)(i}(v). The claimant bears the burden of proving steps one through four, whereas
the burderat step five is on the ALJZurawski v. Halter245 F.3d 881, 886 (7th Ci2001);see also Knight v.
Chater, 55 F.3d 309, 313 (7th Cir. 1995).



Id. At Step Four, the ALJ found that Green had no past relevant work. At StefhEivd,J
considered Green’s age, educatwork experience, and RFC and determined that Green was
able to perform a significant number of jobs in the national economy, including becaming
addresser, charge account clerk, or a surveillance system monitor.

Based on these findings, the ALJ determined in his January 27, 2014, written decision
that Green had not been under a disability from September 12,@fEkh requestetthat the
Appeals Council review the ALJ’s decision, and on February 20, 2015, the Council denied
review,making it the Commissner’s final decisionSee Fast v. Barnhgar897 F.3d 468, 470
(7th Cir. 2005); 20 C.F.R. § 416.1481.

[I. ANALYSIS

A. Standard of Review

On judicial review, under the Social Security Act, the Court must acceph#hat t
Commissioner’s factual findings are conclusive if supported by substantdahee. 42 U.S.C. §
405(g);Clifford v. Apfe] 227 F.3d 863, 869 (7th Cir. 2000). Thus, a coentewing the findings
of an ALJ will reverse only if the findings are not supported by substantdgrmse or if the ALJ
has applied an erroneous legal standarigcoe v. Barnhart425 F.3d 345, 351 (7th Cir. 2005).
Substantial evidence must be “manan a scintilla but may be less than a preponderance.”
Skinner v. Astrue478 F.3d 836, 841 (7th Cir. 2007). Thus, substantial evidence is simply “such
relevant evidence as a reasonable mind might accept as adequate to supportiarcbnclus
Richardson vPerales 402 U.S. 389, 401 (197XKepple v. Massanark68 F.3d 513, 516 (7th
Cir. 2001).

A court reviews the entire administrative recdsdt does not reconsider factsweigh

the evidence, resolve conflicts in evidence, decide questions of dtgdibgubstitute its



judgment for that of the ALBoiles v. Barnhart395 F.3d 421, 425 (7th Cir. 2005). Thus, the
guestion upon judicial review is not whether the claimant is, in fact, disabled, but wihether

ALJ “uses the correct legal standards #meldecision is supported by substantial evidence.”

Roddy v. Astruer05 F.3d 631, 636 (7th Cir. 2013).

Minimally, an ALJ must articulate his analysis of the evidence in order to #tew
reviewing court to trace the path of his reasoning and to be assured that the Atldredrtsie
important evidenceScott v. Barnhart297 F.3d 589, 595 (7th Cir. 2002). However, the ALJ
need not specifically address every piece of evidence in the record, but esesit @ “logical
bridge” from the evidence to his conclusio®Connor-Spinner v. Astry&27 F.3d 614, 618
(7th Cir. 2010). The ALJ must provide a glimpse into the reasoning behind his analysis and the
decision to deny benefit&urawski v. Halter245 F.3d 881, 889 (7th Cir. 2001).

B. Issues for Review

Green seeks reversal or remand of the Ad&sision, arguing that there was evidence
that Green met Listing3.04B(Cystic Fibrosisland 5.08 (Weight loss due to any digestive
disorder),andthatthe ALJ’s Step Three analysis was perfunctdrnyother wordsGreen argues
that the ALJ failed to articulate a “logical bridgeétween the evidence and his conclusiat
none of Green’s severe impairments met or medically equaled a Listing ath&¢epGreen
also contends that the ALJ improperly exsied his symptom testimomy the RFC analysis.

1. Step Three Analysis

At StepThree, the ALJ must determine whether the claimant’s impairment or
combination of impairments is of a severity to meet or medically equal the critama o
impairment listed in 20 CFR Part 404, Subpart P, Appendix 1. 20 CFR § 416.920(d), 416.925,

416.926. If the claimant’s impairment or combination of impairments is of a severity to meet or



medically equathe criteria of d.isting and meets the duration requirement established in 20
CFR§ 416.909, the claimant is disabled. If not, A& proceeds to the next stepthe
disability analysis

In this case, the ALJ'Step Three analysis very brief and follows in itentirety

The claimants attorneydid nat arguethatthe claimants impairmentsmet or
equaleda listing. Moreover,notreatingphysicianor examiningphysician
hasindicateddiagnosticfindingsthatwould satisfyany listedimpairment.
After independentlyconsideringhe listings, andspecificallylistings 3.02,
3.03,3.04 4.00and 12.04the undersignedinds that theclaimant's
impairmentseitherseparatelhor in combination,do not medicallymeetor
equalthe criteria of any listedimpairment. Theligingshavethreshold
requirementghat arenot metin the instant case.

Doc. 11 at 24.In the ALJ’s opinion, Listing 3.04 receives the barest of mentions, and Listing
5.08 is not mentioned at all giving rise to Green’s arguments for reversalamdes discussed
below.
a. The ALJ’s Listing 3.04B Analysis

Green argues that remand is appropriate because he met the requiretistitgyof
3.04B and therefore should have been found disabled and eligible for SSI. Listing 3.04B, for
cystic fibrosis, reads:

Episodes of bronchitis or pneumonialt@moptysigmorethanbloodstreaked

sputum) orespiratoryfailure (documenteaccordingo Section3.00C, requiring

physicianinterventionoccurringatleastonceevery2 months or atleast6 timesa

year. Eachinpatienthospitalizatiorfor longerthan24 hours pertreatmentounts

as2 episodesandanevaluationperiod ofatleastl2 consecutivenonths must be

usedto determine frequency of episodes.

20 C.F.R. pt. 404, subpt. P, app. 1 § 3.64Bection 3.00C defines “episodic respiratory

disease” as follows:

2The language of 3.04B has been updated, since the time of the ALJ’s decigiquite only “three

hospitalzations of any length within a 2&onth period and at least 30 days apart.” The listings changed October 7,
2016. 81 FR 37138. Because the ALJ issued his opinion regarding Green'stgigppiication before the new
wording took effect, the Court hevall apply the old standards.
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Whenarespiratoryimpairments episodidn nature ascanoccurwith
exacerbationsf. . .cysticfibrosis. . ., the frequencgndintensityof episodeshat
occurdespitgorescribedtreatmentreoftenthemajorcriteriafor determininghe
level of impairment. Documentatiorior theseexacerbationshould include
availablehospital, emergencyacility and/orphysicianrecordsndicatingthedates
of treatment;clinical andlaboratory findings opresentationsuchastheresultsof
spirometry andarterialbloodgasstudiefABGS); thetreatmentdministeredthe
time periodrequiredfor treatmentandaclinical response. Attacksof asthma,
episodes of bronchitis or pneumonia or hemopiysmethanbloodstreaked
sputum),or respiratoryfailure asreferredto in paragrapiB of 3.03, 3.04and
3.07,aredefinedasprolongedsymptomatieepisodesastingl or moredaysand
requiringintensivetreatmentsuchasintravenous bronchodilator antibiotic
administratioror prolonged inhalational bronchodilatberapyin a hospital,
emergencyoom or equivalergetting. Hospitaladmissionsredefinedas
inpatienthospitalizationgor longerthan24 hours.Themedicalevidencemust
alsoinclude information documentiraglherencéo prescribedegimenof
treatmentiswell asthedescriptionof physicalsigns.

Therefore, Green effectively summarizbe elements necessary for the ALJ to find thait
cystic fibrosis meets or medically equals Listing 3.04in he states thae must establisfl)
acystic fibrosisdiagnosis; (2) episodes of bronchitis or pneumonia or hemoptysis or respiratory
failure; (3) adherencéo prescribedreatmentf4) physician intervention fantensive treatment
such as intravenous bronchodilator or antibiotic administration or prolonigaidtional
bronchodilator therapy; and (5) episodes occurring every 2 months or at least 6 tiyes (far
hospitalization for more than 24 hours counts as 2 episodes) during a period of 12 consecutive
months with each impatient hospitalization lontem 24 hours. (Doc. 21 at 8).

In support of his argument thia¢ has met all the elementsLa$ting 3.04B Green
referenceshe followingevidence in the record before the ALJ and now this Cdtrst, Green
relies onthe ALJs conclusiorthathis cysticfibrosis constituteda severe impairmend confirm
his cystic fibrosis diagnosisSecond(reen citesnultiple medical records to shawat he has
had episodesf bronchitis or pneumonia or hemoptysis or respiratory failure. Specifically,

Green referencddr. James'’s reports during (Arhest xray in October 2012 showiradpnormal



thickening of the bronchial walls and damage and lung infection (Doc. 11 at(258)
November 2012 office visit showing weight loss and a drop in spirofm@oc. No. 11 at 457)
(3) ahospitalization in March 2013 during which Green experienced congestion and coughing, a
drop in spirometry, and mild clubbifigDoc. 11 at 519)(4) an August 2013 bspitalization
notinga significantdrop in spirometry and weight (Doc. 11 at 502); anda(Bpctober 2013
hospitalization when Green had suffered weight loss, increased cough, shortneathoiiod
mild clubbing. (Doc. 11 at 548-49).

Third, Green makes colorable claims that he eampliant with treatmertiting (1)
treatment notes from hidovember 2012 hospitalization, which state that his aunt and uncle had
beenmonitoring Green’s compliance with therapy (Doc. 11 at 457); (2) notes frokhanch
2013hospitalization indicatinghat he had been in for treatment a couple of months before and
on the day of his admission (Doc. 11 at 5E3)d (3) thentake form forhis August 2013
hospitalizatiomoting that he not been taking his tube feednegsilarly but that he had
otherwise dhered to treatment (Doc. 11 at 50&reen also expla@d upon admission to his
October 201hospitalization thahe had some problems with insurance prevertimgfrom
receivingone of his mairmedicatiors since September amdceinng a tube feeding for two
weeks (Doc. 11 at 548).

Fourth,Greencites multiple medical records to show thatéeeived intensive treatment

including IV antibiotics, albuterol treatments, and a therapy vest four &irdag,duringeach of

3 “Spirometry (spyROM-uh-tree) is a common office test used to assess how well your lungs workdsuring
how much air you inhale, how much you exhale and how quickly you ex8pleometry is used to diagnose
asthmachronic obstructive pulmonary disease (COPD) and other conditiondféwtmeathing. Mayo Clinic,
Tests and ProcedureSpirometry http://www.mayoclinic.org/testprocedures/spirometry/basics/definitionfprc
20012673ast visited Nov. 4, 2006

4“Clubbing of the fingers, in which the fingertips spread out and becoumgler than normal, is often linked to
heart or lung conditions.” Mayo Clini¢jealthy Lifestyle Adult health http://www.mayoclhic.org/healthy
lifestyle/adulthealth/multimedia/clubbingf-fingers/img20005724last visited Nov. 4 2016).
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http://www.mayoclinic.org/healthy-lifestyle
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http://www.mayoclinic.org/healthy-lifestyle/adult-health/multimedia/clubbing-of-fingers/img-20005724
http://www.mayoclinic.org/healthy-lifestyle/adult-health/multimedia/clubbing-of-fingers/img-20005724

his hospitalizationgetween November 27, 2012, and November 4, 2013. (Doc. 11 at 460, 506,
523, 551).Fifth, Green argues that he has met the requirement for frequent episodes with his
four hospitalizationsall of which fell withina single year, and eacfiwhichlasted

approximately 14 days.ld.). As such, Green contends that he had a total of eight episodes
becauseach of the hospitalizations was for more than 24 hours and casimte episodes

under the language of Listing 3.04B.

The Commissioner abut concedes th&reen’s cystic fibrosis mevery requiremernt
Listing 3.04B,exceptadherencevith treatment.(Doc. 26 at 4).In essencehie Commissioner
seems to argue thiitwas Green’s noncompliance with his treatment regimen that caused his
four hospitalizations. In support, the Commissioner indicateshtba&lLJexplicitly notedthat
Green’s FEV1 values inmpvedduring eaclof hishospitalizatiordue to cystic fibrosis
exacerbationsYet, the ALJ’s sole reliance on the improvement in GreER¥1 values dring
his hospitalizatios is not enough to conclude that the ALJ actually found Green noncompliant
with treatment.

Looking beyond the ALJ’s opinion to the recotde tCommissioar also points to other
evidence of nonadherenicean attempt to show that Green'’s cystic fibrosis could not satisfy the
adherence prong of Listing 3.04B. For instance, the Commissioner noted a doctats conc
during Green’s November 2012 hospitalizatibat Green’s parents wenot providing him with
food. The Commissioner also referenced (1) Green’s admission during his March 2013
hospitalization that he had stopped his tube feedings for two weeks; (2) the enviednmen
irritants such as smoking and gas forced air heat in his home; and (3) notes durirtglies Oc

2013 hospitalization that he had stopped taking his medication and stopped tube feedings again.
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By presenting this Court with evidence from the record béybat discussed by the ALJ
in his opinion, both parties have raised the question of whether Green adhered witlirhentrea
regimen sufficiently to meet the requirements of Listing 3.0¥Bt, the ALJ’sperfunctory
analysis simply does not reveal whether he evaluated any of the evidence &ty ther
parties. More specifically, the ALJ made no mention of Green’s nonadherence.isting
analysis. As a result, the ALJ has not providéabeacal kridge from the evidence to his
conclusion that Listing 3.04 was not mdthereforeyemand is necessary to determine whether
Greensufficiently adhered to his treatment regimen such that his cystic filnesitsor
medically equals the requirements o$timg 3.04B.

b. The ALJ’s Listing 5.08 Analysis

Green also argues thi&ie ALJ improperly evaluated whethes metor medically
equaledherequirements of Listing 5.08 for weight loss due to any digestive disdrging
5.08states

Weight Loss due to any digestive disorder despite continuing treatment as

prescribed, with BMI of less than 17.50 calculated on at least two evaluations at

least 60 days apart within a consecutive 6-month period.
The ALJ made no mention of Listing 5.08 in his perfunctdagpShree analysisquoted above,
despite findinghat Green’s underweight status constituted a severe impairment at Step Two.

According to the applicable regulation,

[tihe nonpulmonary aspects ofsticfibrosis should be evaluated under the

[Listings related to thejigestive body system (5.00Because cystic fibrosis

may involve the respiratory and digestive body systems, the condfiieetsof

the involvement of these body systems must be considered in case adjudication.

20 C.F.R. pt. 404, subpt. P, app. 1, 8 3.00(D). Ind8eskn’sown pulmonologist explainethat

cystic fibrosis affectsnultiple organs especially the lungs and digestive sybtsrause most

11



cystic fibrosispatients do not digest dietary fat or protein completely requiring them to take
enzymes to help with absorption. (Doc. No. 11 at 545).

Despite, the apparent connection between cystic fibrosis and digestive disord&ts), the
said nothing about a potential digestive disorder in his Step Three andlgsi&\LJdid,
however, discuss evidence in the record relevant to Listing 5.08 in his RFC anadysis.
instance, the ALgdalculatel Green’s BMIrelying solely onGreen’s testimonthat he wagive
feet six inches tall anaveighed108 or 109 pounds to find a body mass ind®&M|1”) of 17.4-
17.6. Notably, a BMI of 17.4-17i6 considered underweight in tiiinical Guidelinesand
straddles Listing 5.08's 17.5 line.

Yet, the ALJdid not account for Green’s varying weights between 105 and 109 pounds
over the course of thegear of his alleged disabilityHad he done so, the ALJ would have likely
found thatGreen metisting 5.08’s weightequiremenby having two subpar BMI calculations
at least 60 days apart within ar@®nth period. Moreover, Green has directed the Court’s
attention to evidence in the record showing otlaes vinereGreen’s BMI was subpam two
occasionst least 60 dayapart within a @nonth period.In additionthe ALJ’s reliance on
Green'’s testimongould be misplaced asattually contradictghe report of consultative
examinerDr. S. Vemulapalli, who found that Green was 5&f inch taller than Green stated
Without more from the ALJ, the Court cannot discern whether the ALJ discredited Dr.
Vemulapalli’s reportor any other weight evidence in the record, that could have affected
Green’s BMI calculation

Once again, the Commissioragues that the weight loss was a result of Green’s
noncompliance in treatment such that Green could not meet the requirements1gfa. (1.

The Commissioner similarly relies the ALJ’s opinion where he mentioned that Green’s FEV1

12



values improved during each hospitalization to show noncompliance. In cohigast Xseems
to have inadvertentlgeferenced.isting 5.08 when hetatedthat “[d]espite his Gube, the
claimant has continued to experience malabsorption, malnutrition, and poor weightRaen.”
11 at 26 (citing hospital records in 2012 and 2013).

Notwithstanding the Commissioner’s arguments regarding noncompliance, dfsee AL
very limited and potentially conflicting analysis of Green’s weight ingee RFC section rather
than in his Step Three analysis leslve Court unable tdiscern whether the ALJ considered
Green noncompliant with treatment, much less whether the ALJ thought noncomphased
the weight loss such that Listing 5.08 would not apply.

As a result, the ALJ did not support his decision Gaten’s digestive issues arising
from his cystic fibrosiglid not meet or medically equal the requirements set forth in Listing 5.08
with substantial evidence.

The Court reaches no conclusion here on how the ALJ should interpret the evidence in
the record.Instead, he Courtremand for further evaluation and explanation of tieeision

2. RFC Analysis

If on remandhe ALJ finds that Green meeais medically equals histing, he will be
found disabled and the fivetep disability determinaticanalysiswill end and Geen wil be
entitled to SSI On the other hand, should the ALJ find that Green does not mesing,lthe
ALJ will need to readdress GreeRECbefore proceedq to Step Four and Step Five.

An individual’s RFC demonstrates his ability to do physical and mental work adivitie
on a sustained basis despite functional limitations caused by medically debdenmmaairments
and their symptoms, including pain. 20 C.F.R. § 416.945; SSR 96-8p. In making a proper RFC

determination, an ALJ must consider all of the relevant evidence in the cask nrecoding
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evidence of functional limitations resulting from nonsevere impairments. 20 C.F.R. 8 €]15.20(
The record mginclude medical signs, diagnostic findings, the claimant’s statements about th
severity and limitations of symptoms, statements and other information provideshtiyg or
examining physicians and psychologists, third party witness reports, anthanyelevant
evidence. SSR 96-7p.

It remains the claimant’s responsibility to provide medical evidence sgdvaw his
impairments affect his functioning. 20 C.F.R. 8 416.912(c). Therefore, when the recombtdoes
support specific physical or mental limitations or restrictions on a algiswwork¥felated
activity, the ALJ must find that the claimant has no related functional limitations968R
An ALJ need not mention every piece of evidence in the record, but must connect the evidence
to the conclusiorDenton v. Astrue596 F.3d 419, 425 (7th Cir. 2010).

a. The ALJ’s Lack of Reference to Green’dHospitalizations

Green challenges the RFC determination, arguing that the ALJ impropahpatd
Green’s symptom testimony. (Doc. 21 at 11). In support, Gregims withreferences to his
hospitalizations, arguing that they supporttesimony that he haah average dfvo to three
bad days a weekAccordingly, Green appears to be contending that hihpasgitalizatios
showthat his impairmentgould force him tdeabsent too much to sustaompetitive
employment.

Surprisindy, the ALJ'sRFCanalysiscites very littleevidence irthe record showinthat

Green was hospitalized four times for periods of approximately 14 days eacheogeutse of a

5> At the time of theALJ’s decision, credibility was assessed pursuant to SSR9Blowever, the SSA has recently
updated its guidance aboutvihto evaluate synipms in disability claims by issuing SSR-36. The new Ruling
eliminates the term “credibility” from the SSA’s subgulatory policies to “clarify that subjective symptoms
evaluation is not an examination of the individual’'s charac&8R 163p. Nevertheless, because the ALJ issued
his opinion regarding Green'’s disability application before SSRpl@as issued and took effect, the Court here
will apply SSR 967p and use the term “credibility” accordingly in this order.
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year running from November 27, 2012 to November 4, 2013. (Doc. 11 at 460, 506, 523n551).
fact, he Commissioner only points the ALJs referenced the October 2013 report of D
Jamesduring one of the four hospitalizations, suggesting that Green could get a job or go to
school.

Yet Green’s hospitalizations would have caused him to be absent from work
approximately 40 days out ofatyearmaking Green’s hospitalization argument something to
consider. Indeed, the vocational expert testified that an individual that missedhaoione day
a month other than sick days, holidays, vacation days, and personal leave would have trouble
sustaining competitive employmenssuming the 40 hospital days did not fall on any holidays,
Green would have missed 2.58 days a momt his applicationdate of September 12, 2012,
through the date of the ALJ’s decision on January 27, 2014, a period of 15-1/2 months. (Doc. 11
at 18, 144).This brings into question what effect Green’s hospitalizations would have had on his
ability to sustain competitive employmeat least during those 15-1/2 months. While the ALJ
need not address all the evidence in his opinion, he failed to cahises¢emingly important
evidenceof absences resulting from hospitalizatiom$is conclusion that Green could perform
sedentary worklespite Greea owntestmony that he only needed to take one day off each
month from work for medical appointments. (Doc. 11 at 51-52).

Once again, however, the Commissioner contends that the ALJ’s opinion was supported
by substantial evidence in light of Green’s noncompliance with treatn@@ot. 26 at 8) (citing
Doc. 11 at 454-55, 502, 519-20, and 548-49). As discussed above, anglsunde on
noncompliance is not clear from the ALJ’s opinion. As a result, the Court is not persudaded tha

the ALJ’s opinion is supported by substantial evidence in light of the ALJ’s failuddtess the
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effect of Green’s hospitalizations on his RFC. Should the ALJ need to address Ria@nod,re
he mustlsoevaluate the impact of the hospitalizations.
b. The Credibility Analysis

Lastly, Greenargues that the ALJ improperly relied on the inconsistencies in Green’s
testimony regarding his overall level of functioning, how often he needed to uséttteohbg
and his golf games in finding Green not entirely credible.

As to Green'’s overall level of functioning, the ALJ pointed out an inconsistency lmetwee
Green’s testimonthat it was difficult for him to do everyday tasks, such as walking, doing
laundry, and vacuuming, without being short of breatt his later statementrihg a telephone
interview that he could do dishes and laundry and walk half a mile before needing a break.
Green seems to be arguing that the ALJ should not have discounted Green’s reportedsymptom
as much as he did. In his brief before this Court, Green explaisdichitations varied anthat
he reported them as they were when asksdsuch, Green claims to have reported significant
limitations right after he left the hospitahd no problems before hospitalizations. Indewsal, t
ALJ could have asked Green for an explanation ofliherepanciesbut it was Green'’s burden
to volunteer it. See20 C.F.R. § 416.912(c). In any event, Green’s testimony about having no
limitations provided substantial evidentd®at he was capable of working, at least a large portion
of the time.

Green also challenges the ALJ’s discussion of the frequency of Green’s bathsdem
Green argues that the ALJ conflated urination and defecation causing him to find an
inconsistency between Green'’s testimony that he requires eight to nine bakheaks a day
and his later report of having stools just two times per day. The ALJ seems to hageaiped

the distinction betweearinationand defecatiorhe merely questioned Green’s need to use the
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bathroom eight to nine times a day because he had made no complaint to his doctors. Moreover,
only frequent defecation would inhibit work, and the ALJ noted that Green'’s reports of having
stools had “improved” throughout the year.

Lastly, Green contends that his ability to play golf with his dad ond¢®ioe a week was
not inconsistent with his testimony about his severe limitations because he gidyngol|f
while he was hospitalized and he also testified that he needed to take breaks duitieg.ac
Yet these facts, combined with Green’s explemet of the inconsistencies cited by the ALJ
related to Green’s overall functioning as well as his bathroom habits, do not detedhsiréhe
ALJ’s credibility determination was patently wrong. Nevertheless, thkgklLremand will need
to consider caretly the weight to afford Green’s testimony about his symptoms should an RFC
analysis be required.
V. CONCLUSION

For the above reasons, this Court concludes ieaft. J’s Step Three analysis wast
supported by substantial evidence because it faileditd a logical bridge between the evidence
in the record and the ALJ’s conclusion. Similarly, the ALJ’s failure to addressen( four
hospitalizations in the RFC analysis left a gap in the logical bridge betiveevidence and the
ALJ’'s RFC of sedentary work. herefore the Court nonREMANDS this casefor further
proceedinggonsistent with this opinion. [Doc. No. 21]. The ClerBIRECTED to terminate
this case.

SO ORDERED

Dated this22nd day of November, 2016.

s/Michael G. Gotsch, Sr.

Michael G. Gotsch, Sr.
United States Magistrate Judge
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