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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA

PEGGYPOPHAM,
Maintiff,
V.

CAUSENO.: 3:15-CV-197-TLS

KEYSTONE RV COMPANY,

N— — e e N

Defendant.
OPINION AND ORDER
The Plaintiff, Peggy Popham, filed an Anded Complaint [ECRo. 6] against the
Defendant, Keystone RV Comparafleging state law breach wharranty (Count I), a violation
of the Magnuson-Moss Warranty Act (Count Il), amalations of Indiana and Texas consumer
protection laws (Count IIl). ThBefendant filed a Motion for $omary Judgment [ECF No. 14]

and the Plaintiff filed a Motion for Partial Sunany Judgment [ECF N@2] as to Count I.

PROCEDURAL BACKGROUND

The Plaintiff filed her initial ComplaifECF No. 1] on May 7, 2015 and filed her first
Amended Complaint [ECF No. 6] on June 29, 20t Defendant filed an Answer [ECF No. 7]
on July 15, 2015. On January 11, 2016, the Defanfilad a Motion f& Summary Judgment.
[ECF No. 14]. On March 3, 2016, the Plaintiff filed her Response in Opposition to the
Defendant’s Motion for Summadudgment [ECF No. 21] dralso a Motion for Partial
Summary Judgment [ECF No. 2d]he Defendant’s Reply [ECRo. 24] was filed on March 17,
2016. The Court granted the Plaintiff leave to fitg Statement of Material Facts Not in Dispute
[ECF No. 32] and her Statement of Genuinedssof Fact [ECF No. 33], dated March 29, 2016.

On April 29, 2016, the Defendant filed its Respoms®pposition to thé&laintiff's Motion for
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Partial Summary Judgment [ECF No. 37]. Finally, the Plaintieply [ECF No. 39] was filed

on May 4, 2016.

UNDISPUTED FACTS

The following facts are undisputethe Plaintiff is a resident of Texas. (Pl.’s Facts Not
in Dispute in Supp. Mot. Partial Summ. J. § 1LFHE®. 32; Def.’s Br. in Supp. of Mot. Summ. J.
1 1, ECF No. 15.) The Plaintiff's current mailinddaess is 170 Port Avenue, Rockport, Texas,
which is located within the Palm Harbor Redi@aal Vehicle (“RV”) Park (Pl.’s Facts 1Y 1-2;
Def.’s Br. 1 1-2.) On May 8, 2013, the Plaintiff glhimsed an RV thatas manufactured by the
Defendant, an Indiana business entity. (Pl.’s $§8t1-2; Def.’s Br. 11 3—4.) As part of that
purchase, the Defendant offered and the Ptanetieived a one-year Limited Warranty for the
RV. (Pl.’s Facts 1 3; Def.’s Br. 1 5.) On Mar81, 2015, the Plaintiff dcovered that the RV’s
roof was “bulging” and walls werglelaminating,” and promptlpotified the Defendant of those

issues. (Pl.’s Facts | 5; Def.’s Br. {1 14, 16-17.)

THE TERMSOF THE LIMITED WARRANTY
On the first page of the LimideWarranty is the bolded headingitnited One Y ear
Warranty,” centered and larger thaime other text. (First Am. Compl. Ex. 3 at 23, ECF No. 6.)
In the paragraph immediately below this hiegdthe Defendant “WARRANTS for a period of
one (1) year from the date pfirchase that the recreational \@dimanufactured and assembled
by [the Defendant] shall be free from detert materials and wkmanship supplied and
attributable to fhe Defendant].”lfl.) Additionally, the Defendant “resves the right to substitute

parts or components of substalyi@qual quality, repair cosmetftaws, make design and/or



manufacturing improvements, or in the evet timit cannot be repadeprovide a replacement
unit as the exclusive remedy undleis Limited Warranty.”Id.)

The next bolded heading stat&y&rranty Disclaimers,” which is left aligned and of a
similar size as the paragraph that follows the headidg.The subsequent paragraph states that
“[t]his warranty is expressly in lieu of allloér warranties, express ionplied, including any
implied warranty of merchantabiliyr fitness for any particular ppose, and in lieu of all other
obligations or liabilities on thpart of [the Defendant].”ld.) “Implied warranties, including
implied warranty of merchantabilityr fithess for a particular purpesif any, given by law, shall
be limited to and not extend beyond the duratiothefwritten limited warranty periods set forth
herein.” (d.) In addition, the Limited Warranty includasstatute of limitatns that “[a]ny action
to enforce this limited warranty or any impliednanty shall not be brought more than one (1)
year after expiration of the one (1g9ar term of this limited warranty.id.)

Another bolded heading staté&/arranty Exclusions —ThisLimited Warranty Shall
Not Apply To:” that is left aligned and of a similaize as the other text on the pade.) (
Relevant to this disputéhe warranty is excluded foilfailersused for business, rental,
commercial, residential, or disaster relief purposes, or any purposes other than
recreational travel and family camping,” which is writtenin bolded text unlike the
surrounding bulleted list and also with exclamation point in the margind() Finally, on the
third page of the Limited Warranty is adding halfway down the page which readsw To
Obtain Warranty Service,” which is bolded and left alignedd( at 25.) An RV owner can
obtain warranty service “within a reasonable tafier discovery of th defect within the

warranty period.”Id.)



COMPLAINT ALLEGATIONS

The Plaintiff alleges three separate Caunther Amended Goplaint against the
Defendant. In Count I, the Pruiff alleges that the Defendabteached its “express and/or
implied warranties” given that “[o]ne or more thie defects and malfunaetis in the vehicle were
covered under the terms of the Defendantjgess and/or implied wiaanties” (First Am.
Compl. 1 51.) In Count Il, the Plaintiff ajes a separate violation of the Magnuson-Moss
Warranty Act (MMWA) because the Defendant'®&ch of warranty causéts “fail[ure] to
comply with its obligationsinder the Warranty Act.id. 1 56.) In Count 1ll, the Plaintiff alleges
violations of state consumergtection statutes based on thd@wlant’s representations during
the transaction, the design of the vehieled the Defendant’s breach of warrantg. | 60-61.)
The Plaintiff seeks relief in tHerm of damages and statutorynaages for the alleged violations

or, in the alternative, relief in tHerm of rescission of the contract.

DISPUTED FACTS

The parties dispute two main facts. First, wieetthe Plaintiff “resides” inside of the RV.
The Defendant offers an Affidavit from MBaumgardner [ECF No. 16-6], the Defendant’s
Representative, to argue that the Plaintiff callelDefendant and stated that she resided in the
RV. Additionally, the Defendant pomto the undisputed fact that the Plaintiff's mailing address
is located within an RV Park. However, thaiRtiff offers her own Affidavit [ECF No. 21-1]
that she has “never used the RV for any othepose besides recreational travel and family
camping” or that she told Baumgardner that she “Videg’ in the RV at that time or at any
time.” (Popham Aff. 1 3-4.)

The second dispute is whether the R\@sfrissues, which are the subject of this

litigation, were a “latent” defect that existatithe time the Plaintiff purchased the RV. The



Plaintiff offers an Affidavit from Mr. Lewis [ECINo. 23-1], a mechanic, to assert that “the roof
defect is a structural defetttat resulted from somethingibg done wrong at the factory” and
that such defect “was not resmbly discoverable . . . within eryear [of sale].” (Lewis Aff.

19 9-10.) In opposition, the Defendant offers andaft from Mr. Gaines [ECF No. 37-1], the
Defendant’s Service Product Manager, tguarthat the “existence of bubbling is not
representative of any kind of féet in the RV and that the RV is still “fit for the ordinary

purpose for which it was sold.” (Gaines Aff. 1 7-13.)

STANDARD OF REVIEW

Summary judgment is warranted when “thevant shows that there is no genuine
dispute as to any material fact and the movaanigled to judgment as matter of law.” Fed. R.
Civ. P. 56(a). Summary judgment is the momaritigation where the nonmoving party is
required to marshal and present the court wittlesaxce on which a reasonalpley could rely to
find in that party’s favorGoodman v. Nat'l Sec. Agency, In621 F.3d 651, 654 (7th Cir. 2010).
A court should only deny a motion for summardgment when the nonmoving party presents
admissible evidence that creategeauine issue of material fatuster v. Ill. Dep’t of Corrs.
652 F.3d 726, 731 (7th Cir. 2011) (first citibgited States v. 5443 Suffield Terra687 F.3d
504, 510 (7th Cir. 2010); then citiByearnigen—El v. Cook Cnty. Sheriff's Dep®2 F.3d 852,
859 (7th Cir. 2010)). A court’s role in decidiagnotion for summary judgent “is not to sift
through the evidence, pondering theances and inconsistencies, and decide whom to believe.
[A] court has one task and one task only: @gide, based on the evidenof record, whether
there is any material dispute faict that requires a trialWaldridge v. Am. Heochst CorR4
F.3d 918, 920 (7th Cir. 1994). Material facts #r@se that are outcome determinative under the

applicable lawSmith v. Severi29 F.3d 419, 427 (7th Cir. 199°Although a bare contention



that an issue of material fact exists is insudint to create a factual dispute, a court must
construe all facts in a light rmbfavorable to the nonmoving parvziew all reasonable inferences
in that party’s favorseeBellaver v. Quanex Corp200 F.3d 485, 491-92 (7th Cir. 2000), and
avoid “the temptation to decide which party&rsion of the facts is more likely trué&Xayne v.
Pauley 337 F.3d 767, 770 (7th Cir. 2003).

For a grant of summary judgment to be fair, each party must have an opportunity to
present its full argument on an isskelwards v. Honeywell, Inc960 F.2d 673, 674—75 (7th Cir.
1992). It is improper for a district court toagit summary judgment arounds to which neither
party had an opportunity to respomdl; see alsaCostello v. Grundon651 F.3d 614, 635 (7th
Cir. 2011) (citingSublett v. John Wiley & Sons, Ind63 F.3d 731, 736 (7th Cir. 2006) (“[t}ie
moving party does not raise an issue in sujpgbits motion for summary judgment, the
nonmoving party is not required present evidence on that poiahd the district court should

not rely on that ground iits decision.”)).

DISCUSSION

This Court has jurisdiction over the Plaits MMWA claim, pursuant to 15 U.S.C. §
2310(d)(1)—(3), as the claialleges an amount imwtroversy greater than $50,000.
Additionally, this Cour has diversity jurisdiction, pguant to 28 U.S.C. § 1332, over the
Plaintiff's state law claims fobreach of warranty and consumer protection violations because
the parties are citizens of different stated the aggregated amountcontroversy exceeds
$75,000. A federal court exercisingrdrsity jurisdiction must applthe substantive law of the
forum in which it sitsErie R.R. Co. v. Tompkin304 U.S. 64, 78 (1938), including that
pertaining to choice of lavklaxon Co. v. Stentor Elec. Manuf. C813 U.S. 487, 496 (1941).

However, “[i]f the difference between the sties is illusory and no conflict exists,” the



federal court merely applies the substantive law of the forum in which iNsitson v. Sandoz

Pharm. Corp, 288 F.3d 954, 963 (7th Cir. 2002).

A. Breach of Warranty Claim

In Count |, the Plaintiff has allegectkaim for breach of the implied warranty of
merchantability and the Defendant’s express warraagch arising under the laws of Indiana
and Texas. However, neither of the partiegehargued that one sté¢ law should govern the
dispute. Accordingly, the Court conducts aick-of-law analysis:Adiana and Texas have
adopted the Uniform Commercial Code verbatmg thus their laws governing breach of
warranty do not conflict.Accordingly, the Court will apply #hsubstantive law of Indiana, the
forum in which this Court sits, tilve breach of warranty claims.

Under Indiana law, “a warranty that the goods shall be merchahisbigplied in a
contract for their sale if the ker is a merchant with respects to goods of that kind” unless
excluded or modified within the contrathd. Code § 26-1-2-314(1). Additionally, “any
affirmation of fact or promise made by thdleseto the buyer which relates to the goods and
becomes part of the basis of the bargain createspress warranty théte goods shall conform
to the affirmation or promiseld. 8 26—1-2-313. “An action for breach . . . must be commenced
within four (4) years dér the cause of action has accruedit@yoriginal agreement the parties

may reduce the period of limitation to not Iésan one (1) year, but may not extendIid.”§ 26-

Y In her Amended Complaint, the Plaintiff asserts tfajhe or more of the defects and malfunctions in

the vehicle were covered under the terms of theemdant’s express and/or implied warranties” (First

Am. Compl. 1 51), but the parties’ Cross-Motions for Summary Judgment largely ignore the Defendant’s
express warranty and focus primarily on any implied warranty.

2 Comparelnd. Code §§ 26-1-2-314, 26-1-2-72fth Tex. Bus. & Com. Code §§ 2.314, 2.725.

3 For goods to be “merchantable,” they “must attibassuch as . . . are fit for the ordinary purposes for
which such goods are used.” Ind. Code § 26-1-2-314(2).
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1-2-725(1). As a preliminary matter, the Comdst consider whethéhe Plaintiff's claim
commenced within the applicable limitatigmsriod, which is fouyears unless modifiedd.

Here, the Plaintiff and Defendant validly reeéd the limitations pesd to one year. Both
signed the sales agreement, which stipulated-fajmty action to enforce the warranty shall not
be brought more than one yeateafexpiration of the one yetarm of this limited warranty”

(First Am. Compl. Ex. 3 at 23), as well as tHgmplied warranties . . . shall be limited to . . .

the duration of the written limited wanty periods set forth hereinjdd() The Plaintiff

purchased her RV from the Defendant onyN8a2013. The Defendant’s one-year warranty
ended on May 8, 2014, and the Plaintiff filegkr initial Complaint on May 7, 2015. Thus, it
would appear that the Plaintiff satisfies the requirement that an action be brought within “one
year after the expiten of the one year term” undertidefendant’s Limited Warrantyld()

However, the Defendant argues that taobtepairs covered by the Warranty’s express
terms, an RV owner “must deliver the [RV]da authorized Keystone dealer . . . within a
reasonable time after discovery of the dewthin the warranty period (Def.’s Br. 9-10.) The
RV'’s roof defect was discovered 10 mondfier the Limited Warranty ended. Thus, the
Defendant argues that it was mmdjer obligated to provide repaiervice under the terms of the
Limited Warranty, and accordingly cannot be iedwh. In effect, allowinthe Plaintiff's claim
for breach of warranty to go forward would extend the Limited Warranty’s length beyond its
one-year term.

A breach of warranty “occurs when tendedefivery is made, except that where a
warranty explicitly extends to fute performance of the goods and discovery of the breach must

await the time of sucherformance, the cause of action aesrwhen the breach is or should



have been discoveredIhd. Code § 26-1-2-725(2). A cause of action for breach of warranty
“accrues when the breach occurs, regardlesseddglgrieved party’s lack of knowledge of the
breach.”ld.; Ne. Rural Elec. Membership Corp. v. Wabash Valley Power Assn56 N.E.3d

38, 44 (Ind. Ct. App. 2016). The Seventh Circuit indsuhat “the point at which a cause of
action accrues may be determined as a mattenof kae relevant facts are undisputed and they
lead to but one conclusiorHorn v. A.O. Smith Corp50 F.3d 1365, 1370 (7th Cir. 1995). “If
the accrual determination turns on the resofuof factual questions, however, summary
judgment is inappropriate, and the statute of litiates issue” is one for the factfinder to decide.

Id.

1 Breach of the Express Warranty

When breach of an express warranty occuasssaightforward analysis: it must occur, if
it is to occur at all, before the expresgraaty ends. Ind. Code 8§ 26-1-2-725(2). Here, the
parties contracted for a Limited Warranty that wakst for one year from the time of purchase
(May 8, 2013, to May 8, 2014). During that effeetperiod the Plaintifencountered numerous
mechanical issues with the RV and raised thethe Defendant, which the Defendant promptly
remedied. The alleged breach of warrantoiving the RV’s roof occurred on March 31, 2015,
which was ten months after the Limited Watsaended. Accordingly, the Plaintiff does not
have a claim against the Defendant for brezcmn express warranty and the Defendant is

entitled to judgment as a matter of law.

“ The exception for future performance only agplio breach of an express warranty because “[a]n

implied warranty by its very nature canmoplicitly extend to future performancestumler v. Ferry

Morse Seed Cp644 F.2d 667, 671 (7th Cir. 1981). “The wéedplicit’ means express, definite. Implied
warranties simply are not express or definite. Thus, . . . claims based on implied warranties accrue, if at
all, at the time of delivery.Id.



2. Breach of the Implied Warranty of Merchantability
When a breach of the implied warranty of merchantability occurs is a similar analysis—
it must occur, if it is to occur atlaht the time the product is deliveréd. § 26-1-2-725(2%.The
Defendant allegedly breached the implied waaty of merchantability when the Plaintiff
purchased the RV on May 8, 209Blowever, the RV's roof issuarose, and the Plaintiff raised
her breach of warranty claim, ten monthsratite Limited Warranty expired. The issue becomes
whether a latent defect, such as the RAltsged roof bubbling anseparation, enables the
Plaintiff to maintain her breach of implied wanty claim. The Courtoncludes it does not.
Indianacourts“have regularly held that unlessantractual provision contravenes a
statute or public policy, actions . . . that Breught after the expiratn of the limitation period
provision will be barred.E.g, New Welton Homes v. Eckm&30 N.E.2d 32, 35-36 (Ind.
2005) (internal quotation marks omitte8yunner v. Econ. Preferred Ins. C&97 N.E.2d 1317,
1318 (Ind. Ct. App. 1992). “Failure to discover adavithin the time provided under the contract
for bringing a claim is immaterialKlew Welton830 N.E.2d at 35 (citinBrunner, 597 N.E.2d
at 1318-19). Whereas a discovery figlieaccrual is appropriate in tort actions, which is a form
of liability imposed by law, it is inappropriate contract actionsgs the assignment of

contractual liability is “the produatf an agreement of the partieblew Welton830 N.E.2d at

® Finding that a breach of implied warranty occair¢he time delivery is tendered seems inequitable
because the purchaser may be unable to assess “conformity with a warranty at the time of dadictery.”
Indus., Inc. v. Adell Plastics, In&G17 F. Supp. 9, 11 (S.D. Ind. 1980). But the drafters of section 26-1-2-
725(2) believed that “[a] seller’s interest in havswne clearly defined limit on the period of its potential
liability apparently outweighed a buyer’s interesamextended warranty,” absent express bargaining by
the parties for a more extended warraStgeAllen v. Andersen Windows, In813 F. Supp. 2d 490, 500-
05 (S.D. Ohio 2012)part Indus, 517 F. Supp. at 11.

® The Plaintiff presses no argument that the warréplicitly extends to future performance,” which
would toll the limitations period until thPlaintiff discovered the roof defe&eelnd. Code § 26-1-2-
725(2). Courts have not held that express warranties, like the Limited Warranty at issue in this case,
extend to future performancsee, e.gAllen, 913 F. Supp. 2d at 500—-08aymond-Dravo-Langenfelder

v. Microdot, Inc, 425 F. Supp. 614, 618-20 (D. Del. 197inkley Co. v. Teledyne Mid-Am. Cqrp33

F. Supp. 1183, 1187-88 (E.D. Mo. 1971).
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35 (quotingGreg Allen Constr. Co. v. Estellé98 N.E.2d 171, 173 (Ind. 2003Ynited Tech.
Auto. Sys., Inc. v. Affiliated FM Ins. C@25 N.E.2d 871, 875 (Ind. Ct. App. 2000). Here, the
implied warranty period is coextams with the express warranty, and failure to discover a roof
defect during that time period doed tall the limitations provision.

The Plaintiff relies oMexia v. Rinker Boat Cp95 Cal. Rptr. 3d 285 (Ct. App. 2009), to
persuade otherwis®lexiaconsidered a claim for implied wanty brought after the durational
limit andunder a California statute, the Song-Beverly Adtitat 287. The product purchased
was a boat, which had a latenfetg causing its engine to corrott&at required engine repairs
over the first two years of its lifespdd. at 288—89. Because the pldinalleged that the boat
“failed to work properly from the outset,” thegmhtiff's lawsuit was allowed to proceed despite
his bringing suit after thigmitations period expiredd. at 293-97Mexids holding that a latent
defect can render a product unmerchantable gvecovered after the durational limit was
based on unique precedeand a specific California statuteattprovided rights different from
the implied warranty of merchantability, thengloination of which multiple state and federal
courts have used to distinguistexia E.g., Valencia v. Volkswagen Grp. of Am., |ntl19 F.
Supp. 3d 1130, 1138-39 (N.D. Cal. 201@grchante v. Sony Corp. of Am., In801 F. Supp.
2d 1013, 1021-22 (S.D. Cal. 2010Lgrsen v. Nissan N. Am., In&No. A121838, 2009 WL
1766797, at *5-6 (Cal. Ct. App. June 23, 2009).

The Court finds persuasive the dgeons of these other courts holdiMgxia

inapplicable. Here, the Plaintiff provides evidentdy that the RV’s roof started having issues

" Mexiarelied uporMoore v. Hubbard & Johnson Lumber C808 P.2d 794 (1957). “IMoore, a

defendant sold lumber to a contractor for constouctiurposes. The lumber was infested with beetles that
would eat their way out of the wood, leaving holes in the wod@schante v. Sony Corp. of Am., Inc.

801 F. Supp. 2d 1013, 1021 (S.D. Cal. 2011). That spebtiaracter of a “laterdefect, whether or not it
was discovered, rendered the lumbemerchantable from the outsdd’

11



about 28 months after purchasef that the RV “failed tevork properlyfrom the outset
Marchante 801 F. Supp. 2d at 1021 (emphasis addedie,Tone of the Plaintiff's Affidavits
states that “the roof defectasstructural defect that resedtfrom something being done wrong
at the factory.” (Lewis Aff. 11 9-10). But LewisAdfidavit is not evidence that the RV’s roof
defect made the RV “unmerchantable from the outdédarchante 801 F. Supp. 2d at 1021. To
the contrary, the evidence shows that the Pfaided and enjoyed the RV for nearly two years,
with all maintenance issuesrtsistently remedied throughoutetbefendant’s warranty period
and before filing this lawsuit. Second, extendihgxiafrom its narrowapplication to

California’s Beverly-Song Act to all impliedarranty actions “neders meaningless any
durational limits on implied warranties” because “[e]very defeat &nises could conceivably be

tied to an imperfection existing dog the implied warranty periodltl. at 1022.

3. Plaintiff's Arguments That This Cour Should Ignore the One Year Provision
Alternatively, the Plaintiff argues that thourt should disregard the one year limitation

because that provision is (1) unconscionable@m#ract of adhesiomd (2) fails the Limited

Warranty’s essential purposender Indiana law, a court neadt enforce a contract or any

clause of that contract if it would “haween unconscionable at the time it was m&ded.

Code § 26-1-2-302(1). Unconscionability is apiple “of the prevention of oppression and

unfair surprise . . . and not of disturbance of allocation of risks because of superior bargaining

power.”Id. cmt. 1. “Unconscionability ia question of law” for aaurt and “[t|heparty raising

the issue bears the burden of proddrtin Rispens & Sons v. Hall Farm&21 N.E.2d 1078,

8 The Court may consider the parties’ evideincéheir motions when deciding the question of
unconscionabilitySeelnd. Code § 26-1-2-302(2) (permitting a court to consider “evidence as to [a
contract’s] commercial setting, purpose and effectid the court in making the determination” of
unconscionability).

12



1086 (Ind. Ct. App. 1993gnbrogated on other groundsy Hyundai Motor Am., Inc. v. Goodlin
822 N.E.2d 947 (Ind. 2005). Additionally, “[w]here@imstances cause an exclusive or limited
remedy to fail of its essentiplrpose,” a court may fashion othappropriate remedies as
provided by statutend. Code § 26-1-2-719(2).

First, the Court finds that the one-yeamilied Warranty was not unconscionable. A one-
year durational warranty is nper se unconscionable. “The posipithat a latent defect may
exist is one of the risks presentlag time the contract is formedyiartin Rispens621 N.E.2d at
1086, and does not, in and of itseéfinder a contract unconscionablin fact, most consumers
encounter time limitations in warranties fomrg purchased products, oftentimes for one-year
or less, and still take such a risi going through with the purchasee, e.gNation Enter., Inc.
v. Enersyst, In¢.749 F. Supp. 1506, 1508 (N.D. Ill. 1990izga oven with one-year warranty);
Rutledge v. Hewlett-Packard G490 Cal. Rptr. 3d 411, 418 (@tpp. 2015) (laptop with one-
year warranty)Nulite Indus. Co. v. Horné&56 S.E.2d 255, 256 (Ga. Ct. App. 2001) (vinyl
siding and windows with one-year warranty). Thaififf has put forward no evidence showing
that the Limited Warranty was opgrave as applied to the Plafifit-all the evidence shows that
the Defendant timely remedied RV issuesimyithe Limited Warranty period, which is by no
means unconscionabl®eelones v. Fleetwood Motor Homd27 F. Supp. 2d 958, 966 (N.D.
lIl. 2000) (reasoning similarly).

Nevertheless, the Plaintiff cites\Wilson Trading Corp. v. David Ferguson, Ltd44
N.E.2d 685 (N.Y. 1968), in support of her fims that the Limited Warranty was
unconscionable. IWilson Trading the warranty provision assue barred any warranty claim
made “more than 10 days after receipt of shipmedt.at 686. It was a question of fact as to

whether it was unreasonable tguée a purchaser to detect telat defect in such a short

13



timeframe and, moreover, a party very well might hdigeovered a latent tbct at a later, but
still reasonable, timeSee idat 688-89. The situation before the Court would be more like
Wilson Tradingf the Defendant’s Limited Warranty on BV was just 10 days. However, the
Limited Warranty was 355 days longer thaWiison Trading which is grounds for
distinguishing the case. Accongjly, the Court concludes thiite Limited Warranty was not
unconscionable as a matter of law.

Second, the Plaintiff argues that enforcetradrihe Limited Warranty makes the sales
agreement fail of its essential puggo In support of this point,&HPlaintiff basically repackages
her unconscionability arguments, and for thresomns stated above, the Plaintiff's argument
misses the mark. This is because it is incongguoiclaim that modification of a warranty’s
timetable amounts to a remedy limitati@eeHahn v. Ford Motor Co434 N.E.2d 943, 952-53
(Ind. Ct. App. 1982) (noting that warranty modétion “limits the circumstances in which the
seller or manufacturer may be deemed to daéach of warranty” while a limitation of remedy
“acknowledges the quality commitment but ressritte remedy available once a breach has been
established”). Section 26-1-2-719 seeks to enaireast a fair quantum of remedy for breach
of the obligations” inherent ithe contract. Ind. Code § 2621719 cmt. 1. Barring a party from
receiving consequential damages implicatesabireern, whereas contracting for a specific time
period in which to seek a remedy does &eteHahn 434 N.E.2d at 952-53.

In sum, the Court finds that there is no geeuiispute as to matatifacts regarding the
breach of warranty claim. Althoughetlparties dispute the root caudgehe RV’s roof issues, the
root cause is immaterial besauthe defect was discoveraad brought to the Defendant’s
attention after the one-yearmited Warranty expired. Withoeither an express or implied

warranty, the Defendant could not have breachedwdrranty and the Plaintiff cannot maintain

14



such a claim. Lastly, the ofy@ar limitation was not unconscionable and did not fail of its
essential purpose. Accordinglyetbefendant is entitled to judgent as a matter of law on the

Plaintiff's breach of warranty claith.

B. M agnuson-Moss Warranty Act

The MMWA “create|s] a federal private causieaction for consumers injured by the
violation of (1) any obligation under the Act, @)y warranty subject to the extensive regulatory
requirements of the Act, or (3) any implied veanty the deceptive and unconscionable limitation
of which was a major focus tiie Act’s regulatory provisions3kelton v. Gen. Motors Corp.

660 F.2d 311, 320 (7th Cir. 198%ge alsdl5 U.S.C. § 2310(d) (providing that any “consumer”
may sue if “damaged by the failure of a supplearrantor, or service camictor to comply with
any obligation under [the MMWA] or under a vieih warranty, implied warranty, or service
contract”).

A gloss on a plaintiff's state law claimttie MMWA prohibits the disclaimer or
modification of any implied warranty to @msumer, except where ttaration of the implied
warranty is limited for a reasonable period ofdiand such limitation is “conscionable” and “set
forth in clear and unmistakable language and prently displayed on the face of the warranty.”
15 U.S.C. 8§ 2308(a) (“No supplier may disclaimmudify (except as provided in subsection (b)
of this section) any implied warranty to a consumih respect to such consumer product if . . .

such supplier makes any written warranty @ ¢bnsumer with respect to such consumer

° Alternatively, the Defendant moves for summary judgment on the breach of warranty claim because the
Plaintiff allegedly utilizes the RV as her “residence.” (Baumgardner Aff. § 7.) Such use is a breach of the
terms of the Limited Warranty that excuses the Defetiglabligations under that Warranty. For her part,

the Plaintiff asserts that she has never usedRii as her “residence.” (Popham Aff. 1 3-4.) The

Affidavits on this matter present a genuine disputiact, but since the Plaintiff's claim for breach of
warranty is barred for the aforementioned reasongdagpthe one-year limitation, the issue of whether

the Plaintiff resided in the RV is notaterialto this claim.

15



product.”);id. § 2308(b) (“[I]mplied warranties may bexlited in duration tahe duration of a
written warranty of reasonable duaat, if such limitation is consonable and is set forth in clear
and unmistakable language and prominently displayethe face of the warranty.”). Text that is
bold, written in all capital letters, drotherwise set apart satisfies § 2388e Rokicsak v. Colony
Marine Sales & Serv., Inc219 F. Supp. 2d 810, 816-18 (E.D. Mich. 20@2)Castagna v.
Newmar Corp.No. 3:15-CV-249-TLS, 2016 WL 3413770, at *6 (N.D. Ind. June 22, 2016)
(finding that the written warranty disclaimeid not satisfy 8 2308 because its clarifying
language was not conspicuous).

Here, the Plaintiff asserts an MMWA clainvolving the breach of an implied warranty.
The Defendant’s Limited Warranty modifiedyaimplied warranties wder state law to be
coextensive in length of timeith the express warranty. Howeyée Court has already found
that a one-year limiting provision was a reass@geriod of time and not unconscionable as a
matter of law. Thus, for the Plaintif's MMWA claim to survive summary judgment, she must
show that this limitation is ndset forth in cleamnd unmistakable language and prominently
displayed on the face of the warrantid”

The Court finds that the oneear limitation satisfies the gairements of § 2308(b). The
words ‘Limited One Year Warranty” are prominently displayed in centered, bolded text and
larger than other text on the page. (First Aompl. Ex. 3 at 23.) Interspersed five times
throughout the paragraphs directly below this bdltext is the phrasene (1) year,” which
further highlights the lintation to the readerld.) Admittedly, it is not altogether clear that the
limitation applies to implied warranties. Readfngher down the page are words that are all
bolded beneath a similarly bolded headlikédr ranty Disclaimers,” and the statement that

“[ifmplied warranties . . . shall be limited &md not extend beyond the duration of the written
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limited warranty periods set forth hereinld.j Although this is by no mearan ideal drafting of
a disclaimer, the Court finds that the total cosipon of the page “sf] forth in clear and
unmistakable language and proemtly display[s]’ thefact that any RV warranty lasts for one
year. 15 U.S.C. § 2308(b). Having found tha Befendant’s warranty disclaimer does not

violate the MMWA, the Defendant is entitledjt@lgment as a matter of law on this claim.

C. State Consumer Protection Claims

To begin, the Court must examine the consupnetection laws of Indiana and Texas to
decide whether any differences between the states’ laws are “illusory” or signiletsun 288
F.3d at 963. Indiana’s Deceptive Consumer Sales Act (IDCSA), Ind. Code § 24-&i0:B¢fl
is a remedial statute that must be “liberalfynstrued and applied ppomote its purposes and
policies’ of protecting consners from deceptive or unconscionable sales practi€esling v.
Hubler Nissan997 N.E.2d 327, 332 (Ind. 2013) (quoting 8§ 28-5-1). Pursuant to the IDCSA,
a suppliet® commits a deceptive act when it makegaiarrepresentations “as to the subject
matter of a consumer transaction, which bammade orally, in writing, or by electronic
communication.” 8 24-5-0.5-3(b).

Such representations inde, in relevant part:

(1) That such subject of a consurntr@nsaction has sponsorship, approval,

performance, characteristics, accessoriess,us benefits it does not have which

the supplier knows or should reasbly know it does not have;

(2) That such subject of a consumer tratisa is of a particir standard, quality,

grade, style, or model, if it is nohd if the supplier knows or should reasonably
know that it is not;

* * *

(8) That such consumemtrsaction involves or do@st involve a warranty, a
disclaimer of warranties, or otheghis, remedies, or obligations, if the

10 A “supplier” is defined, in relevant part, as “[dller, lessor, assignor, or other person who regularly
engages in or solicits consumer transactions. . . . The term includes a manufacturer, wholesaler, or
retailer, whether or not the person deals directti the consumer.” Ind. @&le § 24-5-0.5-2(a)(3)(A).
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representation is false and if the sligapknows or should reasonably know that
the representation is false.

Id. A deceptive act is only actionabldtiis either “uncured” or “incurable Perry v. Gulf
Stream Coach, Inc814 N.E.2d 634, 647 (Ind. Ct. App. 2004 “uncured deceptive act” is
defined as a deceptive act “with respect to Wlacconsumer who has been damaged by such act
has given notice to the sup . . . but the supplier either fails to offer to cure within thirty days
or does offer to cure but fails to cure witlmeasonable time after the consumer accepts the
offer.” 1d. (citing Ind. Code § 24-5-0.5-2)niernal quotation marks omittecdgealso id.(noting
that an intent to defraud or nmasld is not an element to an uredideceptive act). An “incurable
defective act,” on the other hand, is defined aaaridone by a supplier as part of a scheme,
artifice, or device with intet to defraud or mislead.htl. Code 8§ 24-5-0.5-2(a)(8).

Additionally, an action based on an uncldeceptive act may not be brought unless
the consumer bringing the action:

give[s] notice in writing tdhe supplier within theaner of (i) six (6) months

after the initial discovery of the decemiact, (ii) one (1) yar following such

consumer transaction,or (i) any time limitation, notess than thirty (30) days,

of any period of warranty applicablettoe transaction, which notice shall state

fully the nature of the alleged deceyatiact and the actual damage suffered

therefrom, and unless such deceptivesaell have become an uncured deceptive

act.
Id. If a plaintiff “fails to comply with the notie procedures then his suit can only be for an

incurable deceptive act,” which requsra showing of intent to defradcCormick Piano &

Organ Co. v. Geigerd12 N.E.2d 842, 849 (Ind. Ct. App980) (internal quotation marks

1 A “consumer transaction” is defineid, relevant part, as “a sale .ar.other disposition of an item of
personal property . . . a service, or an intangibleto an individual for purposes that are primarily
personal, family, or household, or a solicitationupgy any of these things.” Ind. Code 8§ 24-5-0.5-

2(a)(1).
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omitted) (further noting that “whenever a canger neglects to avail himself of the notice
provisions or else improperly invokes them, ddiaonal element of proof is imposed on him.”).

Texas has also adopted a consumer protestatute, entitled the Texas Deceptive Trade
Practices Act (TDTPA), Tex. Bus. & Com. Code § 17e&tlseq.To prevail under the TDTPA, a
plaintiff must establish that: Ythe plaintiff is a consumeé#;(2) the act complained of was a
producing cause of actual damages; and (3ath&vas prohibited byestions 17.50(a)(1)—(4).
Lochabay v. Sw. Bell Media, In&28 S.W.2d 167, 171 (Tex..&pp. 1992). Such prohibited
acts are those enumerated in sectiér6, which include, inelevant part:

(5) representing that goods or services have sponsorship, approval, characteristics,

ingredients, uses, benefity, quantities which they do not have or that a person

has a sponsorship, approval, statffdljaion, or connection which the person
does not;

* * *

(7) representing that goods services are of a parikar standard, quality, or
grade, or that goods are of a particulgtesbr model, if they are of another;

(20) representing thatguaranty or warranty confeor involves rights or
remedies which it doasot have or involve.

Tex. Bus. & Com. Code § 17.48"Intent to misrepresent, onkwledge that a representation is
untrue, has never been an element of a [FB[T'laundry list’ claim unless the specific

provision requires intent3mith v. Herco, In¢900 S.W.2d 852, 859 (Tex. Ct. App. 1995)
(quotingPennington v. Singletoi®06 S.W.2d 682, 690 (Tex. 1980)). An action may not
commence unless a consumer “give[s] written notice to the person at least 60 days before filing

the suit.” Tex. Bus. & Com. Code § 17.505(a). Howe®8-days written noteis not required if

12 A plaintiff must meet two tests to qualify asa@nsumer: (1) the person mutve sought or acquired

goods or services by purchase or lease, and (2) the goods or services purchased or leased must form the
basis of the complaint. Tex. Bus. & Com. Code § 17.45(4). In this case, the Plaintiff satisfies both
elements.

13 Section § 17.50(a) also lists as prohibited aatsabh of an express onplied warranty” and “any
unconscionable action or course of action by anyopetr$iowever, as the Court has already ruled, the
Plaintiff's claims for breach of warrangnd unconscionability fail as a matter of law.
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such notice is “rendered impracticable by reasah@hecessity of filing suit in order to prevent
the expiration of the statute of limitation$d. § 17.505(b). If no excuse exists for the written
notice, the “person against whom a suit is pegtimay request the court abate the suit, which
the court must do if it “finds #t the person is entitled to abatement because notice was not
provided.”ld. 8§ 17.505(c)—(d).

The Court finds that these differendetween the IDCSA and the TDTPA are not
“illusory,” but potentially outcome determinatividelson 288 F.3d at 963. First, the TDTPA
excuses a plaintiff from providing @isuit notice when the statutelwhitations is set to expire,
while no excuse is allowed under the IDCSA anldifa to provide notice limits the claim to one
for an incurable deceptive &étThus, a claim could survive under the TDTPA but fail under the
IDCSA depending upon whether notice was given and what evidence was offered. Second, the
IDCSA requires that a plaintiffrove “intent” or “knowledge” irshowing a violation, while the
relevant provisions of the TDTPA do niétif evidence of a product’s defects was offered but
evidence of a defendant’s intent to defrawa not offered, a reasonable jury could find
violations of certain TDTPA provisions but nablations of analgous IDCSA provisions.

“Because there is a conflicttineeen the laws of Indiana and [Texas] that is important
enough to affect the outcome of the litigatiotmhg& Court must decide which law to apymon
v. United States805 N.E.2d 798, 805 (Ind. 2004). The Coymplées the choice-of-law rules of

the forum state in which it sit&laxon Co, 313 U.S. at 496, and Indiana treats a consumer

14 CompareTex. Bus. & Com. Code § 17.505(b) (exing 60 days’ notice when it is “rendered
impracticable by reason of the necessity of filing sudriher to prevent the expiration of the statute of
limitations”), with Ind. Code 8 24-5-0.5-5(a)(8) (requiring thaiptiff to show “intent to defraud” if the
plaintiff fails to provide notice to the defendant).

1> Comparelnd. Code § 24-5-0.5-3(b) (prohibiting sugplsales when the “subject of [the] consumer
transaction is of a particular standard . . . if it is not and if the supplesvs or should reasonably know
that it is not”) (emphasis addedith Tex. Bus. & Com. Code § 17.46(b) (not requiring a showing of
“intent” or “knowledge” for similar violations).
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protection claim as recovery in tosgeMcKinney v. State693 N.E.2d 65, 72 (Ind. 1998)
(finding that, despite the factah“fraud is not an element ofih IDCSA claim, “the action is
nonetheless based on fraud”). Untitetiana law, the choe-of-law rule govermg tort actions is
lex loci delict—"the law of the place where the tort was committed is the law of the resulting
litigation.” Eby v.York-Div., Borg-Warner455 N.E.2d 623, 626 (Ind. Ct. App. 1983). This rule
looks to “the state where the last event negggsamake an actor liable for the alleged wrong
takes place,Simon 805 N.E.2d at 805, but a court also coessdf “the place of the tort bears
little connection to this legal actionld. If the court is persuadedahthere is little connection
with where the alleged wrong occurred, it tloemsiders “the place where the conduct causing
the injury occurred, the parties’ residenceglaces of business, and “the place where the
relationship is centeredld. at 805—-06 (citindHubbard Mfg. Co. v. Greesph15 N.E.2d 1071,
1073(Ind. 1987).

Neither party properly addresstn choice-of-law issue inithlitigation. The Plaintiff's
Amended Complaint asserts claims for th€®A “and/or” the TDTPA without choosing one
over the othet® The Defendant cursorily states thstimmary judgment is appropriate
irrespective of which state’s lavepply” (Def.’s Br. 12 n.4.), witout providing any analysis as
to why. The Court finds that itould not be in the interest ofgtice to conduct its own choice-
of-law analysis, and ultimately determinarsuary judgment on this claim, without first
allowing the parties opportunity firesent their view on this issue.

Accordingly, the Court wildeny the Defendant’s Motion for Summary Judgment as to

Count Ill. The Court denies the Defendant’stMo without deciding whether Indiana or Texas

16 A party may plead “two or more statements of a claim or defense alternatively.” Fed. R. Civ. P. 8;
Holman v. Indiana211 F.3d 399, 407 (7th Cir. 2000). However, “[a] tort victim can obtain only one
recovery for [her] harm.Reliance Nat'l Ins. Co. v. Great Lakes Aviation, [ #80 F.3d 412, 416 (7th
Cir. 2005).
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law governs or otherwise suggesfiwhat this Court’s decisiamill be with respect to the

consumer protection claim. This denial is withptgjudice. Within 30 days of the Order, the
Defendant is given leave to refits Motion for Sumrary Judgment as to Count Il in which it
applies the choice-of-law rules and fully addresses whether Indiana or Texas law should govern
the Plaintiff's consumer protection claim. Shitihe Defendant do so, the parties should brief

the matter in accordance with Local Rule 56-1.

CONCLUSION
For the foregoing reasons, the Court DENtES Plaintiff’'s Motion for Partial Summary
Judgment and GRANTS IN PART and DENIESPRART the Defendant’s Motion for Summary
Judgment. Summary Judgment is GRANTED weéhpect to Counts | and I, and Summary

Judgment is DENIED WITHOUT PREJUDIQEith respect to Count llI.

SO ORDERED on September 19, 2016.

s/ Theresd.. Springmann

THERESA L. SPRINGMANN
UNITEDSTATESDISTRICT COURT
FORTWAYNE DIVISION
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