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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

MARIO L. SIMS, et al,
Plaintiffs,
V. CAUSE NO. 3:15cv-263- MGG
NEW PENN FINANCIAL LLC d/b/a

SHELLPOINT MORTGAGE
SERVICING,

N N N N N N N N N N

Defendant.
OPINION AND ORDER

Through this case, Plaintiffs, Mario and Tiffiny Sifithe Simses”) proceeding
pro se allege violations of the Equal Credit Opportunity Act (“ECOA™,U.S.C. § 1691
et seq, against Defendant, New Penn Financial, LLC d/b/a Shellpoint Mortgage 8grvici
(“Shellpoint”).! The undersigned retains jurisdiction over this case based on ties’par
consent an@8 U.S.C. § 636(c)[DE 40].

The SimsesECOA claim arisesfrom the fallout following a mortgage default. The
Simseswho are both Africardmerican,entered a land sale contract with John Tiffany
the fall of 2008 to purchase a home. While under contract with the Sihi$asy
remained obligated under a mortgage loan governed by the terms of an Adjustable Ra
Note. After the Simses moved intbé home and made payments to Tiffany under the
terms of the land sale contract, Tiffastppped making his mortgage payments around
May 2009 leading to foreclosure and bankruptcy proceedinlys.Simses began efforts to

assume Tiffany’s mortgage but negeicceeded. In this action, the Simses altbge

! Counts 18 of Plaintiffs’ Third Amended Complaint were dismissed with prejediy this Court on
November 8, 2016.0E 34. Only Count 9 regarding violation of the ECOA remains before the Court.
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Shellpoint the company that servicdiffany’s loan beginning in March 201%yiolated

the ECOADby discriminatng against thenn the assumption process based on their race.
Specifically, the Simses aljje that Shellpoint delayed for four years in providingithe
with the necessary assumption paperwdrgcouraged theassumption applicatioby
requiring them to produce the same information multiphes;andtreated them

differently than nomninority applicants by requiring theto reinstate Tiffanys delinquent
loan, allegedlycontrary to the terms of Tiffany’s promissory note and Shellpoint’s
assumption policy.

After the discoveryeriod closed, Shellpoinimely filed the instant motion for
summary judgment on November 30, 2017. Now ripe, Shellpoint’s motion for summary
judgment hinges partially on whether the Simses’ assumption efforts evesr thigg
ECOA. Should the ECOA apply, the critical question becontexther the Simses have
presented evidence of discriminatory intent sufficient to create a triabéeas$act.
Before reaching the merits of the Simses’ claim, however, the Court muessddr
Shellpoint’s challenge to the admissibility of evidencechita to the Simses’ response
brief.
l. ADMISSIBILITY OF THE SIMSES’ EXHIBITS

Before considering the merits of Shellpoint’s motion for summary judgment, the

Court must address Shellpoint’s allegatibtiat the Simses’ exhibits 1, 2, 3, 6, 7, and 9,

2 The Bank of New York Mellon f/k/a The Bank of New York as Trustee for fReteholders of the
CWABS, Inc., AsseBacked Certificates, Series 20B&5 owned Tiffany’s loan when Shellpoint took over
service from Resurgent Mortgage Servicing in March 20DE 731 at 2 11].

3 Shellpoint challenged the authenticity and admissibility of the Sinesgmbits in its original reply brief

[DE 84 related to the instant motion for summary judgment. Due to thessixedength of the Simses’
original response briefJE 85, the Court afforded them time to file an amended response, whichlithep
March 9, 2018[DE 1(®]. The Court also afforded the Simses time to cure any defects in thy@iabri
exhibits in light of Shellpoint’s evidentiary challenge®E[9]. Accordingly, the Simses filed a
supplemetal evidentiary brief regarding Shellpoint’s claims of inadmissibility ondid@, 2018. [DE 101.
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attacled to their original response brief, were not authenticated by affidavit ongber
and therefore should not be considered in determining whether a genuine dispute of
material fact exists to overcorntee instantmotion for summary judgmen{DE 86 at .
Alternatively, Shellpoint asks the Court to strike the Simses’ exhibits 1, 2, 3, 6, 7, and 9 for
lack of proper authentication citiriged. R. Civ. P. 56(e)[ld. at § n.10].

As allowed by the Courthe Simsediled a Declaration along with its
supplementary evidentiary brief on March 9, 201BE [LO1 at &7]. In their Declaration,
the Simses describe their personal knowledge of the challenged exhibitsthaptire
challenged exhibits were all included in their Verified @ihrdmended Complaint; and
explain that they testified under oath about all the challenged exhibits at {hesitas.
[Id. at §. Moreover, the Simses indicate that the authors of the exhibits are all included on
their witness list and can testify at trial as to the authenticity of the exhilltsat [].

In so doing, the Simses have overcome some of Shellpoint’s authentication
challenges.First, the Simsediave now provided the equivalent of an affidavit—in the
form of their Declaration and their Verified Third Amended Complairgflecting their
allegedpersonal knowledge of all the exhibitSeeFed. R. Civ. P. 5&)(1)(A) (identifying
affidavits or declarations as one type evidence that can be used to support em assert
genuine dispute of material facEprd v. Wilson 90 F.3d 245, 246 (7th Cir. 1996)
(explaining that aerified complaint is the equivalent of an affidavit for summary judgment
purposes because it “contains factual allegations that if included in an affidavit or

deposition would be considered evidence, and not merely assertions.”

Shellpoint then filed a second reply on March 19, 2018, responding to both tles'Simendd response
and their supplemental evidentiary brieDH 104.
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Second, the Simses have demonstrated that they are prepaunéuettticas the
exhibits and establistheir admissibility at trial.UnderFed. R. Civ. P. 56(c)(25hellpoint
may object to the Simses’ exhibitssed on an argument that they “cannot be presented in
a form that would be admissible in evidence.” “In other words, the Court must determine
whether the material can be presented in a form that would be admissible abtria
whether the material is adssible in its present form.Rodgers v. Gary Cmty. Sch. Cqrp.
167 F. Supp. 3d 940, 947-48 (N.D. Ind. 20(fi)oting Stevens v. Interactive Fin.

Advisors, Inc.No. 11 C 2223, 2015 WL 791384, at *2 (N.D. lll. Feb. 24, 215)
Moreover, the Federal Rules of Civil Procedure allow parties to oppose summary
judgment with materials that would be inadmissible at trial so lofgcéstherein could
later be presented in an admissible for@lson v. Morgan750 F.3d 708, 714 (7th Cir.
2014)(emphasis in original).

Here, the Simses are not only prepared to testify at trial as to their csamale
knowledge othe facts included in the challengexhibits, but are also prepared to solicit
testimonyabout the exhibitf'om ther authors, who have already been included on the
Simses'witness list. With such testimony, the Simses could over@meauthentication
issues.Seefed. R. Evid. 901(b)(1)Indeed “Rule 901 requires only a prima facie
showing of genuineness and leaves it to the jury to decide the true authenticity and
probative value of the evidencelJnited States v. Harvel17 F.3d 1044, 1049 (7th Cir.
1997) Similarly, the testirany of witnesses with personal knowledge of the exhibits could
overcomeany alleged hearsay issues. Accordingly, the Sims should be given the
opportunity present their evidence in an admissible form at ésalecially with regard to

their exhibits 1, 2, 3, 6, and BeeRodgers167 F. Supp. 3d at 947
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Yet in its second reply, Shellpoint further challenges the Simses’ exhibits 8 @s
inadmissible.Exhibits 8 and 9 are exhibits and discovery responses from proceedings in
other courts related to the Tiffany loan that Shellpoint argues must bédeautider Fed.

R. Civ. 902(4) in order tbe authenticatedOnce again, however, nothing precludes the
Simses from providing such certification at trial. Accordingly, exhibits 8 atbld not
be stricken

Lastly, “[m]otions to strike are heavily disfavored, and usually only granted i
circumstances where the contested evidence causes prejudice to the movihg party.
Rodgers 167 F. Supp. 3d at 948othing in the record suggests that Shellpoint will be
prejudiced by inclusion of all of the Simses’ exhibits as part of the Court’s agmm
judgment analysis.

Therefore, the Simsesay oppose Shellpoint’'s motion for summary judgment with
the support oéll their exhibits, even if ultimately determined to be inadmissible, because
they have either been authenticated through the Simses’ Declaration amnedVigrifd
Amended Cmplaint or can be presented at trial in an admissible form. Shellpoint’s
request to strike the Simses’ exhiklits2, 3, 6, 7, and 9 is denied.

Il. R ELEVANT BACKGROUND

The following facts are primarily not in dispute. Where the facts are puiteisthis
Court has determined that the disputes are either not material or has choserstsaabtre
disputes in the Court’s substantive analysis of the issues.

As noted above, the Simses entered a land contract with John Tiffany for a home
upon whichTiffany helda mortgage loan serviced originally by Resurgent Mortgage

Servicing (“Resurgent”)Under the tems of Tiffany’s AdjustabldRate Note on the
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mortgage loan, the lender retained the option to “require immediate payment in full of a
sums secured by this Security Instrument” in the event that any part orredl foperty
were sold or transferred without the Lender’s prior written consérit. 7[3-1 at 9.

However, the Lender would be prohibited from exercise of this option if:

(a) Borrower causes to be submitted to Lender information required by

Lender to evaluate the intended transferee as if a new loan were being made

to the transferee; and (b) Lender reasonably determines that Lender’s

security will not be impaired by the loan assumption and that the risk of a

breach of any covenant or agreement in this Security Instrument is

acceptable to the Lender.

[Id. at9]. Tiffany's Note includecdditional terms related to amgsumption of the loan.
Specifically, the Note stated that the “Lender may charge a reasonable fee at@dond
Lender’s consent to the loan assumption” arad thender also may require the transferee
to sign an assumption agreement that is acceptable to Lender and that olbigates t
transferee to keep all the promises and agreements made in the Note andeicuitiig S
Instrument.” [d. at 9.

When Tiffany’s default on the mortgage loan led to a foreclosure action that could
have resulted in the Simses’ eviction from the propénty Simses sent a letter entitled
“RULE 408 Settlement Lettéto Resurgent’s attorney, David Bengsd Tiffany’s
attorney, Peter Agostino, on January 28, 20BeeDE 102 at 3]. In that letter, the
Simses proposed resolvirgeir counter ad crossclaims in Tiffany’s foreclosure actidoy
“assumingMr. Tiffany’s obligation with the bank . . .4”[Id.]. In an email dated February

22, 2010, Attorney Bengs respondedtie Simses stating that “[t]he language in [Mr.

Tiffany’s] Note does not preclude an assumption,” but recommended that the Simses

4The Simses also proposed an alternative resolution whereby the bankagoes to accept a promissory
note from them with spdfic terms laid out in the letter.DE 102 at 3]. This alternative solution is not
relevant to the instant action and therefore is not discussed further.
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“complete a standard purchase from Mr. Tiffany and pay [Resurgent’s] ligh.at [33.

Mr. Bengs alsmoted that an assumption “would have to be initiated Mr. Tiffany” to be
approved. Id.]. On March 17, 2010, Tiffany’s attorney, Mr. Agostino, sent a brief two-
sentence letter to Mr. Sims and Attorney Befagmally reporting Mr. Tiffany’s approval
of the Simses’ efforts to initiate an assumption of his loan and asking Mr. Barige a
what paperwork would be needed to proceed with the assumption applicédioat. 3H.

After Mr. Agostino sent his letter to Mr. Bengs, the Simses met Mr. Bengs$dac
face for the first time dtearings in 2010 related to the foreclosure proceediAigsng
the subsequemvents were a settlement agreement between Tiffany and the Smdsthe
2012exeation of a Quit Claim Deed for the property at issue to the Simses. However, the
Simses never received the assumption paperwork requested in Mr. Agostinc's2@40
letter. On May 31, 2013, an in rem judgment was issued against Tiffany foreclosing his
mortgage and ordering sale of the properiyE [/ 31 at 4-42].

In March 2014, Shellpoint succeeded Resurgent at the servicer of Tiffany’s
mortgage loanShellpoint appears to have become aware of the Simses’ interest in
applying to assume Tiffany’s mortgage loan shortly thereafter upon requestthe
Simses to postpone the foreclosure sale that had been scheduled. In response, Shellpoint’s
Escalations Department sent Mr. Sims a letter on December 10(“B@dDecember 2014
Letter”), “confirm[ing] that Shellpoint [had] made contact with the mortgagor|easd
beginning] the process of a mortgage assumptioin.’af 4. The December 2014elter
also included a list of all the documentation that Shellpoint required from the Senses a
part of the assumption proces$d.]. The Simses submittetb documents in response.

[DE 29 at 57 16].
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OnJanuary 6, 2015, the Simses filed their first complaint regarding Shellpoint with
the Consumer Financial Protection Bureau (“CFPB”) seeking postponement of the
foreclosure sale pending resolution of the assumption application. Shellpoint sent Mr.
Sims a econd letter dated January 30, 2015 (“The January 2015 Letter”), confirming that
the foreclosure sale had been postponed to allow the Simses time to submit the
documentation requested in the Decenftfdr4 Letter. DE 731 at 4§. On March 6,

2015, Shellpoint sent Mr. Sims a thledter (“the March 2015 Letter"explicitly
responding to the Simses’ first CFPB complaint. The March 2ettgri explicitly stated
that “Shellpoint require[d] a signed, dated letter from John Tiffany authoriziegSimses]
to obtain details regarding the mortgage obligation” consistent with a phone wadehet
Mr. Sims and Shellpoint’s loss mitigation representatives on March 5, 2015, reguelin
need fo this documentation.Id. at 51.

The March 2015 Letteailso confirmed that Shellpoint would evaluate the Simses’
eligibility for the assumption, but outlined specific documentation that had yet to be
received and advised that “approval [would] also be contingent upon [the Simses’] ability
to reinstate the lom” [Id.]. In conclusionthe Letterstated:

At this time, Shellpoint’s foreclosure proceedings remain on hold.

However, we respectfully request that you send the required documentation

to Shellpoint’s Loss Mitigation Department . . . . Upon the receipt of all of

the required documentation, Shellpoint will evaluate your eligibility for an

assumption and notify you of the outcome.

If Shellpoint does not receive all of the requested documentation within

thirty (30) days of the date of this response, it may resume servicing the loan

pursuant to the original agreement and applicable law. This may include the

scheduling and subsequent completion of a foreclosure sale if warranted.

[Id. at 57. Afterward, bhe Simses rsubmitted thesame75 pages of documeniisr what

appears to havieeen the third time. Ygthe Simsesever broughTiffany’s loan current.
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In June 2015, based on the Simses’ allegedly incomplete assumption application,
Shellpoint scheduled a foreclosure sale for July 23, 2015.

Upon receipt of the notice of the foreclosure sale, Mr. Sims contacted Shellpoint by
telephone and again submitted the 7Buioents to a Shellpoint employee, K'tia Cox, as
directed. Mr. Sims testified under oath at his deposition that Ms. Cox was African
American and thaduring a phone calshesaid to him: “These people, you know how
they treat us.” [DE 102 at 90136:7-8].

On June 9, 2015, the Simses filed a second CFPB complaint against Shellpoint
asking that funds they paid Mr. Tiffany as part of their land saleawriie credited to the
mortgagés remaining balance; that the foreclosure sale be cancelled; and that they be
permitted to assume Tiffany’s mortgag&egDE 731 at 54. The Simses continued their
assumptiorefforts by resendinghe same 78ocumentsagainand by making multiple
phone calls to individuals at Shellpoint, who evidently had authority to address his
concerns but never responded to his voicemails. Other Shellpoint employees tolch$/r. Si
they were not ahorized to discuss the assumption with him.

On June 24, 2015, Shellpoint responded to the seC&RBcomplaint with
anotheietter (“the June 2015 Letter”) to the Simg@$ informing them that “Shellpoint
does not allow third party assumptions on loans reflecting a delinquent status;” (2)
reiterating thegaps in theheir documentation as set forth in the March 20&&dr; (3)
stating that Shellpoint could only allow themassume the mortgage if they reinstated the
loan; and (4) explaining that Shellpoint could not credit Tiffany’s loan as reguestause
it had not authorized the land sale contractd’][ The Simses submitted nothing further

to Shellpoint and initiated this action by filing a compldire next day, June 25, 2015.
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Il. ANALYSIS

A. Summary Judgment Standard

Summary judgment is appropriate when tbieadings, the discovery and
disclosure materialen file, and any affidavits show that there isgemuine issue as to any
material fact and the movaistentitled to a judgment as a matter of lawéd.R. Civ. P.
56(c) Celotex Corp. v. Catretd77 U.S. 317 (1986)A genuine issue of material fact
exists when “thevidence is such that a reasonable jury could retwerdict for the
nonmoving party.” Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986¥Only
disputes ovefacts that might affect the outcometbé suit under the governing law will
properly preclude thentry of summary judgment.id. To determinavhether a genuine
issue of material fact existie court must review the record, construindaadts in the
light most favorable to the nonmoviparty and drawing all reasonable inferences in that
party s favor. Heft v.Moore, 351 F.3d 278, 282 (71@Gir. 2003)

To overcome a motion for summary judgment, the nonmoving party cannot rest on
the mere allegations or denials contained in its pleadings. Rather, the nonmoving party
must present sufficient evidence to show the existence of each element of its wdrseho
it will bear the burden at trialCelotex 477 U.Sat322—-23 Robin v. Espo Eng’'g Corp.

200 F.3d 1081, 1088 (7th Cir. 2000Where a factual record taken as a whole could not
lead a rational trier of fact to find for the nonmoving party, there is no genuireefss
trial. Fed. R. Civ. P. 56(gMatsushita Elec. Indus. Co. v. Zenith Radio Co4fF5 U.S.
574, 587 (1986) In other words, “[slJummary judgment istreodress rehearsal or practice

run; it is the put up or shut up moment in a lawsuit, when a party must show what evidence
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it has that would convince a trier of fact to accept its version of the eveidsimel v.
Eau Galle Cheese Factqrg07 F.3d 852, 859 (7th Cir. 200(uotations omitted).

B. Plaintiffs’ ECOA Claim

The ECGDA prohibits a creditor fromdiscriminat[irg] against any applicant, with
respect to any aspect of a credit transactioron the basis of race . . .15 U.S.C.
§ 1691(a)(1) To succeed on an ECOA claiptaintiffs must establish thalhey were
“applicans,” as defined by the Act, and ttihe creditotreated them less favorably
because of thenace. Estate of Davis v. Wells Fargo Bari83 F.3d 529, 538 (7th Cir.
2011) The ECOA defines the term “applicant” an¥y person who applies to a creditor
directly for an extension, renewal, or continuation of credit, or applies tali&ocre
indirectly by use of an existing credit plan for an amount exceeding a previousl
established credit limit. 15 U.S.C. § 1691a(b)Prohibited conduct by lenders under the
ECOA includes

- Fail[ure] to provide information or services or provide different

information or services regarding any aspect of the lending process,

including credit availability, application procedures, or lending standards;

- Discouragjng] or selectively encoage[ing]applicants with respect to
inquiries about or applications for credit;

- Refuging] to extend credit or use different standards in determining
whether to extend credit;

.., or

- Treafing] a borrower differently in servicing a loan or invoking default
remedies . . .

Policy Statement on Discrimination in Lending, FR 18266, 18,268 (Apr. 15, 1994).
The ECOA also requires creditpesmong other things, to “notify the applicanits action

on the application” within thirty days “after receipt of a completed applicatioarédit.”
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15 U.S.C. § 1691)(1). Moreover, the ECOA requires creditors to provide applicants
against whom an adverse action is taken with a statemspeoific reasons for the
adverse action15 U.S.C. § 1691(d)(&3).
1. Applicability of t he ECOA
a. The Simses’ Status as ECOA “Applicants”

Shellpoint argues that it is entitled to judgement as a matter of law beébause
Simses’ did not qualify as “applicants” under the ECOA. Shellpoint contends that they
were not applicants because theye@ito timely submit all the required materials to
complete their assumption application. Furthermore, Shellpoint contends that evgn if the
had completed the application, the Simses weteseeking any additional credit or an
extension of credit. Instead, Shellpoint argues that the terms of Tiffaoytgage loan
would have remained the same if the assumption had been approved.

The Simses, on the other hand, argue that they were indeed “applicants” under the
ECOA citingto multiple dictionaires defining the verb “applyto mean‘to make a formal
request and Estate of Davis v. Wells Fargo Baimksupport. DE 102 at 1617]. InEstate
of Davis the courheldthat the plaintiff qualified as an “applicant” under the EClaa&ed
on the fact that the defendant lender had offered the plaintiff a loan modificatiovotiid
have extended her credit beyond the scope of her existing mortgage loan i thfe fac
potential foreclosure633 F.3d at 538In other words, the terms of the plaintiff's original
loan would have been changed by the modification she sought. As such, the court found
the plaintiff's situation consistent with the definition of an ECOA “applican’arC.F.R.

§ 202.2(e)which states that an applicant is “any persrho requests or who has received
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an extension of credit from a creditor, and includes any person who is or may become
contractually liable regarding an extension of crédit.

Despite the Simses’ hopdsstate of Davisloes not confirm their status as
“applicants” in this caseUnlike the SimsegheEstate of Daviplaintiff already held a
mortgage loan and was seeking a modification of the termeraiwnmortgage. The
Simses were simply seeking to assume Tiffany’s loan under the saménécameedo
when the loan was originated. As such, the Simses have not shown haedghested
assumption would have extended credit beyond the terms of Tiffany’s loan.

From the other side, Shellpoint relies upon this Court’s decisi@nawford v.
Countrywide Home Loan, Int support its argument that the Simses were not
“applicants.” No. 3:09CV247PPSCAN, 2010 WL 3273715 (N.D. Ind. Aug. 16, 2010)
vacatedon other grounds347 F.3d 642 (7th Cir. 2011)n Crawford, the plaintiffs raised
many claims, including an ECOA claim, against their lender after facingeldsure
judgment related to their mortgatpan. Id. at *2—*3. In addressing th€rawford
plaintiffs’ claim, the Court stated that thECOA applies to the early stages of loan
origination, prohibiting lenders from discriminating agaisgiecific categories qieoplé
when considering the creditworthiness of loan applicants.at *7. InCrawford,
however, the facts had nothing to do with loan origination or the original closing of the
mortgage loanld. Therefore, the Court held that there was no viable ECOA claim.

Crawfordis no more helpful theEstate of Davign determining whether the Simses
qualified as “applicants” under the ECOA. Like the plaintifEstate of Davisthe
Crawfordplaintiffs already held a mortgage loan with the ddént lender. Additionally,

this Court inCrawford plaintiffs was forcedo decide the plaintiffs’ ECOA claim without
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any allegations atheory applying law tohe facts Id. at *6. As such, the CourtECOA
analysisin Crawfordwas necessarily limited anmtovides very little from whiclthe Court
can nowanalogizeto the Sinses’ assumption application.

Looking beyondCrawford andEstate of Davisthis Court’s own research has
revealed no authority discussing the applicability of the ECOA to assumptionaaioplsc
Even withoutsuchauthority, this much is clearThe Simgs were not seeking additional
credit from Shellpoint as the plaintiff iBstate of Davisvas. And like the plaintiffs in
Crawford the Simses’ assumption application had nothing to do with the origination or
original closing of the Tiffany loanAs a result, it appears that the Simses probably were
not “applicants” under the ECOA.

b. The Simses’ Incomplete Assumption Application

Shellpoint also argues that it could not have violated the ECOA'’s notice and
statemenbf-reasons requirements foundlis U.S.C. § 1691(d)Specifically, Shellpoint
contends that it would have only been subject to the requirements if the Simses had
completed their assumption application. An application under the ECOA is “an oral or
written request for an extension of credit that is made in accordance with pexcaded
by a creditor for the type of credit requested? C.F.R § 202.2(f) And anapplicationfor
an extension of credi$¢ not “complete” until the “creditor has received all the information
it regularly obtains and considers in evaluating applicatioRsghs Nat'| Bank of
Washington, D.C. v. Webst&32 F. Supp. 147, 150 (D. Md. 194@iting 12 C.F.R. 8
202.2(f);High v. McLean Fin. Corp659 F. Supp. 1561, 1564 (D.D.C. 1987)

To show that the Sims did not timely complete their application, Shellpoint cites to

the affidavit of Caroline Trinkley, an authorized representative of Shellpa@intifiar with
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the manner in which the business records, maintained by Shellpoint for the purpose of
servicing consumer mortgage loans, are compiled, maintained, and retriewed/3 [L at

2]. Ms. Trinkley submitted some of Shellpoint’s business recaidsed to the Simses’
assumption application, including the December 2014, January 2015, March 2015, and
June 2015 Lettersyith her affidavitand concluded that “[b]ased on [her] review of [all of]

the business records held by Shellpoint, the Simses never provided to Shellpoint aecomple
package of documents that Shellpoint requested and that was necessary to be coosidered f
aloan assumption.” I{l. at 4.

To rebut Ms. Trinkley’s affidavit and the accompanying business records, the
Simses’ have merely repeated multiple times that they did submit all the necessary
paperwork on multiple occasions. They present no evidence of exactly what they
submitted, howesr. With no such evidence in the record, the Court cannot discern
whether the Simses provided Shellpoint with the documents requested in both the
December 2014 and March 2015 Letters. Without specific dates of when the Simses
submitted the documents they did submit, the Court similarly cannot discern whether the
Simses met the 3@ay deadline established Byellpointin the March 2015 Letter.
Nevertheless, Shellpoint still indicated its willingness to consider a compkstenhption
application, including all the outstanding documentation and reinstatement of theloan, i
its June 2015 Letter after the 30-day deadline had passed.

Indeed, Shellpoint as the creditor in this case was entitled to determine the
procedures for securing approval for an assumption—as long as those procedures did not
discriminate on the basis of prohibited factors, including race, of coBesRiggs Nat'l

Bank of Washington, D.C832 F. Supp. at 150Shellpoint informed the Simses of what
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was required and what was missmgltiple times As Ms. Trinkley statedhe Simses

failed to submikeverything needed to complete the applicatibhe Simses haveot

produced any evidence to support their conclusion that the 75 documents they provided
multiple times included all the required documentation.

Moreover, the Simses admit they never reinstated the loatead, the Simses rely
upon their oft repeated conclusion that reinstatement of Tiffany’s loan was noedefgquir
assumption under the terms of Tiffany’s Note. In support, the Simses quote the mssumpt
provision of Tiffany’s Note, which states: “Lender also may require the &naesto sign
an assumption agreement that is acceptable to Lender and that obligates theé&amsf
keep all the promises and agreements made in the Note and in this Securityeimistrum
[DE 102 at YquotingDE 731 at 9]. While it is true the Note does not explicitly require
reinstatement of the loan before an assumption, the Note does in fact leave open the
possilility of a reinstatement requirement by giving the Lender discretion tbatra
assumption agreement it finds acceptable. As a result, the Simses hasdealgo f
produce evidence that could support a finding that their application was comppleig wi
reinstatement.

Accordingly, the Simses unsubstantiated conclusion that their application was
complete does not establish a genuine dispute of material fact about the completenes
their assumption. As such, thetice and statemewff-reasons requirements of tR€OA
werelikely not triggered byhe Simses’ incomplete assumption application

And to the extent that the ECOA might be triggered, the real questiamether the
Simses have submitted sufficient evidence of discriminatidne assumption process to

survive summary judgmenteeMoran Foods, Inc. v. Midktl. Mkt. Dev.Co.LLC, 476
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F.3d 436, 441 (7th Cir. 200 75ee alsd-state of Davis633 F.3d at 53@efusing to
remand for a faulty finding that an ECOA plaintiff did not qualify as an “applicant”
because the plaintiff had not met her burden to bring forth evidence of discrimindtion).
the Simses have failed to present a factual recorathéd not lead aeasonable juryo
find in their favor, no gnuine dispute of material fact exists to overcome summary
judgment. SeeMatsushita Elec. Indus. Cat75 U.Sat587. In other words, the Simses
status as “applicants” or the completed status of their assumption applicatafima
consequence without evidence of discriminatory intent in violation of the EC@#more
v. Citibank Fed. Sav. Bank51 F.3d 712 (7th Cir. 1998Therefore, the Court now turns
its attention to the issue of discriminatory intent.
2. Discriminatory Intent

Courts have applied the standards of employment discrimination vetemnihing
whether a credit applicant has proven discrimination under the EGeA,. e.gA.B. & S.
Auto Serv., Inc. v. S. Shore Bank of Chic&fi2 F. Supp. 1056, 1060 (N.D. Ill. 1993¢e
alsoSaldana v. Citibank, Fed. Sav. Bahlq. 93 C 4164, 1996 WL 332454t*2 (N.D. Ill.
June 13, 1996 Charlotte E. Thomag)efending a Free Standing Equal Credit Opportunity
Act Claim,114 Banking Law Journal 108, 109 (1997). For instance, plaintiffs have been
expected to prove discrimination with direct evidence of discrimination, dispanpéet
analysis, or disparate treag¢nt analysis embodied in a modification of the burden shifting
frameworkin McDonnell Douglas Corp. v. Gregdll U.S. 792 (1973)SeeA.B. & S.

Auto Serv., In¢.962 F. Supp. at 1060
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Based on these standards, the Simses have argued that Shellpoint violated the
ECOA under both the disparate impact digparate treatment analyses. The Simses
attempt to support the discrimination claim based upon the facts that

(1) they did not receive the assumption paperwork they requested in 2010
until Shellpoint’s December 2014 Letter;

(2) they did not know abouth®llpoint’s reinstatement requirement until,
presumably, the March 2015 Letter;

(3) they interpreted Tiffany’s Note not to require reinstatement of the loan;
(4) they had to submit Tiffany’s authorization to initiate the assumption
process multiple tirms despite Mr. Agostino’s March 2010 Letter to

Attorney Bengs;

(5) they submitted 75 documents responsive to Shellpoint's documentation
requests multiple times from approximately December 2014 until June
2015;

(6) their phone calls to Shellpoint’s in the first half of 2015 were not
returned or were met with refusal to discuss the assumption; and

(7) in a phone conversation in June 2015, Ms. Cox made the following brief
statement to Mr. Sims: “These people, you know how they treat us.”

a. Disparatelmpact
Under the disparate impact theory, a plaintiff must demonstrate that a defendant

raceneutral policy, procedure, or practice disproportionately impacts a prbtdass. See
e.g, id. at 1060-61 (citingpaldana 1996 WL 33245,lat *2);accordSimms v. First
Gibraltar Bank, et al.83 F.3d 1546, 1555 (5th Cir. 1996krt. denied sub nor§jmms v.
First Madison Bank, FSB19 U.S. 1041 (1996)Plain and simple, the Simses have not
identified a raceneutral Shellpoint policy that has a greater impact on members of a
protected class. The Simses ask the Court to interpret Shellpoint’'s assumptipimpolic

this way. However, both Tiffany’s Note and the Subservicing Agreement governing
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Shellpoint’s assumption practicési 731 at 58-59] give Shellpoint consideration

discretion in establishing parameters for assumptions. With such discretion, it is
reasonable for Shellpoint to include a reinstatement requirement into theipéassum

process. In fact, such a reinstatement requirement would protect assumpticarisgjke

the Simses from being expected to pay the loan in full immediately upon assumption.
After all, by assuming a mortgage loan, assumption borrowers would be agoeaihié
original terms of the loan, whiagleasonably allows a demand feayment in full upon

default. If the delinquent loan were not cured before the assumption, they would face such
a demand and would not get the benefit of paying the loan over time.

Additionally, the Simses have presented no evidence comparing Shellpoint’s
treatmat of members of protected classes in the assumption process to its treatment of
non-minority applicants. Had they presented a statistical comparison of assumption
applicants showinggsignificantly different” treatment of protected assumption applicants
as compared to the general pool of applicants, the Simses probably would havenedtablis
aprima faciecase of disparate impact that could overcome summary judgment. However,
the Simses merely reported how they were treaiée. Court assumes that theeference
to a California state court case is an attempt to show that one other persqaractis
allegedly endured the same delays from Shellpoint as theydi€l. 102 at 1§ However,
the Simses do not develop the case or even report its outcome leaving the Court unable to
discern if the case is in any way worthy of consideration here. Otheththiatihe Simses
did not present evidence of howyasther applicant of any class wiaeated by Shellpoint
in the assumption process. Without such evidence, no reasonably jury could find in favor

of the Simses on a disparate impact theory.
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b. Disparate Treatment

The Simses arguments under a disparate treatment theory also félintkdr the
disparate treatment theory, plaintiffs must establish discriminatory intent thragh th
conventional methods of direct or circumstantial evider8geHughes v. Inland Bank &
Trust Case No. 15 C 5006, 2017 WL 3263475, at * 2 (N.D. Ill. Aug. 1, 20Digparate
treatment ases of many types have often been decided using the ksimdiémg
framework established in the employment discrimination cab&Bonnell Douglas
Corp. v. Greertited above. Howevethe Seventh Circuffereddirection regarding the
application of he McDonnellDouglasburdenshifting framework to claims afisparate
treatment in credit discrimination casesatimore 151 F.3d at 714

In Latimore the court heldhat blindly applying thécDonnell Douglasurden
shifting frameworkin credit discrimination cases “would display insensitivity to the
thinking behind the standard.he courtexplainedthat“the burden of producing evidence
of each element of the plaintiff's claim is on the plaintiffd. Therefore, the burden of
production cannot shift to the defendant without reasdn Similarly, the Seventh Circuit
subsequentlglarified that inanydiscrimination caseall evidence—direct or
circumstantiamust be evaluated as a wholertiz v. Werner Enters., In834 F.3d 760,
766 (7th Cir. 2016)

Thus,theMcDonnell Douglaurdenshifting frameworkonly applieso disparate
treatment claims under the ECQvkien the plaintiffs suppt their claim of discriminatory
intent with “some ground for suspecting that the defendant has indeed v|tiaidd
rights.” Latimore 151 F.3d at 714Reasonable grounds for such suspicion ohelu

competitive situationg;omparable to those typically faced by plaintiffs in employment
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discrimination casesuch as situationshere theminority borrower receives less favorable
treatment than nominority borrowers in a similar situatiorseed. Persuasive
circumstantial evidence such as “suspicious timing, ambiguous statementst suspe
behavior toward those in the protected group, or reasons for acting that are not worthy of
belief,” can also establish sufficient suspicion of discrimination to wartadehn shifting.
Hughes 2017 WL 3263475at *2.

Here, theevidence presented by tBemsesdoes not establish any ground for
suspecting their rights have been violated. First, the Simses have produced no efidence
a competitive situation where minoribprrowers were treated differentty Shellpoint
Second, the circumstantial evidence the Simses rely upon does breed suspicion of
discrimination.

What the Simses call aykear déay in delivery of the assumption paperwork cannot
be attributed to Shellpoint. Shellpoint was not servicing Tiffany’s loan beforen\2&x14.

In addition, the Simses have not produced persuasive evidence to show that Attorney
Bengs’s knowledge of theiequest for assumption paperwork in early 2010, when he
represented Resurgent and before he came to represent Shetgoine, imputed to
Shellpoint. Moreover, evidence of imputation is not likely to exist given the constraints of
attorneyelient privilege and rules of professional conduct requiring lawyers to keep all
aspects of their relationships with clients confidentfe. a side note, the record before the
Court is blank as to the Simses’ actions related to the assumption from March 2010 until
December 2014 leaving a gaping hole suggesting the possibility that the 'Siabes

indeed abandoned their interest in the assumption.
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The Simses’ allegation that Shellpoint added the reinstatement requirement after
they started the assumption process is also unsupported. As already discussed, the
reinstatemet requirement was reasonable even if it was not explicitly included in the terms
of Tiffany’s Note of the Subservicing Agreement. Admittedly, the Simsésfpretation
of the Note as prohibiting a reinstatement requirement arguably divergesHediposht's
interpretation. However, the Simses are not a party to the Note or the Agteeme
Therefore, the Simses’ ability to interpret the intent of the parties to thosaatens
limited at best andsiquite unpersuasive especially because Shellpoint is a party to both
contracts and therefore has better insight into the intent of the parties.

As to the multiple submissions of Tiffany’s authorization, the Simses once again
erroneously ascribe knowledge held by Resurgent in 2010 through Mr. Bengs to Shellpoint
despite its lack of involvement with Tiffany’s loan until March 2014. Nevertheless, t
Simses may have a case for poor customer service by Shellpoint as it agteties t
Simses may have beergrgred to submit the same information, including Tiffany’s
authorization, to it multiple times. Poor customer service alone does not suppo®an EC
discrimination claim especially when the Simses have not incorporated the 75 deacument
they submitted mulble times. Without the documents or some other written presentation
matching the documents submitted to the Shellpoint’s list of required documents, no court
or jury can determine if the apparently poor customer service could be a cover for
discriminatoy behavior.

Similarly, the Simses’ challenges in trying to discuss the assumption with
Shellpoint by phone alone might reveal poor customer service but not suspicion of

discrimination. Even Ms. Cox’s brief statement of “These people, you know how they
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treat us” is not enough evidence to show discriminatory conduct by Shellpoint. The
Court assumes that Ms. Cox would appear at trial tdytestd that any hearsay concerns
arising from Mr. Sims’s use of her out of court statement to prove the mattdedsse

would be overcome. However, there is no evidence before the Court now as to the basis
for her statement. As a result, at this “put-up or siitmoment in this litigation, the

Court cannot discern from the statement alone what conduct by her employedshe fi
questionable or if the statement merely reflects her own personal biases.

In the end, all the Simses have presented to support their claims of disparate
treatment arensubstantiatedllegations of race discrimination. They attempt to outline
suspicious timing by reporting that Attorney Bengs learned that they wereaAdric
Americanafter their exchange of communications about the assumption in 2010. Again,
events in 2010 are immaterial to the outcome of any claims against Shellpoint. X¥s. Co
statement is ambiguous, but could have been clarified had the Simses’ chosen to depose her
or if they had attempted to discuss it with Shellpoint through written or oral discovery
Shellpoint’s conduct, as reported in the record, does not demonstrate suspect behavior
toward those in any protected group. Shellpoint gave the Simses multiple opportunities to
complete their assumption application. They delayed the foreclosure sale tdgiven t
time to do so. When the application deadline they reported in the March 2015 letter passed
without the Simses having completed their application, Shellpoint’s obligation to taem w
over. Nevertheless, in June 2015, they still expressed willingness to consider etedmpl
application. As a result, Shellpoint’s explanation of their conduct is completetigynof
belief given the dearth of evidence from the Simses. Accordingly, the Sim&efahed

to establish any genuine disputes of material fact.
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[1l.  CONCLUSION

In summary, the Coufirst declines Shellpoint’s request to ignore or strike the
Simses’ exhibits 1, 2, 3, 6, 7, 8, and 9 in light of the Simses’ Declaration and Verified
Third Amended Complaint as well as their ability to authenticate the evidence in the
exhibits at trial. As to the merits of the Ses5claim, the Court finds that the ECOA
likely was not triggered because the Simses likely do not qualify as “apfgicunder the
Act and they did not complete their assumption application such that Shellpoint had no
notice or statemestf-reasons obligations under the Act.

Regardless, the Simses have failed to produce evidence of discriminatoryantent
necessary element in any ECOA discrimination claim under either a disparatg onp
disparate treatment analysigstead, lhe Simse$ave reliedupon unsubstantiated
allegations do not establish any genuine dispute of material fact. Therefofpoihed
entitled to judgment as a matter of law. Accordingly, the CBRANTS Shellpoint’s
motion for summary judgmentDE 73 andDIRECTS the Clerk to enter judgment in
favor of Shellpoint orthe Simses’ remaining claim under the ECOA

SO ORDERED.

Datedthis 28th chy of March, 2018.

s/Michael G. Gotsch, Sr.

Michael G. Gotsch, Sr.
United States Magistrate Judge
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