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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

UNITED STATES OF AMERICA )
)
V. ) Case Nos. 3:10-CR-132
) 3:15-CVv-389
FRANK E. STORK ) 3:15-CVv-435

OPINION AND ORDER

Now before the Court is a motion by the defarig&rank E. Stork, to vacate his sentence
pursuant to 28 U.S.C. § 2255. Mr. Stork was acted of possessing a firearm and ammunition
as a felon, in violation of 18 U.S.C. § 922(g)(A).sentencing, Mr. Storkeceived an increased
base offense level under the Guidelines bechead®ad two prior convictions for crimes of
violence. One of those two prior convictionssaar resisting law enforcement in a vehicle,
which, consistent with the Supreme Court’s holdin@ykesinvolves conduct that presents a
serious potential risk of physical injury to anet, and thus satisfies the Guidelines’ residual
clause of the definition of crienof violence. Subsequently,dohnson v. United Statek35 S.

Ct. 2551 (2015), the Supreme Court held thastme residual clause in the Armed Career
Criminal Act’s definition of “violent felony’'was void for vagueness. Now, in his second motion
under § 2255, Mr. Stork claims thaghnsorapplies equally to the @lelines and that, because
his advisory Guidelines range was increaseddasen provision that is void for vagueness, he
was sentenced in violation of the Constitutiod anentitled to collateral relief. For the

following reasons, the Court finds that Mr. $toloes not meet the stébry requirements for

filing a second or successive motion ung&255, and thus dismisses his motion.

|. FACTUAL BACKGROUND

Mr. Stork was indicted by a federal gdhjury on October 14, 2010. The indictment

charged Mr. Stork with knowingly possessingradrm and ammunition, having previously been
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convicted of a felony. [DE 1]. The charges aroseabat traffic stop of a car in which Mr. Stork
was a passenger. As an officer was standintpéyriver’'s side window, Mr. Stork reached
outside his own window and dropgpa firearm magazine. Officetisen removed Mr. Stork from
the vehicle, at which time two rounds of anmmtion fell off of Mr. Sbrk’s lap. It was also
apparent that Mr. Stork had histried to hide something ithe center console as the officer

was approaching the car, and upon a search of the car, officers found a firearm hidden in that
area that matched the magazine and amnamiBecause Mr. Stork had multiple prior felony
convictions, he was arrested and charged pasessing a firearm and ammunition as a felon.
The case proceeded to a jury trial, at which Mr. Stork was convicted.

At sentencing, Mr. Stork received a bastense level of 24 under the Sentencing
Guidelines, pursuant to U.S.S.G. § 2K2.1(a)@@)ich applies where “the defendant committed
any part of the instant offense subsequent t@susy at least two felongonvictions of either a
crime of violence or a controlled substanéfemmse.” Mr. Stork had por federal convictions
from 1998 for committing a violent crime in aid @icketeering activity and for using or carrying
a firearm during and in relation tocrime of violence. Thos@uvictions constituted one crime
of violence for purposes of § 2K2.1(a)(2). .Mtork also had aoaviction from 2007 for
resisting law enforcement in a vehialdhich is a felony under Indiana law. 8ykes v. United
States 131 S. Ct. 2267, 2277 (2011), the Supreme Courtthaetdhat precise offense constituted
a violent felony under the residugdhuse of the Armed Care€riminal Act, which defines
violent felony, in part, as arffense that “involves conduct thatgsents a serioymtential risk
of physical injury to another.” 18 U.S.C. 8 984R)(B)(ii). Because th&uidelines contain an
identical residual clause in itefinition of crime of violencdJ.S.S.G. § 4B1.2(a)(2), the Court

overruled an objection by Mr. Stork and fouhdt his 2007 conviction constituted a second



prior conviction for a crime of violence, so lnase offense level became 24. Mr. Stork received
no other adjustments to his offense level, sadiial offense level was 24. With his criminal
history score of 9, Mr. Stork fell in crimindistory category IV, producing an advisory
sentencing range of 77 to 96 months of imprisenmif Mr. Stork only had one prior conviction
for a crime of violence, his base offense laveuld have been 20, U.S.S.G. § 2K2.1(a)(4)(A),
which would have produced an advisory seaitegnrange of 51 to 63 months of imprisonment.

After considering the factors under 18 U.S8@553(a), the Court senced Mr. Stork to
82 months of imprisonment. Mr. Stork agped, but the Seventh Circuit affirméthited States
v. Stork 487 F. App’x 295 (7th Cir. 2012). Mr. Stofiked a petition for a wit of certiorari, but
the Supreme Court dismissed that pertitat Mr. Stork’s rquest on January 2, 2013tork v.
United States133 S. Ct. 831 (20133t which point the judgmentbame final. In the meantime,
Mr. Stork had also filed a motion under 28 WCS§ 2255 to vacate his conviction, which this
Court stayed pending conclusiohMr. Stork’s diret appeal. Once Mtork’s conviction
became final, the Court addressed Mr. Stonkétion under § 2255 on its merits, and denied the
motion. [DE 137]. Mr. Stork appealed from that judgment and sought a certificate of
appealability from the Seventh Circuit, but the Seventh Circuit denied that reSfoekty.
United StatesNo. 14-2530, doc. 9 (7th Cir. Nov. 18, 201Klr. Stork then sought permission
from the Seventh Circuit to file a secondsaccessive motion under § 22t raise one of the
same issues raised in his first motion, #re Seventh Circuit demil that request, to&tork v.
United StatesNo. 14-3648, doc. 4 (7th Cir. Dec. 11, 2014).

On June 26, 2015, the Supreme Court issued its decisimtinson v. United States35
S. Ct. 2551 (2015). ldohnsonthe Supreme Court overedl its prior decision iykesand held

that the residual clause of thefinition of violent felony in te Armed Career Criminal Act was



unconstitutionally vaguelohnson 135 S. Ct. at 2563. Mr. Storkdteafter filed an application
pursuant to 28 U.S.C. § 2244(b)(8&eking authorization frométSeventh Circuit to file a
second or successive motion to vacate his sentence under § 2255, contending that the increase in
his base offense level under Baidelines based on language thathtnsorheld was void for
vagueness meant that his sentence was imposealation of the Constitution. Citing its

decision inPrice v. United State§95 F.3d 731 (7th Cir. 2015 which it held thafohnson
applies retroactively to cases on collateralew, the Seventh Circugranted Mr. Stork’s
application and authorized thixourt to consider Mr. Stork’claim. The Seventh Circuit
concluded its order as follows: “We caution thstict court that oureview is necessarily
preliminary and limited to the conclusion that &bas made a prima facie showing of a tenable
claim underdohnson The district court must decide first whetdehnsorapplies to U.S.S.G.

8§ 4B1.2(a)(2) (the residualause of the care@ffender guideline) and, o, whether Stork is
subject to the adjustment under the new rule.” [DE 15ijrk v. United Statedlo. 15-2687,

2015 WL 5915990, at *1 (7th Cir. Aug. 13, 2015)..dtork accordingly filed his second motion
under 8§ 2255 before this Court, and also souglease pending resdilon of his motion. [DE

159]. Those requests have been fbllefed, and are ripe for ruling.

I[I. PRELIMINARY MATTERS

Before turning to the merits of Mr. Storkpetition, there are several preliminary matters
to address relative to Mr. Stork’s represénta Mr. Stork filed his § 2255 motion on August 24,
2015 on his own behalf. [DE 159]. Two days laMatthew Soliday of the Federal Community
Defenders entered an appearance on behdif.oftork pursuant to General Order 2015-15,
which appointed the Federal Community Defend&ffce to representry indigent defendant
in this district to determine whether that defant may qualify for habeas relief in light of

JohnsonThe Court therefore ordered Mr. Stork to stahether he wished to proceed pro se or
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to be represented by Mr. Soliday in this matfBE 160]. Mr. Stork reponded by requesting to
proceed pro se, so the Court granted Mhdag’s motion to withdraw. [161, 163]. Shortly
thereafter, however, Jennifer Soble, deon the Federal Community Defender’s Office,

entered an appearance on Mr. Stork’s behalfirgf that she spoke Mr. Stork and that he

asked her to represent him. Ms. Soble alsd fildat she titled as an amended petition, though
that filing states that it does n@tise any new claims not presehte Mr. Stork’sinitial petition.
Based on that filing, the clerk’office opened a new civil case number for the amended petition,
case number 3:15-cv-435.

Given Mr. Stork’s conflicting requests, tlmurt again ordered Mr. Stork to confirm
whether he wished to proceed pro se or to peesented in this matter. In response, Mr. Stork
filed a Motion for Clarification [DE 173], in whiche stated that he wished to proceed pro se,
but that he would like Ms. Sobte present her filings as supplenal briefs in support of his
petition. He also filed his own pé& brief in support of his pdton. Ms. Soble then filed a motion
for leave to file a brief inugoport of Mr. Stork’s petition asmicus curiadDE 175], along with a
motion for leave to file that brief after the déad previously set for hhaeply brief [DE 174]. In
the interests of justice and in order to allowidseies raised in Mr. Stds petition to be fully
presented and argued, the Court grants thosiemspand has consideredth Mr. Stork’s and
Ms. Soble’s filings. In addition,ansistent with Mr. Stork’s request, the Court will construe Ms.
Soble’s amended petition [DE 168] as a suppldaidmief in support of Mr. Stork’s petition,
rather than as an amended petition, so the @atkected to close sa number 3:15-cv-435 as

improvidently opened.

1n fact, since the filing was only an amenghedition, not a new one, a new case need not have
been opened at all.



[11. STANDARD OF REVIEW

Section 2255(a) of Title 28 pvides that a federal prisont&laiming the right to be
released upon the ground that the sentence was imposed in violation of the Constitution or laws
of the United States, or that the court was withorsdiction to impose s sentence, or that
the sentence was in excess of the maximummasized by law, or imtherwise subject to
collateral attack, may move the court which impo$edsentence to vacate, set aside or correct
the sentence.” 28 U.S.C. § 2255(a). The Seventh Circuit has recognized that § 2255 relief is
appropriate only for “an error of law thatjigisdictional, constitutional, or constitutes a
fundamental defect which inherently resut a complete miscarriage of justicelarris v.
United States366 F.3d 593, 594 (7th Cir. 2004). FurthefSection 2255 motion is neither a
recapitulation of nor a substitute for a direct appdalthstead v. United Statesb F.3d 316,
319 (7th Cir. 1995)Bousley v. United States23 U.S. 614, 621 (1998) (stating that habeas
review “will not be allowed to do service fan appeal”). Relief under § 2255 is extraordinary
because it seeks to reopen thenaral process to a person who has already had an opportunity of
full processAlmonacid v. United State476 F.3d 518, 521 (7th Cir. 2007) (citikgfo v.
United States467 F.3d 1063, 1068 (7th Cir. 2006)).

V. DISCUSSION

Mr. Stork’s sole claim in Isisecond motion under § 2255 is that his sentence is unlawful
because his advisory Guidelines sentencingeavas increased based on language that the
Supreme Court held ilohnsonis unconstitutionallyague. Specifically, Mr. Stork claims that
his prior conviction for resisting law enforcemaémnta vehicle was improplrused to increase
his base offense level under U.S.S.G. § 2K2 i¢gpuse that convictiaronstituted a crime of
violence only under the residual clause of teai’s definition. There is no question that the

prior conviction qualifiedas a crime of violence only under ttesidual clause. Therefore, the
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two questions at issue in this matter, ansarized by the Seventh Circuit, are wheth@inson
also applies to the Guidelines, and if sogtiter Mr. Stork’s sentee is subject to the
adjustment under the new rule.

As to the first question, bletparties here agree thithnsornshould apply to the
Guidelines, though it is not clear that the Court @ashould hold that it does. The specific issue
under consideration ilohnsorwas whether the residual clausehe definition of “violent
felony” under the Armed Career Criminal Act, 18 U.S.C. § 924(e)(2)¢BInconstitutionally
vague. 135 S. Ct. at 2550hnsontself did not speak to wheer the same clause in the
definition of “crime of violence” undethe Guidelines is also unlawftisee id.at 2557, 2563
(holding that “imposing an increasedntence under the residual claokthe Armed Career
Criminal Actviolates the Constitution’s guarantee of due process” (emphasis added)), nor has
the Supreme Court ever addressed whether tide®es must comply with the Constitution’s
prohibition of vague criminal laws. Amicus,galing on behalf of Mr. Stork, acknowledges that
the Seventh Circuit has previously held that the Guidelines are not subject to attack under the
vagueness doctrine,g, United States v. Tichend883 F.3d 358, 364 (7th Cir. 2012) (“[W]e
have categorically held that ‘the Guidelines aot susceptible to attack under the vagueness
doctrine.” (quotingUnited States v. Briertori65, F.3d 1133, 1139 (7th Cir. 1999))), but argues,
with agreement from the government, thathenorshould be overruled.

However, while both parties are content to h@iahenoroverruled, neither party has
offered any adequate explanation for whig tBourt does not remain bound to follow it until

such time as that happeReiser v. Residential Funding Cor880 F.3d 1027, 1029 (7th Cir.

2 Contrary to amicus’ suggestiolghnson’sitation to Guidelines cases part of its discussion
of the difficulty in applying the residual clause does mean that its holdg also applies to that
distinct context.



2004) (“Just as the court of appeals must folitegisions of the Supreme Court whether or not
we agree with them, so district judges must foltber decisions of this court whether or not they
agree.” (internal citations omitted)ees Saban v. U.S. Dep't of Lah&09 F.3d 376, 378 (7th
Cir. 2007) (noting that, as betwettte Supreme Court and loweruets, lower courts “are not to
anticipate the overting of a Supreme Court decision, lawe to consider themselves bound by it
until and unlesshe Courtoverrules it, however out of steptvicurrent trends in the relevant
case law the case may be”). Sidodinsonthe Seventh Circuit has nleéen squarely presented
with the question of whethdohnsorapplies to the Guidelinespa thus has not yet taken the
parties up on their invitation to overrulé&chenot

Amicus notes that, followingohnsonthe Supreme Court vacated and remanded
decisions in cases involving vaguess challenges to the Guidelisesthat those cases could be
reconsidered by the lower courts, which amiiciisrprets as signaling the Supreme Court’s
views on this issue. However, those “GVRders have no precedential effect and do not
constitute decisions on the merityler v. Cain 533 U.S. 656, 666 n.6 (2001) (stating that a
GVR order “was not a ‘final dermination on the merits””)Texas v. United Stateg98 F.3d
1108, 1116 (D.C. Cir. 2015) (“[1]t isvell-settled that a GVR ham precedential weight and does
not dictate how the lower court should rule omaad.”). Nor does the Supreme Court’s decision
in Peugh which held that the Guidelines are ®dbjto the Ex Post Facto Clause, overrule
Tichenor The principles underlying the Ex Post Fa€lause are distinct from those underlying
the vagueness doctrine, so the conclusion tlea@Giidelines are subject to one does not mean
they are subject to the othémited States v. Matchettlo. 14-10396, 2015 WL 5515439, at *8
(11th Cir. Sept. 21, 2015) (“We also reject Mudtt’'s argument that because the Ex Post Facto

Clause applies to the advisory guidelines, thgueaess doctrine of the Due Process Clause must



also apply to them. The Supreme Court has articulated different tests to determine when these
doctrines apply.”). Perhapzeugh’sreasoning will persuade tls=venth Circuit to change

course, but it cannot be said tiR&ughoverrulesTichenor Amicus also notes that other circuits
have held thalohnsonapplies to the Guidelinek.g, United States v. GoodwiiNo. 13-1466,

2015 WL 5167789 (10th Cir. Sept. 2015). But the Seventh Cirthias not done so, and those
other circuits cannot overturn the law of this gitcFinally, the fact tht the Seventh Circuit
interprets the Guidelines’ residual clause cstest with the Armeareer Criminal Act’s

residual clause is of no moment, eitherJalsnson’sholding did not rest oan interpretation of

the residual clause, but on thgpécation of a doctrine that éhSeventh Circuit has expressly

held does not apply the Guidelines.

The Court need not, and does not, resolvefitstquestion, though, because Mr. Stork is
not subject to adjustment under any new rulebd@gin with the obvious, MiStork is not subject
to adjustment undelohnsontself. The holding irflohnsorwas that “imposing an increased
sentence under the residual claokthe Armed Career Criminal Aetolates the Constitution’s
guarantee of due process.” 135 S. Ct. at 256® asis added). Mr. Stork was not sentenced
under the Armed Career Criminal Act, which eldied at 18 U.S.C. § 924(e) and mandates a
minimum term of imprisonment of 15 yeal® was sentenced undeéd U.S.C. § 924(a)(2)
(specifying the penalties for vitions of 18 U.S.C. § 922(g)), weh contains no residual clause,

and which permits a term of imprisonment of up to 10 years, both before antbhfison

3 As noted by amicus, several cases are currpetigling before the Seventh Circuit in which the
parties are asking tleourt to overrulélichenor However, because that question is not
dispositive here, and in light of the limitdche remaining on Mr. Stork’s sentence, the Court
does not believe that it is appra@ie to stay its consideratiaf this matter pending the Seventh
Circuit’'s eventual decisions in those cases.



In addition, to the extent thdbhnson’sule can be extended to hold that increasing a
defendant’s advisory sentencirange under the residual clauddhe Guidelinesiolates the
Constitution’s guarantee of due process, suclteawauld not be retroactively applicable to
cases on collateral review. Thus, Mr. Stork is not subject to adjustment under that rule, either.
When the Supreme Court announces a new ruteradtitutional law, “that rule applies to all
criminal cases still pending on direct reviewc¢hriro v. Summerlirb42 U.S. 348, 351 (2004)
(citing Griffith v. Kentucky479 U.S. 314, 328 (1987)). However, under the framework initially
set forth inTeague v. Lanet89 U.S. 288 (1989), the new rule applies to cases on collateral
review “only in limited circumstanced.Schrirg 542 U.S. at 351. If the new rule is
“substantive,” then it generally applies retroactivédly, Whorton v. Bocktings49 U.S. 406, 416
(2007). Substantive rules inclutidecisions that narrow the gge of a criminal statute by
interpreting its terms” and “congitional determinations that plaparticular conduct or persons
covered by the statute beyone tBtate’s power to punishSchrirg 542 U.S. at 351-52. Rules
that are “procedural,” though, gerally do not apply retroactly, with the exception of
“watershed rules of criminal pcedure’ implicating the fundamental fairness and accuracy of
the criminal proceedingjd. at 352 (quotingaffle v. Parks494 U.S. 484, 494 (1990)), “without
which the likelihood of an accuraterviction is seriously diminishedid. (quotingTeague 489
U.S. at 313)see alsdNVhorton 549 U.S. at 417. This latter exception is “extremely narrow,” and

the Supreme Court has observed that it is “@hjikhat any such rules have yet to emerge.”

Whorton 549 U.S. at 417 (internal quotations and alterations omitted).

41f a rule is not new, meaning it was in efféetfore the defendantjgdgment became final,

then it need not be retroactiweorder to apply on collateregview, though in that event, a
defendant may also have hurdles such as procedural default to contend with. And because Mr.
Stork has already filed an unsuccessful motinder § 2255, he would be barred from raising a
claim based on an old rule in a second or successive motion. 28 U.S.C. § 2255(h)(2).
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Here, the parties agree that tpplicable rule is new, so order for Mr. Stork to benefit
from it, it would have to be retroactively appliéalon collateral review. The first step in that
analysis is to determine whether the new ruklsstantive or procedurdA rule is substantive
rather than procedural if ittars the range of conduct or tblass of persons that the law
punishes.’Schrirg, 542 U.S. at 353. “A decision that mod#dithe elements of an offense is
normally substantive rather than procedural. Néements alter the range of conduct the statute
punishes, rendering some formerly waflal conduct lawful or vice versaltl. at 354. “In
contrast, rules that regulate only thanner of determininthe defendant’s culpability are
procedural.ld. at 353.

The new rule here, adapted frdmhnson’sholding such that it wodlbe relevant to Mr.
Stork, would be that the residual clause of thasaity Guidelines is void for vagueness. Under
that new rule, Mr. Stork would no¢ceive the 4-level increasehis base offense level due to
his prior conviction for resisting law enforcema@nt vehicle, so his advisory sentencing range
would be 51 to 63 months instead of 77 to 9éths. However, that new rule would not place
any conduct beyond the power of Congress taghy nor would it narrow the scope of a
criminal statute such that it wallitarry a significant risk that M6tork “stands convicted of an
act that the law does not make criminafames a punishment that the law cannot impose upon
him.” Schrirg, 542 U.S. at 352. Mr. Stork would still be guilty of possessing a firearm as a felon,
his lawful range of imprisonment under the statute would still bel0 tgears, and the Court
could still impose the exact sarieem of 82 months of imprisorent that the Court imposed at
Mr. Stork’s first sentencing. The Cdwould even base that senteic@art on the facts that Mr.
Stork was previously convictaif resisting law enforcement avehicle and that such an

offense ordinarily involves conduct that presents aasmpotential risk ophysical injury to
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another, even if those facts were not accediior in Mr. Stork’s offense level under the
Guidelines. 18 U.S.C. 8§ 3553(a)(1), (2)(Chus, Mr. Stork cannot gue that he “faces a
punishment that the law cannot impose upon h#nrhost, he can argue that en route to
imposing a lawful sentence, the Court usethgroper procedure by considering an unlawfully
vague Guideline. And while the Guidelinéspugh advisory, are undoubtedly influential,
“procedural” is not synonymous with “harmless,”tbe possibility that aew rule pertaining to
the calculation of the Guidelines range woalfikct a defendant’s sentence does not make the
rule substantiveSee Schrirp542 U.S. at 352.

Moreover, the Seventh Cuit expressly held ifHawkins v. United State$24 F.3d 915,
917-18 (7th Cir. 2013) that “errors in applying Havisory guidelines anggrocedural,” meaning
that “cases reinterpreting the advisory gliites . . . don’t have teactive application® The
court based this conclusion in part on the faat the Supreme Court has referred to a failure to
calculate the correct Guidelines\ge as a “procdural error.”1d. (quotingPeugh 133 S. Ct. at

2083). It also noted th&chriro’sdescription of a procedural erras one that “merely raises

the possibility that someone convicted with agéhe invalidated procedure might have been

acquitted otherwise is “an exadescription” of a rule alterinthe calculation of an advisory
Guidelines rangdd. at 917;see also United States v. Veld0 F.3d 1150, 1154 (7th Cir. 2014)
(“Peughconcluded that ‘failing to calculate the correct Guidelines range constitutes procedural

error,’ 133 S. Ct. at 2083, the kind which are gaty not applied retroaively.”). Therefore,

the Court finds that the new rule agug here would be a procedural rule.

® Given that language, the Cougfects amicus’ argument thidawkins’ holding rested solely on
the cognizability of the claim (which is notiasue here, as constitutional claims are cognizable
on collateral review), and thAtarvaez v. United State§74 F.3d 621 (7th Cir. 2011) (addressing
a Guidelines error under the mandatory Guide)isah controls the retractivity analysis for
claims under both the mandatory and adwy Guidelines sentencing regimes.
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Since the rule here is procedural, it would hoveonstitute a watershed rule of criminal
procedure in order to apply retictively. Clearly, tht is not the casépplying the vagueness
doctrine to the Guidelinesoauld not “alter ourunderstanding of the bedrock procedural
elements essential to the fairness of a proceedingr’is such a rule “necessary to prevent ‘an
impermissibly large risk’ o&n inaccurate convictionWhorton 549 U.S. at 418 (quoting
Schrirg 542 U.S. at 356). The only example that thpr&me Court has ever given of a rule that
would meet this standard @deon v. Wainwright372 U.S. 335 (1963), in which it held that
indigent defendants charged with felonies atéled to appointment ofounsel. The new rule
here would not compare to that holding, andhee party contends otherwise. Therefore,
because a new rule invalidatitite residual clause of the {@alines would be neither a
substantive rule nor a watersheteraf criminal procedure, it would not apply retroactively to
cases on collateral review, arais offers Mr. Stork no relief.

Amicus attempts to short-circuit this analysis and side-step the effect of the advisory
Guidelines by arguing that since the Seventh Circuit has helddhasons retroactive, it must
also be retroactive in all caits, including as to Mr. Storkyen though he was not sentenced
under the Armed Career Criminal Act or undeanandatory Guidelines sentencing range.
Amicus argues that the government’s argument to the contraryJdhason’snew rule is not
retroactive when it only affectsdeefendant through the calculatiohtheir advisory Guidelines
sentencing range—is a novel “agphed” approach to retroacity. However, the Court sees
nothing novel about the idea thatedroactive rule must actually ply to a defendant in order to
vacate that defendant’s sentence under § 225Babthe retroactivitynalysis should be

conducted against the rule thatuadly applies to the defendant.
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The new rule idJohnsonwas that the residual clause of the Armed Career Criminal Act is
void for vagueness. 135 S. Ct. at 358 hat rule was retroactive plerice’s logic because it
narrowed the scope of the Armedr€ar Criminal Act, which increases the statutory penalties to
which a defendant is exposdttice, 795 F.3d at 734-or example, irPrice, the defendant was
sentenced to over 20 years of imprisonment duleg@pplication of the Armed Career Criminal
Act and its mandatory minimum sentence of 15 yddrat 732. AfterJohnsonwith the
residual clause excised from the Act, Price dda¢ sentenced to no more than 10 years of
imprisonment, in which case his initial serderwould be unlawful. As just discussed, though,
that particular rule has ngplication to Mr. Stork’s case, &4r. Stork was not sentenced under
the Armed Career Criminal Acdnd no residual claused any effect on his lawful range of
imprisonmentJohnsorapplies, if at all, by analogy, through which the resulting rule would be
that the residual clausé the Guideliness void for vagueness. But akso just discussed, the
retroactivity analysis is quite different in that context.

Put another way, hatbhnsoraddressed the residual clav$¢he Guidelines instead of
the Armed Career Criminal Act—in which casevituld be directly on point here—and held that
the residual clause of the advisory Guidelirsegoid for vagueness, thmeew rule would not be
retroactive, for the reasons just discussed. Tdms;us is essentially arguing that because a new
rule was announced in a distinct factual contextliich it is retroactiveMr. Stork should be in
a better position than iveould be in had the rule been annoed in a directly applicable case.

But for the Court to vacate Mr. Stork’s sentenoghat basis, it would ke to disregard either
the fact that the rule that wactually announced and that is@active does not apply to Mr.
Stork, or the fact that, insofar dshnson’dogic applies to this contéxthe resulting rule would

not be retroactive and couhat justify collateral relief.

14



In any event, the Seventh Circuit has exgiseembraced what amicus disparages as the
“as applied” approach to retotivity, holding that rules that are retroactive when they affect
statutory penalties or a mandatory Guidelirgye are not retroacé\as to defendants
sentenced under the pdavokeradvisory Guidelines regime:

Now that we know that errors in applyitige advisory guidelies are procedural,

cases reinterpreting the advisory guidelines—inclu@hgmbers v. United States,

555 U.S. 122, 129 S. Ct. 687, 172 L.Ed4R# (2009), on which our petitioner

relies for his argument that his prior offense wasn’t a “violent felony’—don’t have

retroactive applicatin either, though there may beceptions (none applicable to

this case)Chambersnay still be considered “substantive” when the @hambers

understanding of “violent felony” resultad a sentence that exceeded either the

statutory maximum under the wied Career Criminal ActWelch v. United States,

604 F.3d 408, 412 and n. 5 (7th Cir. 2010), or (d¢arvaez) the guidelines range

when the guidelines were still mandatory. See Bisown v. Caraway719 F.3d
583, 586—88 (7th Cir. 2013).

Hawkins 724 F.3d at 917-18. Accordingly, the Coujectés amicus’ argument that because
Johnsonis retroactive as to defendants sentenoeter the Armed Career Criminal Act, it is
necessarily retroactive when its logic is exted to defendants who would only be affected
through the calculation of theadvisory Guidelines range.

Even if the Court were persuaded by Mtork’s or amicus’ argument as to how the
principles of retroactivityshouldbe applied to the applicablele, however, Mr. Stork’s petition
would still fall short. Because this is @c®nd or successive motion under § 2255, there is an
extra layer of analysis: Mr. &k must also show that hitaim relies on “a new rule of
constitutional law, made retroactive to cases on collateral rdeihve Supreme Couthat was
previously unavailable.” 28 U.S. § 2255(h)(2) (emphasis addesBe als@8 U.S.C.

§ 2244(b)(4)Tyler v. Cain 533 U.S. 656, 662—63 (2001). “Quite significantly, under this
provision, the Supreme Court is thely entity that can ‘make’ aew rule retroactive. The new
rule becomes retroactive, not by the decisiorth®@lower court or by theombined action of the

Supreme Court and the lower courts, bat@y by the action of the Supreme Couiftyler, 533
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U.S. at 663 (internal alteration omitted). As usethis context, “make” means “hold,” so a new
rule “is not ‘made retroactive to cases on cellat review’ unless theupreme Court holds it to
be retroactive.ld. “The Supreme Court does not ‘maleerfule retroactive when it merely
establishes principles of retroactivity and leatresapplication of those principles to lower
courts.”ld. (internal alteration omitted).

As explained by Justice O’Connior her concurring opinion ifyler, the “clearest
instance . . . in which [the Supreme Court] casdid to have ‘made’ a new rule retroactive is
where we expressly have held the new rulleetoetroactive in a casm collateral review and
applied the rule to that caséd. at 668 (O’Connor, Jgoncurring). Absent such a direct holding,
the Supreme Court can also “make a rule retnoaciver the course of two cases . . . if the
holdings in those cases necessarilyadetetroactivity of the new ruleld. at 666 (majority
opinion);see alsad. at 668 (O’'Connor, J., concurring) (“[Aingle case that expressly holds a
rule to be retroactive is notstne qua norior the satisfaction of thistatutory provision. This
Court instead may ‘malk]e’ a new rule retctige through multiple holdings that logically
dictate the retroactivitpf the new rule.”). As Justice O8Binor’s concurrence explains, “[1]f we
hold in Case One that a particular type of applies retroactively to cases on collateral review
and hold in Case Two that a given rule is of fyeaticular type, then inecessarily follows that
the given rule applies retroaatiy to cases on collateral revielm such circumstances, we can
be said to have ‘made’ the given ruédroactive to cases on collateral revield.”at 668—69
(O’Connor, J., concurring). However, the holdings of those cases dictsttg” “by strict
logical necessity,” that the rule is retroactitamd not merely provide principles from which one

mayconclude that the rule applies retroactivelg.”at 669—70.
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Here, the Supreme Court has never held thakeainvalidating a Gulelines provision as
void for vagueness is retroactit@ecases on collateral reviedohnsontself was decided on
direct review, and the Supreme Court did ngirexsly hold that theew rule it announced
(much less its analog at issue hevey retroactive. Thus, for Mr. @k to meet this standard, he
would have to show that, through two or moré&dimgs, the Supreme Couras held that such a
rule is of a particular type théthas already held toe retroactive. He cannot make that showing
either, though. The Supreme Court has neverthalda rule invalidatig a Guidelines provision
under the vagueness doctrine (or attyer doctrine) is substantifdzor what it's worth, the
Supreme Court repeatedly referred to the Guidelines as “proceduPadtugh 133 S. Ct. at
2080 (“Failure to calculate the correct Guidelinmsge constitutes pcedural error, as does
treating the Guidelines as mandatory.”), 2088d#ded, the rule that an incorrect Guidelines
calculation is procedural error®ures that they remain theing point for every sentencing
calculation in the federal system.%ee also Hawking24 F.3d at 91Nela 740 F.3d at 1154.
ThoughPeughwas not using that term in the contexiafetroactivity analysis, the salient point
is that there is no Supreme Court holding thatstoigt logical necessityshows that the rule at
issue here falls in the categorysafbstantive rules that the Supee@ourt has already held to be
retroactive.

Likewise, the Supreme Court has never heldshah a rule constitutes a watershed rule
of criminal procedure. Though it has provideileonas an example of a case that would meet
this standard, the Supreme Cours naver held that any new ruenstitutes a watershed rule of

criminal procedure, and it has notibet it is unlikely to ever do s@Whorton 549 U.S. at 418

®1n fact, it has never even heluat the Guidelines are subject to the vagueness doctrine in the
first place.
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(“[IIn the years sincd eaguewe have rejected every clathmt a new rule satisfied the
requirements for watershed statusTherefore, absent such axpeess holding or holdings from
the Supreme Court, Mr. Stork cannot show thatchaim relies on a new rule of constitutional
law that has been made retroactive to casesllateral review “by the Supreme Court.”

The Seventh Circuit’s authorization for Mr.o8t to file a successive petition does not
mean that he has met this standard, eiffiee.standard that a petitioner must meet upon
reaching the district court “differs from the ottt applicants must 8sfy in order to obtain
permission from a court of appealdite a second or successive petitiomyler, 533 U.S. at 661
n.3. As the Supreme Court explained'ifier, a court of appeals may authorize a successive
petition if “the applicant makes‘prima facie showing’ that thepplication satisfies the statutory
standard.ld. “But to survive dismissal in district cduthe applicant must actually ‘sho[w]’ that
the claim satisfies the standartd” (alteration in original). Thus, dee Seventh Circuit stated in
Price after authorizing a successive petition, therdit court “is authorized under § 2244(b)(4)
to dismiss any claim that it concludes upon cl@semination does not satisfy the criteria for
authorization” of a successive petitidirice, 795 F.3d at 735%ee also Tyler533 U.S. at 667
(“Because Tyler's habeas application was heoad, the District Court was required to dismiss
it unless Tyler showed thatishCourt already had madén@ new rule] retroactive.”Swanson v.
United StatesNo. 15-2776, doc. 5 (7th Cir. Sefpt.2015) (stating, in response to the
government’s argument that the court shawdtdauthorize a successive petition becaagmson
does not apply to the Guidelines and would natdbeactive if it did, tht “[w]e believe each
contention would be better addres$s the district court after adsgarial testing, which we lack
the time for given the 30-day deadline for diéng application”). Accordingly, because Mr.

Stork has not shown that he meets the caiteer filing a second or successive motion under
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§ 2255, the Court is required desmiss Mr. Stork’s claim. 28 8.C. § 2244(b)(4) (“A district
court shall dismiss any claim presented in asé@ successive application that the court of
appeals has authorized tofiled unless the applicant showst the claim satisfies the
requirements of this section.”). Having resolWd Stork’s claim on thabasis, the Court does
not reach the government’s argument in the adtéra that the claim is barred by procedural
default.

Finally, the Court denies MEtork’s request for releasermuing any further proceedings
on this claim. While not expressly authorizettler any statute, courts have the inherent
authority to release a defendant pegdesolution of a habeas petitidbherek v. United States
767 F.2d 335, 337 (7th Cir. 1985). The Seventh Gittas warned, though, that such authority
should “be exercised very sparinghyd’ Thus, a prisoner seekingease pending the conclusion
of a habeas petition “must demonstrate ‘noy@substantial claim of law based on the facts
surrounding the petition but alsile existence of some circumstance making the motion for bail
exceptional and deserving of special treatment in the interests of judtlcegan v. Calderonge
No. 1:07-cv-763, 2008 WL 4858387, at *1 (S.D. Ind. Nov. 10, 2008) (qubotgon v. Clark
900 F.2d 77, 79 (6th Cir. 1990)). As just discalssbe Court does not find that Mr. Stork has
presented a substantial claim such that hiddceeceive any relief through his present motion.
Therefore, despite the limitednount of time remaining on M&tork’s sentence, the Court does
not find that he should be released pagdiny further proceedings on his claim.

V. CERTIFICATE OF APPEALABILITY

Pursuant to Rule 11 of the Rules Governing Section 2255 Proceedings for the United
States District Courts, the Counust “issue or deny a certificate of appealability when it enters a
final order adverse to the applicant.” A certifeaif appealability may be issued “only if the

applicant has made a substantial showing of the denial of a constitutional right.” 28 U.S.C.
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§ 2253(c); Rule 11, Rules Governing Section 2R&iceedings for the United States District
Courts. The substantial showing standard iswieen “reasonable jursicould debate whether
(or, for that matter, agree that) the petition $tidave been resolved a different manner or

that the issues presented were ‘adequate to deserve encouragement to proceedSlatker.”
McDaniel,529 U.S. 473, 484 (2000) (quotiBgrefoot v. Estelle463 U.S. 880, 893 & n.4
(1983));see Young v. United Stat&23 F.3d 717 (7th Cir. 2008). A defendant is not required to
show that he will ultimately succeed on app##ller-El v. Cockrell,537 U.S. 322, 342 (2003)
(stating that the question isethdebatability of the underlyingonstitutional claim, not the
resolution of that debate”).

The Court declines to issueartificate of appeability here. It is at least arguable
whetherJohnson’sholding should apply to the Guidelinesd reasonable jurists could disagree
as to whether a vagueness challenge td@sthidelines should apply retroactively based on
existing principles of retrodiwity. If this were Mr. Storks first 8§ 2255 motion, in which case
those would be the operative gtiens, a certificate of appadility would be warrante@But as
discussed above, since tisdMr. Stork’s second motiomnder § 2255, he must show an
additional element, which is that the Supreme Cibsglf has held that a vagueness challenge to
the Guidelines applies retroactively to cases diateval review. As to that issue, the Court does
not believe that any reasonable jurist could fifgmctual holdings of tb Supreme Court that, by

strict logical necessity, dictateahany rule from which Mr. Stlrcould benefit has already been

" The Seventh Circuit granted a certificate of appealabili§dnrad v. United Statedlo. 14-
3216, doc. 9 (7th Cir. Jan. 23, 2016, a claim undePeugh(in the defendant’s first motion
under 8§ 2255) that the Ex Post Facto Clausewi@ated when the defendant was sentenced
pursuant to the Guidelines in effect at the timeeftencing rather than the Guidelines in effect
at the time of the offense.
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held to be retroactive. Becssithat conclusion foreclosedief on Mr. Stork’s claim, a
certificate of appealability is not warranted.

The Court advises Mr. Stork that pursuant to Rule 22(b) of the Fd&ldes of Appellate
Procedure, when the district judge denies a ceatd of appealability, the applicant may request
a circuit judge to issue the certdit®. The Court further advises Mtork that Rule 4(a) of the
Federal Rules of Appellate Procedure governs the time to appeal aemeted under the rules
governing 8 2255 proceeding®eeRule 11(b), Rules Govemyg Section 2255 Proceedings for
the United States District Courts. Under Rulag)4\hen the United States is a party in a civil
case, any notice of appeal may be filed by amfypaithin 60 days aftethe judgment or order
appealed from is entered. Fed. R. App. P. 4ga)jton v. United Stated53 F.3d 425, 427 (7th
Cir. 2006) (stating that “the time to contest émeoneous denial of [th@efendant’s] first § 2255
motion was within 60 days of the decision”).

VI. CONCLUSION

Mr. Stork has failed to satisfy the requirents for filing a second or successive motion
under 8§ 2255. Accordingly, the Court DISMISSES Mr. Stork’s motion to vacate his sentence
under 8§ 2255 [DE 159] and DENIES his requestrelease from imprisonment pending the
conclusion of any proceedings under § 2255. Cbert also DENIES the issuance of a
certificate of appealability on Mr. Stork’s claiffhe Clerk is DIRECTEDRo enter judgment
accordingly in case numbers 3:10-CR-132 ari-CV-389. The Court GRANTS Mr. Stork’s
motion for clarification [DE 173] ashMs. Soble’s motions for leave to file an amicus brief [DE
175] and for leave to file thétrief after the deadline [DE 174tinally, the Court construes the
amended petition filed by Ms. Soble [DE 168]Jaalsrief in support of Mr. Stork’s petition
instead of as an amended petition, and DIRE@Elerk to close casamimber 3:15-CV-435 as

improvidently opened.
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SOORDERED.

ENTERED: December 4, 2015

/s/ JON E. DEGUILIO

Judge
United States District Court
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