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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

FREEDOM FROM RELIGION
FOUNDATION; JOHN DOE; and JACK
DOE,

Plaintiffs,

V. Case No. 3:15-CV-463 JD

CONCORD COMMUNITY SCHOOLS,

N N N N N N N N N N N

Defendant.

OPINION, ORDER AND
PRELIMINARY INJUNCTION

This case presents a challenge to the immusf a living nativity scene in the annual
holiday show presented at Concord High Schimbwn as the Christmas Spectacular. The event
showcases each of the various aspects of thedBs performing artslepartment, including its
bands, orchestras, choirs, and dance team. Initially modeled after the Radio City Christmas
Spectacular, the show features a variety of calgierformances in the holiday theme, many of
which include dancing, choreography, or lighgtitisplays. For its conclusion, though, the show
takes a distinctly religious tone. At least untiktizear, the final twenty minutes of the show
featured readings from the Bible of the story of the birth of Jesus, accompanied by multiple
musical ensembles playing religious songsraig with the nativity story, while students
dressed as biblical characters stood on stagi@stghe backdrop ofmanger and portrayed a
live nativity scene.

On October 7, 2015, the plaintiffs in thigiao—a student, his father, and the Freedom
From Religion Foundation—filed gualleging that the livingnativity scene and biblical

readings violate the Establishment ClausthefFirst Amendment. They have now filed a
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motion for a preliminary injunction, seekingéajoin the defendant, Concord Community
Schools, from including the living tiaity scene or the Bible readys in this year’s Christmas
Spectacular. [DE 13]. In responding to the mottbie, School indicates thaertain changes have
been made to this year's show, including #udition of songs pertaining to Chanukah and
Kwanzaa and the removal of any readings froenBlble. The School argues that this program,
at least as modified, complies with the Es&bhent Clause. Given the removal of the Bible
readings from the show, only the living nativéigene remains subject to the Plaintiffs’ motion.
For the reasons discussed below, the Courtladas that, based on the manner in which it is
presented and its current context withia #how, the living nativity scene impermissibly
conveys an endorsement of religion and thwns afoul of the Establishment Clause.
Accordingly, the Court grants tmeotion for a preliminary injunction.

|. FACTUAL BACKGROUND!

Concord Community Schools is a public schomiporation located in Elkhart County,
Indiana. It serves approximately 5,300 studemmffour elementary schools, one intermediate
school, one junior high schqa@nd one high school—Concord High School, which has an
enrollment of about 1,700 studen®oncord High School has a pamihing arts department that
involves approximately half of the studentdreg school. The department includes a marching

band, three different concert bands, two jazzdsaa pep band, a string orchestra, a symphony

! The Court draws these facts from the exhithiesparties have fitg as the parties have
represented to the Court thaeyhdo not wish to present anydi evidence at an evidentiary
hearing. Moreover, hearings on motions for praiemy injunctions are not required where, as
here, there are no material disputed fétds require deciding credibility issuedliedSignal,

Inc. v. B.F. Goodrich Cp183 F.3d 568, 577 (7th Cir. 1998)edeco Sec. Locks, Inc. v.
Swiderek680 F.2d 37, 38 (7th Cir. 1981). Furthermdrecause the parties have thoroughly set
forth their respective positions their written filings, the Coamwould not benefit from holding
oral argument on this motion.



orchestra, and six different performance amalsbhoirs. The departmealso offers other
artistic outlets, with programs ohance, theatre, and stagecratft.

The performing arts department presents a number of programs throughout the school
year that allow the students to experience performing in front of live audiences. Those include an
annual musical, a variety show, a band festigalhoral pops concert, a jazz café, and a
Christmas show, which is at issue here. Theistmas show origated in 1970 after the
marching band attended the Radio City Christi@pectacular during a trip to New York City.
Every year since then, the Schbals presented the Christn#gectacular, modeled after the
Radio City version, as its holiday sholihe Christmas Spectacular typically includes
performances from two string orchestras, m@lyony orchestra, a concert band, two jazz bands,
five choirs, and small chamber groups. It alsdudes dance teams, students from the drama
program, and stage techniciaagad involves over 600 studsnh total. The Christmas
Spectacular is performed five times each yeenluding four public performances over a
weekend, and a school-day performance for yousigglents in the district on a Friday.

The Christmas Spectacular generally rabsut ninety minutel®ng, plus a fifteen
minute intermission. The first portion of the shawms for about siyt minutes, and includes
about twenty songs performed by the various ensembles. In the 2015 show, this portion will
include songs such as The Holly and the WAmter Wonderland; Text Me Merry Christmas;
Parade of the Wooden Soldiekgt it Snow; and White Christmas. Each song is generally
performed by a different ensemble than the lasly with brief pauses in between to arrange
the groups on stage, and many of the perfoo@sifeature visual aspects such as dancing,
choreography, or lighting display$his portion of the show changes each year depending on the

musical selections chosen by the dioestof each of the various ensembles.



The portion of the show that is contestedhiis case comes inagrsecond half, after the
intermission. For each year since the show’s inoapthis portion of the show has closed with a
segment that runs roughly twenty minutes, arad ithcludes a medley eén different songs,
each listed in the program under the heading ‘Stoey of Christmas.” Each of the songs during
this medley are religious hymns or carols wit@laistian influence, such as Angels We Have
Heard on High; O Little Town of Bethlehem; A&y in a Manger; and Hark, the Herald Angels
Sing. One of the bands, one of the orchestiad the combined choirs perform during this
medley, sometimes individually and sometimesambination. This segment has begun with an
announcement that states: “Ladies and gentlememeAsow present the Story of Christmas, we
ask that you please hold your agude until the conclusion.” [P36-1]. Thereafter, a faculty
narrator, reading from a script)lgethe story of the birth of Jesureciting portions of the story
as it appears in the Bible, at Luke 2:6—hd Matthew 2:1-11. Beginning with the fifth song, a
nativity scene appears on stagertrayed by student performers dressed in appropriate costumes
and standing in a nativity set. Once they tHiar positions in the nativity scene, the students
stand still and remain in that position for the final twelve minutes of the show, until its
conclusion.

The School has made two changes to the secdhdftihis year's show as compared to
previous shows and apparently in response to the filing of this lawsuit. First, it has decided to
omit the narration that includedeBible readings. Second, it halso added songs pertaining to
Chanukah and Kwanzaa in the second hathefshow. The show will resume after the
intermission with one of thergtg ensembles playing “Ani Marain,” in reference to Chanukah,
after which one of the choirs will sing “Haraee,” in reference to Kwanzaa. No live visual

aspects will accompany those performancesthmischool plans to project images of the



respective holidays, such as a menorah eiddt for Chanukah, and candles or a mat for
Kwanzaa, onto screens on the side walls of thé@udn. The precise content of those displays
has not yet been determined. In addition, the Chanukah, Kwanzaa, and Christmas segments will
each be introduced by a student reading a shiopt $ting the culturasignificance of the
respective holiday. The Chanukah and Kwanzaa segraentiely to last three or four minutes
each? while the Christmas segment, as before, lagt about twenty mutes, with the nativity
scene on stage for the final twelve minutes of that segment.

The Plaintiffs in this casmclude Jack Doe, a studeattConcord High School, and John
Doe, his fathef.Jack Doe participates in the perfonmiarts program, and he performed in the
2014 Christmas Spectacular and will be performing in the 2015 Christmas Spectacular. John Doe
attended the 2014 Christmas Spedtcun order to support his s@md be involved in his son’s
activities, and he plato attend the 2015 Christmas Speatar, also. The Does are not
Christian, and they are offended by the inclusioa b¥ing nativity scene and Bible readings as
part of the Christmas Spectacular, which th&ywas sending a message that Christians are
favored by the School while non-Christians sucthamselves are outsiders. They filed this suit
along with the Freedom From Religion Foundatiwhich is a not-feprofit organization
devoted to the separation of church and sRiter to filing suit, the Freedom From Religion
Foundation sent a letter to teeperintendent of Concord Commity Schools, asking that the
School omit the nativity scene and Bible readifigm this year’s Christmas Spectacular. The

School did not respond directly to theeEdom From Religion Foundation, but the

2 The post-intermission portion of the show iarpied to take thirty minutes, of which about
twenty minutes will be the Christmas portion. The remaining ten minutes will include Ani
Ma’amin, Harambee, and a third song, One Amazing Night.

3 The Does filed a motion for leave to procégdanonymous name, which the magistrate judge
granted on November 30, 2015.



superintendent read a statement at a school moeeting in which he indicated that the School
did not intend to comply with that request. Aatiagly, the Plaintiffs ifed this suit, and have

now moved for a preliminary iapction. As noted above, the initi@otion sought to enjoin the
performance of the live nativity scene and thel®&readings. Since the School has since decided
not to include the Bible readings part of the show, the Plaffginow ask solely that the living
nativity scene be enjoined.

1. STANDARD OF REVIEW

To obtain a preliminary injunction, the movipgrty must demonstrate that (1) it has no
adequate remedy at law and will suffer irreparable harm if a preliminary injunction is denied;
and (2) there is some likelihood of success on the merits of the 8aarkzell v. City of
Chicagq 651 F.3d 684, 694 (7th Cir. 2011). If the moving party meets this threshold burden, the
court weighs the competing harms to the parties iinjunction is granted or denied and also
considers the public interegtlanned Parenthood of Ind., Inc.@omm’r of the Ind. State Dep’t
of Health 699 F.3d 962, 972 (7th Cir. 201Bzell 651 F.3d at 694. This equitable balancing
proceeds on a sliding-scale analysis; the greater the likelihood of success on the merits, the less
heavily the balance of harms mtigtin the moving party’s favoSee Planned Parenthoo899
F.3d at 972. The aim is to minimize the costs of a wrong deciSemStuller, Inc. v. Steak N
Shake Enters., Inc695 F.3d 676, 678 (7th Cir. 2012).

[11. DISCUSSION

The Plaintiffs assert that the portrayal of a living nativity scene in the Christmas
Spectacular violates the Estahhsent Clause and should be preharily enjoined. The School
responded in opposition to that request, andaaigoed that this case was not ripe when it was

filed and that the Plaintiffs may not have slisng to prosecute this action. Because those two



arguments present threshold questias$o the justiciability of this matter, the Court addresses
them first, and then turns to whether a preliminary injunction is justified.

A. Ripeness

The School first argues thatghaction was not ripe whenwas filed becase the School
had not yet finalized the contesitthe show at that time. iReness doctrine is based on the
Constitution’s case-or-controversy requirements as well as discretionary prudential
considerations.Wisc. Right to Life State Riacal Action Comm. v. Barland64 F.3d 139, 148
(7th Cir. 2011). “A claim is not ripe for adjuditan if it rests upon ‘contingent future events that
may not occur as anticipated,indeed may not occur at all. Texas v. United States23 U.S.

296, 300 (1998). In arguing that this case was petas to the 2015 show when it was filed, the
School relies heavily oStaley v. Harris Cty., Tex485 F.3d 305 (5th Cir. 2007), in which the
Fifth Circuit addressed ehallenge to the public display afmonument containg a Bible on the
grounds of a county courthouse. Just prior & argument, the county removed the monument
and placed it in storage to permit the ongamgpvation of the courthouse and its groundsat
307. The court dismissed the case because thevediof the monument rendered the case moot.
Id. The court further held that any challengeite monument should it bestored would be
unripe, since it was unclear when, where, oranwghat circumstance the monument might be
restoredld. at 309 (“[A]ny dispute ovea probable redisplay oféhlMosher monument is not

ripe because there are no factobe us to determine whether such a redisplay might violate the
Establishment Clause. Indeed, no decision has ineele regarding any aspect of the future
display. In the absence of this evidence, weuasble to conduct thed&intensive and context-
specific analysis required . . . .").

Those uncertainties are noepent in this case, though.el'8chool has presented the

Christmas Spectacular in substantially the sanma,fat least as far dise living nativity portion
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is concerned, for at least the last twenty-sexgars, and possibly the ldstty-five years. [DE
35-1 p. 14-16]. There was no question that thesBhas Spectacular was going to be presented
again in December 2015, as rehearsals fordtdieady began when this suit was filed. [DE 13-
3]. In addition, prior to filingsuit, the Freedom From Religion Foundation sent a letter to the
School noting its concerns abdhe nativity scene and requestithat the School modify the
show to omit that portion. [DE 13-4 p. 6-7].rsponse, the School’'s superintendent read a
statement at a school board meeting thatetéid (though in not so many words, and with
distinctly lawyerly evasivenesfi)at the School wodlnot comply with the request. [DE 13-2 p.
16]. Moreover, plans for the Christmas Spectadudae now been finalized for the most part, so
the Court need not speculate as to whetheevkat will occur or in what form, and can assess
the merits of the case based on the content fitbe as it is actually s& occur. Therefore,
the Court rejects the School’sgament that the Court lacks juristion over this action because
it is unripe.
B. Standing

Next, in arguing that the Plaintiffs will not suffer irreparable injury as required for a
preliminary injunction, the School also argued thatRaintiffs may not suffer an injury in fact,
and thus may not even have standing. Thouglstthool raised the issue only obliquely, the
Court will address it on its substance since cchatse an obligation to ensure their jurisdiction.
In the Seventh Circuit, a parhas standing to raise an Estattient Clause challenge if they
“must come into direct and unweloe contact with the religiousgfilay to participate fully as a
citizen and to fulfill legal obligationsBooks v. Elkhart Cty., IndBooks 1), 401 F.3d 857, 861
(7th Cir. 2005). Here, Jack Doe performedha 2014 show and will be performing in the 2015
show, so he has and will corm#o direct and unwelcome contact with the nativity display in

order to participate fully in his activities as a student. [DE 13-3]. Likewise, John Doe attended
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the 2014 show in support of his son, and will attdred2015 show, and thus has also come into
direct and unwelcome contact with that displahisirole as a parent. [DE 13-2]. That suffices to
establish standinggherman ex rel. Sherman v. Kp6R3 F.3d 501, 507 (7th Cir. 2010) (holding
that a student at a public schedio was exposed to a practitat allegedly violated the
Establishment Clause had stamglio challenge that practic&)roft v. Governor of Texa$62

F.3d 735, 746 (5th Cir. 2009)Kéwise as to parent9ee also Sch. Disdf Abington Twp., Pa.

v. Schempp374 U.S. 203, 225 n.9 (1963) (“The pastieere are school children and their
parents, who are directly affected by the land practices against which their complaints are
directed. These interests surely sufficgitee the parties staing to complain.”).

C. Preliminary Injunction

The Plaintiffs’ request for a preliminary imjation pertains specifically to the inclusion
of the living nativity scene as part of the Chrias Spectacular. The Cob#gins its analysis as
to the request for a preliminary injunction bynsa@ering the Plaintiffdikelihood of success on
the merits, which is the focus of the parties’ anguts in this matter. Finding that the Plaintiffs
have established a sufficient likelihood of sigscen the merits, the Court then considers the
equitable factors and balances the competing $igand concludes that a preliminary injunction
is warranted.

1. Likelihood of Success on the Merits

The Plaintiffs argue that tHing nativity scene violates ¢hEstablishment Clause of the
First Amendment, which states that “Congresalshake no law respecting an establishment of
religion.” U.S. Const. amend I, cl. 1. This clauggs made applicable to the actions of state and
municipal governments by the Fourteenth Amendni2oé ex rel. Doe v. EImbrook Sch. Dist.
687 F.3d 840, 849 (7th Cir. 2012). “[T]he touarst for Establishment Clause challenges

remains ‘the principle that the First Ameneinh mandates government neutrality between
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religion and religion, and betweeeligion and nonreligion.”ld. (quotingMcCreary Cty., Ky. v.
Am. Civil Liberties Union of Ky545 U.S. 844, 860 (2005)). As discussed by the en banc
Seventh Circuit irElmbrook “[t]he three-pronged test set forth by the Supreme Colugnmon
v. Kurtzman403 U.S. 602 (1971), ‘remains the prevailarglytical tool for the analysis of
Establishment Clause claimsld. (quotingBooks v. City of ElkhafBooks ), 235 F.3d 292,
301 (7th Cir. 2000))see also Sherman ex rel. Sherman v. K628 F.3d 501, 507 (7th Cir.
2010). Under théemontest, “a government practice violatée Establishment Clause if it
(1) lacks a legitimate secular purpose; (2) thasprimary effect oAdvancing or inhibiting
religion; or (3) fosters an excessive entanglement with religldn(titing Lemon 403 U.S. at
612—13).

The Supreme Court has also advanced therapproaches by which an Establishment
Clause violatiorcan be detectedd. First, in what may simply be an alternate way of framing the
second_emonprong, a governmental practice violates Bstablishment Clause if it has “the
effect of communicating a message of government endorsement or disapproval of reliion.”
(quotingLynch v. Donnelly465 U.S. 668, 692 (1984) (Od@nor, J., concurring)xee also Cty.
of Allegheny v. ACLU, Greater Pittsburgh Chap#92 U.S. 573, 592—-93 (1989). Under that

test, a court must “assess tiogality of the circumstances saunding the display to determine
whether a reasonable person would believettieatlisplay amounts to an endorsement of
religion.” EImbrook 687 F.3d at 850 (quotirgooks | 235 F.3d at 304). Second, a
governmental practice violates the Establishmeat€3 if it “applie[s] coercive pressure on an
individual to support oparticipate in religion.ld.; see also Santa Fe Indep. Sch. Dist. v.,Doe

530 U.S. 290 (2000});ee v. Weismarb05 U.S. 577 (1992). Though itnst clear whether or

where this test belongs in themontest, “it is evident that if the state ‘coerce[s] anyone to
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support or participate in relign or its exercise,” an Estagtiment Clause violation has
occurred.”Elmbrook 687 F.3d at 850 (quotirigee 505 U.S. at 587) (alteration in original).

In challenging the living nativitgcene, Plaintiffs argue thatistcoercive, that it endorses
Christianity or has the primary effect of adeang religion, and that it lacks a secular purpose.
The Court believes that the endorsement tewbist applicable here, and because the proposed
portrayal of the nativity sceraoes not pass that test under thesgicular circumstances, the
Court need not address the other t&&f§]he prohibition againsgovernmental endorsement of
religion ‘precludes governmentoim conveying or attempting to convey a message that religion
or a particular religious beliés favored or preferred.’Allegheny 492 U.S. at 593 (quoting
Wallace v. Jaffreed72 U.S. 38, 70 (1985) (O’Connor, J.ncarring)) (alteration and emphasis
omitted). The endorsement test “‘asks whether, irrespective of government’s actual purpose, the
practice under review iratt conveys a message of endorsement or disapprdsabks 1| 401
F.3d at 867 (quotingreedom from Religion Found., Inc. City of Marshfield, Wisc203 F.3d
487, 493 (7th Cir. 2000)). In applying this tesiurts “evaluate the effect of the challenged
government action by ‘assessing the totalityhef circumstances surrounding the display to
determine whether a reasonable person woeligve that the display amounts to an
endorsement of religion.Td. (quotingBooks ] 235 F.3d at 304). More specifically, courts ask

“whether an objective, reasonaloleserver, ‘aware of the hisjoand context of the community

4 The Court notes that the Schaofjues that Jack Doe can opt ofithe objectedo portion of
the Christmas Spectacular. Because the Schoekrthat argument only in the context of the
coercion test, which the Court does not reaahQburt need not segzdely address that
argument. Even assuming that Jack Doe is fattie to opt out, though, that fact would not
impact the analysisSanta Fe530 U.S. at 312 (holding that pregame prayer at high school
football games would be coercive even if atydent’s attendance at the games was “purely
voluntary”); EImbrook 687 F.3d at 856 (holding that choosing whether to attend an event to
avoid coercion is “a choice . . . the Establishtr@ause does not force students to make”).
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and forum in which the religioudisplay appears,” would fairly understand the display to be a
government endorsement of religiofd” (quotingCapitol Square Review & Advisory Bd. v.
Pinette 515 U.S. 753, 780 (1995) (O’Connor, J., caniag)). In addition,'the case law has
evinced special concern withetieceptivity of schoolchildreto endorsed religious messages,”
and has “long guarded against government corttiathas the effect of promoting religious
teachings in school setting2imbrook 687 F.3d at 851.

At the outset, the Court notes that the Scheldés primarily on cases addressing passive
displays containing religious symbols, where ¢barts evaluate thdfect of the religious
aspects of the display in light of their contaxthe display as a whole. The School thus argues
that, when viewed in the context of the Ghmas Spectacular as a whole, the living nativity
scene would not convey an endorsement of religioredponse, the Plaintiffs argue in part that
cases involving passive displagi®e wholly inapplicable to th case, which involves a live
performance. It reasons that “when the government promotes religion at one isolated point in
time, through a performance or direct speech,stwalated the Establishment Clause regardless
of what speech it may give at other pointsime.” [DE 35 p. 17]. That is true enough, but the
point is that whether the governmeastactually endorsing religion #iat isolated point in time
has to be determined based on the totalithefcircumstances of the performance or speech.
Lynch 465 U.S. at 680 (“Focus exclusively on teégious component of any activity would
inevitably lead to its invalidation under thet&slishment Clause.”). For example, though daily
Bible readings are impermissible when mandatedhieir own sake, even if the vast majority of
instructional time is spent @ecular topics, the Supremeutbhas repeatedly acknowledged
that study and reading of the Baébtan be required “as part o$ecular program of education.”

Abington 374 U.S. at 223-25ge also Stone v. Grahadi9 U.S. 39, 42 (1980) (“[T]he Bible
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may constitutionally be used in an approprettely of history, civilization, ethics, comparative
religion, or the like.”).

There is no reason such instruction has todydined to book learning, either, and the
bright line the Plaintiffs attempt to draw be&@n observation and perfornee is untenable. For
example, there is little question that a che@n not only study buding sacred musi@auchman
ex rel. Bauchman v. W. High Sch32 F.3d 542, 554-55 (10th Cir. 1997) (“[I]t is recognized
that a significant percentage of serious chorasic is based on religious themes or test. Any
choral curriculum designed txgose students to the full arraywaical music culture therefore
can be expected to reflect a sigeafint number of religious songs.Dpe v. Duncanville Indep.
Sch. Dist, 70 F.3d 402, 407-08 (5th Cir. 1995). E¥kough singing sacred music may be a
religious exercise for adherasnb that religion, péorming such music in public schools is
acceptable when it is an appropriate part ef¢tudy of choral music; a reasonable observer
would be able to perceive the religious songpaas of the context of the performance as a
whole.Bauchman132 F.3d at 555.

As the Eighth Circuit explained ilorey, discussing the applicabyibf this analysis to
performances with religus content in schools:

[T]he study of religion is not forbidden ‘ven presented objectively as part of a

secular program of educatiombington School Dist. v. Schempppra 374 U.S.

at 225, 83 S. Ct. at 1573. We view the téstudy” to include more than mere

classroom instruction; public performance may be a legitimate part of secular study.

This does not mean, of course, thatgielis ceremonies can be performed in the

public schools under the guise of “studit.’loes mean, however, that when the

primary purpose served by a given school @gtils secular, that activity is not
made unconstitutional by the inclusion of some religious content.

Florey v. Sioux Falls Sch. Dist. 49619 F.2d 1311, 1315-16 (8th Cir. 1980). Likewise, as the
Ninth Circuit noted irBrown “having children act out a ceremahAmerican Indian dance for

the purpose of exploring and leargiabout American Indian cultuneay be permissible even if
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the dance was religious ritual.nSlarly, a reenactment of the L&Supper or a Passover dinner
might be permissible if presented fustorical or cltural purposes.Brown v. Woodland Joint
Unified Sch. Dist.27 F.3d 1373, 1380 n.6 (9th Cir. 1994). In these cases, as in all Establishment
Clause cases/cCreary, 545 U.S. at 867 (“[U]nder the Estabiment Clause detail is key.”);
Lynch 465 U.S. at 694 (O’Connor, J., concurringi\éry government practice must be judged
in its unique circumstances to determine whetheonstitutes an endeement of religion.”),
their resolution is intensely fact-specific anchat controlled by whether the students observed
or participated in the activity. Enefore, the Court disagrees wikie Plaintiffs that the nativity
scene in question necessarily endorses religgmause it is performed instead of merely
observed and that the Court need consider the context in wii¢hat performance takes place.
Doe v. Wilson Cty. Sch. Sy864 F. Supp. 2d 766, 800 (M.D. Tenn. 2008) (evaluating and
upholding a live nativity scene gart of a school holiday progm in light of all of the
circumstances of the performance).

Accordingly, the Court must proceed to comsidihether this particular performance of
the live nativity scene, in light of all of theertinent context and circumstances, would convey a
message of endorsement of religion to a reagermdserver. On that issue, the Court agrees
with the Plaintiffs. In defending the nativity segnthe School argues primarily that the nativity
is on stage for twelve minutes aftthe ninety-minute show, orf@bout thirteen percent of the
show. Looking only at the percentagéhat fact would tend tovar the School. However, it is
also important to consider the manner in whicbklaious performance is presented in relation to
the other aspects of a showassess what message it conv®aoks || 401 F.3d at 868
(approving of a display includingeéhiTen Commandments in part because they were portrayed in

an identical fashion to the eight otltercuments and symbols in the displdgy. Civil Liberties
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Union v. O’'Bannon259 F.3d 766, 773 (7th Cir. 2001) (considgrthe size of the text of the
Ten Commandments in relation to other displays and the relative placement of the displays in
considering whether they amountiedendorsement of religiongee Alleghenyt92 U.S. at 598
(noting that “the effect ad creche turns on its setting”).

Here, the nativity scene is emphasized in amea unlike any other aspect of the show.
To begin with, the nativity scene is on stage continuously for twelve minutes. While that is not a
large percentage of the show as a whole, na giormance lasts that long, or even nearly so.
For example, the wooden soldiers (whose sotihe part of the 2015 show) were on stage for
just over two minutes as part tbfeir respective number indl2014 show. Further, the nativity
scene provides the visual centerpiece for an ammpted medley of performances that includes
ten different songs and that lasts about twenty mirfuBgscomparison, the rest of the
performances during the show last around thmgmites each—the first half of the show is
scheduled to last one hour, andludes nineteen separatefpemances. That twenty-minute
segment is nearly a quarter of the show, @ominates the show following the intermission.

Moreover, each of the songs during that seqgaeare religious sondfsat generally align
with the story of the birth of Jesus, which furtBerves to reinforce the religious message that
the nativity scene itself conveyllegheny 492 U.S. at 599 (“[B]ecause some of the carols
performed at the site of theeohe were religious inature, those carols were more likely to
augment the religious quality of the scene tteasecularize it.”). The nativity portion of the
show also features multiple of the School’s makensembles, including a band, an orchestra,

and multiple choral ensembles, all of whichifpam together for the final two numbers. In

5> At least during the 2014 show, the audience was asked to hold its applause until the end of this
segment.
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addition, while the majority of the performees during the shoeonvey a joyfulness and
exuberance characteristic of the holiday seasemativity portion of theshow has a distinctly
different character. It conveys solemnity and remee, as if the audience is being asked to
venerate the nativity, not simply acknowledgeappreciate its place ithe winter holiday
season.

Furthermore, a reasonable observer would interpret the message being conveyed by the
nativity scene in light of itsonnection to the educational poses it may appear to serve.
Bauchman132 F.3d at 555ee generally Allegheng92 U.S. at 635 (noting that viewers’
understanding of the purpose oéttlisplay may affect whether they perceive a message of
endorsement). In that respect, while othefgrenances include visual effects such as
choreography or dancing, which have a clesmection to the performance aspect of the show,
the nativity scene primarily feates students standing still omgé. The students portraying the
nativity scene are not singingaging instruments, dancing, otherwise practicing the skills
that are typically thought of as pafta performing arts departménitvhile there is still some
performance aspect to the nativity scene, aoredse observer could meive that the nativity
scene is actually on stage for the religious ngs#aconveys instead of as an outlet for the
performing talents of the students or for the gedgcal value of its performance. Moreover, the
use of student performers to depict this dittinreligious scene funer increases the likelihood
that it will be seen aan endorsement of religioBrown 27 F.3d at 1380 (noting that “active
participation in ‘ritual’ poses a greater riskwblating the Establishment Clause than does

merely reading, discussing oiirtking about religious texts”gee also EImbroglé87 F.3d at

®In fact, the School selects the performers igeag soliciting volunteersrom ensembles that
do not happen to be performing duringttsegment of the show. [DE 35-1 p. 16-18].
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851 (noting that “the case law has evinced speoiatern with the receptivity of schoolchildren
to endorsed religious message¥Vhile that factor is not dispdi/e, as discussed above, it still
informs the context and circumstances of theldisfrom which an observer would interpret its
meaning.

The sequential nature of adishow may also give itgreater tendency to convey a
message of endorsement, compared to a displayevdil of the images appear simultaneously.
While a reasonable observer would perceive eant 81 the context of the rest of the show,
each individual performance is the sole focuatténtion for the time it is on stage, whereas in
stationary displays of multiple images an obsesvattention might not be drawn specifically to
any one imageSee Books JM01 F.3d at 868 (approving ofissplay containing the Ten
Commandments in part because it was plasedng other documents “in a way that does not
direct an observer to focus on any one docume@Bannon 259 F.3d at 773 (disapproving of
a display of the Ten Commandments in part bsedhe other, secular text appeared on the
opposite side of the same slab, which “inhibitsarvers from visuallgonnecting the texts”).
Here, the nativity scene is on stage for twelve minutes and serves as the visual focal point of the
show during that time, which increases thelitkood that it could beeen as conveying a
message of endorsement even in light efdther secular perfoances during the show.

The School also emphasizes thiice the filing of the lawstit has added songs relating
to Chanukah and Kwanzaa to this year’s shaowl, aill read a brief introduction for each of
those songs and for the Chrissmaedley explaining their camtt in the holiday season. By
incorporating a religious holiday and a culturalidhy other than Christmas, this addition may
somewhat diminish the appearance thatGhristmas portion of the show is endorsing

Christianity rather than acknovdging the various winter holidayallegheny 492 U.S. at 635
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(O’Connor, J., concurring) (stating that by uding a religious symbol of Chanukah and a
secular symbol of Christmas, along with a ssghuting liberty, the display conveyed a message
of celebrating pluralism instead endorsing religion). Howevgthe way in which Chanukah
and Kwanzaa are being presented in the shaanmparison to the Christmas portion in general
and the nativity scene particular actually serves fidace greater emphasis on and suggest
greater preference of the religious messagweyed by the nativity scene. The Chanukah and
Kwanzaa portions will each include a single spegormed by a single ensemble, and will last
about three or four minutesaa In addition, those portionsiinot include any live visual
components, but may have images represgrttiose holidays projected onto a screen.
Meanwhile, the nativity scene is on stagetieelve minutes—more #n the other holiday
performances combined—and the Christmas poris a whole lasts about twenty minutes,
includes ten different religious songs, angesformed by multiple ensembles from a cross-
section of the performing arts department. Thevita scene also includes students on stage in
costumes, with props, standing in a set and ayirtg the definitive religious symbol of the
Christmas holiday, whereas the other holidaykhvaive images projected onto a screen. The
disparity is striking. That is nab say that a show must giveugdj time to respective holidays or
religions in order to comply ith the Establishment Clause. However, when the School places
such disproportionate emphasis in each of those respects on the Christmas holiday, and in
particular the religious aspect thiat holiday through the live degion of the nativity scene, it
adds to the perceptionahthe School is actualgndorsing thateligion.

In addition, a reasonable obserigpresumed to be awaretbe history of an event, too,
which further supports the Plaintiffs’ position andhdiishes the effect of the changes to this

year's showMcCreary, 545 U.S. at 866 (“[R]easonable obsas have reasonable memories,
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and our precedents sensibly forbid an observeauftoa blind eye to the context in which [the]
policy arose.” (quotingsanta Fe530 U.S. at 315)Books I| 401 F.3d at 867 (noting that the
reasonable observer is “aware of the histony eontext of the community and forum in which
the religious display appears”). For at least tleth@enty-seven years, and likely the last forty-
five, the School has performed the living natidgene as part of its Christmas Spectacular. The
fact that this segment has remained constaiie\lie other portions va changed or rotated
could itself suggest a preference for that segraed its message. In addition, until this year,
every show has included a narration by a facuigmber that includes readings from the Bible
of the story of Jesus’s birth. Raularly given the context desbed above, the religious and
Christian message conveyed by those performanitedoth the livenativity scene and the
Biblical narration is unmistakabl@ reasonable observer of tlyisar's show would recall that
history, and since only the Bi#keading has been removed frima Christmas portion of the
show, the observer would likely perceive thewlas conveying the same message through the
nativity scene, though slightly lessertly. This factor weighs ifavor of finding an endorsement
of religion here, too.

In sum, the Court concludes that in lightadifof those factors, a reasonable observer
would fairly believe that the portrayal of the ligimativity scene, whenewed in the particular
context, circumstances, and history of @l@istmas Spectacular, conveys a message of
endorsement of religion, or that a particular iielig belief is favored or preferred. Accordingly,
the Court finds that the Plaintiffs are likaty succeed on the merits on their claim that the
inclusion of the living nativity scene indgtshow, as currently proposed, violates the

Establishment Clause.
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2. Irreparable Harm and Balancing of the Equities

Once a movant establishes a likelihoodwécess on the merits, they must also
demonstrate that, absent an injunction, thewla suffer irreparable harm for which traditional
legal remedies would be inadequate. The Caougt then balance the competing harms to the
parties in order to minimize the cost of potengiabr, and consider thmublic interest. Here, as
to irreparable harm for whichdal remedies are inadequate, ¢sirave repeatedly recognized
that the “loss of First Amendment freedoms,deen minimal periods of time, unquestionably
constitutes irregable injury.”Elrod v. Burns 427 U.S. 347, 373 (1976) (pluralityghristian
Legal Soc’y v. Walke#53 F.3d 853, 859 (7th Cir. 2006) (“The loss of First Amendment
freedoms is presumed to constitute an irrapke injury for which money damages are not
adequate . . . .”H.S. v. Huntington Cty. Cmty. Sch. Coil6 F. Supp. 2d 863, 879 (N.D. Ind.
2009) (same, in the Establishment Clause contiad);Civil Liberties Umon Inc. v. O’Bannon
110 F. Supp. 2d 842, 858 (S.D. Ind. 20@0)d, 259 F.3d 766 (2001) (same). In arguing to the
contrary, the School argues onlathhe Plaintiffs have failed t&how an Establishment Clause
violation, so they have failed to show any cagiie injury. For the reasons discussed above, the
Court disagrees, and since the Does will participasend observe the show and come into direct
contact with the improper endorsent of religion, the Court findbat the Plaintiffs have
satisfied this element.

The Court must next balant®e respective harms that wdlde avoided or caused by the
issuance of an injunction, along witine public interest. The only tma that the School identifies
is that the motion for a preliminary injunction is ‘@mvitation to this Court to essentially run the
School’'s performing arts program.” [DE 26, p. 3Bhat argument vastlgverstates the scope of
the motion or of this order, though. The Plainthifsve challenged a single aspect of a single

show. Granting the motion would not cause the Caubecome entangled in the operation of

20



the School’s performing arts program, and woulderdgil any continuing oversight of or input
into its operations or curriculum, save for pdigihy enforcing the discte injunction that has
been requested. Though the School may naturallyl r@doaving its performances subjected to
judicial scrutiny, it does not fier a cognizable injury by being ordered to comply with the
Establishment Clause.

The Court also acknowledges that if an injunction on relatively short notice were to upset
a substantial portion of the showcduld interfere with tb students’ ability tgarticipate in and
derive educational benefits from the showwewer, the injunction requested is narrow, and
only pertains to the visual aspect of one porof the show that can likely be excised quite
easily. In addition, as also notabove, the nativity scene itseifems to have only an ancillary
relation to the educatiohgoals served by the performancelanvolves relatively few students,
S0 enjoining its inclusion in the show will ncause substantial harm to the students. Last,
“injunctions protecting First Amendment freedeare always in the public interestyalker,
453 F.3d at 859, so that factor weighs in fasfoan injunction, too. Bancing the respective
harms, the Court finds that the harm that would result from declining to enjoin an activity that is
likely to violate the Establishment Clause outyixs the harm that would result from entering
such an injunction, sa preliminary injunction is warranted.

The Court must therefore determine the appropriate scope ofuhetian. As discussed
above, it is not per se impermissible to portadive nativity scene witBtudent performers, so
long as the totality of the circumstances of such a performance do not convey an endorsement of
religion. The injunction that thilaintiffs request against apprtrayal of the living nativity
scene during the show is thus somewhat overhrblowever, the School has not suggested any

middle ground. Further, it would be near impb#sio craft a preliminary injunction that
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complies with Rule 65(d)(1)’s specificity regement by defining each of the circumstances that
combine to make this particular living nativégene impermissiblend instructing the School
not to perform the show in that manner, whiteéhe same time notafting the injunction so
narrowly that the School could make a minkberation and comply with the injunction while
still violating the Establishment Claugeussian Media Grp., LLC v. Cable Am., [r&98 F.3d
302, 307 (7th Cir. 2010) (“[T]he injunction mussalbe broad enough to be effective, and the
appropriate scope of the umction is left to the distet court’s sound discretion.”$ee also
McCreary, 545 U.S. at 874 (“[D]istrict courts are fulbapable of adjusting preliminary relief to
take account of genuine changes in constitutigredjnificant conditions.”). Thus, to the extent
the requested injunction is slightly overbrords necessarily so, and the Court will grant
Plaintiffs’ request to enjoinrgy portrayal of the nativity scenkrough the use of live performers
during the 2015 Christmas Spectacular.

The Plaintiffs also request that the lprénary injunction bessued without a bond,
which is typically required under Rule 65(ce(mitting the issuance of a preliminary injunction
“only if the movant gives secity in an amount that the courbnsiders proper to pay the costs
and damages sustained by any party found to have been wrongfully enjoined or restrained”);
Roche Diagnostics Corp. v. Med. Automation Sys., 64& F.3d 424, 428 (7th Cir. 2011)
(“Normally an injunction bond or equivalent setyis essential.”). The School did not respond
to that request, nor has it sugtgd that it would suffer argosts or damages by having to
modify the show as directed in this order. Acdogtly, the Court will not rquire the Plaintiffs to
post a bond for this injution to take effect.

Finally, the Court notes thatelSchool requested in its resse brief that the Court enter

judgment in its favor on the merits of the conpiaThat request was premature regardless of
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the resolution of this motion, but having resolyled motion in the Plaintiffs’ favor, the Court
denies that request.

V. CONCLUSION

The Court GRANTS the Plaintiffs’ motionifa preliminary injunction [DE 13]. The
Court ORDERS that Concord Community SclsaslENJOINED from organizing, rehearsing,
presenting, or intentionally allomwy to be presented, any portraghh nativity scene that is
composed of live performers as part ofd@L5 Christmas Spectaculdnosvs. The Plaintiffs
shall not be required to post any bdaodthis injunction to take effect.

SOORDERED.

ENTERED: December 2, 2015

/s/ JON E. DEGUILIO

Judge
United States District Court
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