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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

FREEDOM FROM RELIGION
FOUNDATION, et al,

Plaintiffs,
V. Case No. 3:15-CV-463 JD

CONCORD COMMUNITY SCHOOLS,

N N N N N N N N N N

Defendant.

OPINION AND ORDER

This began as a case about a living nativignsc For the finalef its annual holiday
show, called the Christmas Spectacular, Cahétigh School would present a living nativity
scene during which students in costumes portrayed various nativity figures, while multiple
ensembles from a cross-section of the perforramg department playednumber of religious
songs and a faculty member read excerpts frenBthle telling the story of Jesus’ birth. This
practice continued for many years. In 2015, havea student and his father, along with the
Freedom From Religion Foundation, filed suisexsing that the religious content of the
Christmas Spectacular violated the Establishment Clause. In response, the School made some
changes to that portion of the show, proposingmit the Bible readigs and to add songs
celebrating other winter holidayThe Court found, though, that even with those changes, the
proposed show was still likely to violate the Establishment Clause, so the Court granted the
Plaintiffs’ request to enjoin thgresentation of a living nativitycene as part of the 2015 shows.

The show that was actually performediil5 thus bore little resemblance to the
religious presentations of previoysars. It did not include any le readings oa living nativity

scene—the two subjects of tR&intiffs’ motion for a prelimmary injunction. And while the
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show did include a brief display of a nativéigene (composed of marmjuens), that scene was

on stage for less than two minutes as thealisamplement to a single song performed by a
single ensemble. The presentatioriha nativity scene was thus not differentiated from the rest
of the show, which featured a wide and engagegety of visuals to augment the respective
musical performances, including images &itttos projected onto screens, dancing,
choreography, costumes, and lighting displays.

After the 2015 show, the Plaintiffs amendbdir complaint to assert Establishment
Clause challenges against each of those three versions of the show—the show as it was
performed in 2014 (and previous years); agdas proposed in 2015, prior to the preliminary
injunction; and as it was actualherformed in 2015. The parties have now filed cross-motions
for summary judgment. For the reasons that Yollthe Court finds that the show that was
actually performed in 2015 did not violate the Bislnment Clause. As to the first two shows,
the Court orders supplemental briefing as to Wwaethose claims remain live, and as to what
remedy may be appropriate.

|. FACTUAL BACKGROUND

Concord Community Schools is a public schomiporation located in Elkhart County,
Indiana. It serves approximately 5,300 studemshffour elementary schools, one intermediate
school, one junior high schqa@nd one high school—Concord High School, which has an
enrollment of about 1,700 studen®oncord High School has a pamihing arts department that
involves approximately half of the studentdreg school. The department includes a marching
band, three different concert bands, two jazzdsaa pep band, a string orchestra, a symphony
orchestra, and six different performance amalssbhoirs. The departmealso offers other

artistic outlets, with programs stance, theatre, and stagecratft.



The performing arts department presents a number of programs throughout the school
year that allow the students to experience performing in front of live audiences. Those include an
annual musical, a variety show, a band festigalhoral pops concert, a jazz café, and a
Christmas show, which is at issue here. Theistmas show origated in 1970 after the
marching band attended the Radio City Christi@pectacular during a trip to New York City.
Every year since then, the Schbals presented the Christn&gectacular, modeled after the
Radio City version, as its holiday sholihe Christmas Spectacular typically includes
performances from two string orchestras, m@lyony orchestra, a concert band, two jazz bands,
five choirs, and small chamber groups. It alsdudes dance teams, students from the drama
program, and stage techniciaagad involves over 600 studsnh total. The Christmas
Spectacular is performed five times each yeeluding four public performances over a
weekend, and a school-day performance for yousigelents in the district on a Friday.

The Christmas Spectacular traditionally ra®ut ninety minutelong, plus a fifteen
minute intermission. The first portion of the shawms for about siyt minutes, and includes
about twenty songs performed by the various miées. In the 2014 show, each of the songs for
this portion of the show were listed on one page of the program under the heading “The Magic of
Christmas.” This portion of the show was mageof secular songs relating to the Christmas
season, like Jingle Bells, Deck the Halls, Cardhef Bells, Let it Snow, and White Christmas.
Each song was generally performed by a diffeemsemble than the last, and the performances
included a variety of visual complementghe musical performances, including images
projected onto screens next to the stagecidg, choreography, arigihting displays. Some
performances also included costumes, propd beckdrops, and the auditorium was decorated

in a holiday theme, with Chrisias trees, lights, and garland.



Each of the songs following the interma@siin the 2014 show were listed on the next
page of the program under theading “The Spirit of Christnsd’ This portion of the show
began with three songs relatedhe religious Christmas holiday. The rest of the songs, which
lasted about twenty minutes, were listedhe program under the subheading “The Story of
Christmas,” and one of the ensembles perforndungng this portion wabsted as the “Nativity
Orchestra.” This segment of the show had jmeformed in nearly the same manner since the
Christmas Spectacular was first presented.dahavith an announcemteoy a faculty member,
stating: “Ladies and gentlemen: As we now present the Story of Christmas, we ask that you
please hold your applause urlie conclusion.” [DE 36-1]. Theafter, the faculty narrator,
reading from a script, told theosy of the birth of Jesus, réiag portions of the story as it
appears in the Bible, as theriaus ensembles played a medtdyten songs, including Angels
We Have Heard On High, Away in a Manger, Weaee Kings, and Hark, the Herald Angels
Sing. Parts of the narration were read over thsicaliperformances, while other portions were
read in between. During the third song, O Liffl@vn of Bethlehem, a backdrop depicting a
landscape scene appeared in front of the oreheststage, and studentgslked in costumes as
Mary and Joseph slowly walked across the fadrihe stage, as if walking to Bethlehem.

After a choir sang another song, the curtaineci® reveal a nativitgcene on stage. The
students dressed as Mary and Joseph stood ananger inside a set depicting a stable. On each
side of Mary and Joseph inside the stable stomkthtudents dressedvitmite robes, portraying
angels. More students dressedlaspherds stood on the sides &f stage outside of the stable.
All of the students stood still itheir places for the final twelvainutes of the show, while six
songs were played. During the third-to-last sdig, Three Kings, three more students dressed

as the three wise men slowly walked on stage,aira time, and took their place in front of the



nativity scene, as if presenting their gifts to Jesus. Omcpéatformers concluded the final song,
a recorded version of Joy to the World begkaying, and the nativity scene remained on stage
for about another forty-five seconds as dluglience applauded, unile curtain dropped.

After the performance of the 2014 show, Breedom From Religion Foundation sent a
letter to the School, objecting te presentation of the Christsy@pectacular as a violation of
the Establishment Clause. The Freedom From Religion Foundation is a not-for-profit
organization that advocates for the separatiachafch and statend it wrote the letter on
behalf of one of its members, John Baeparent of a student who had performed in the 2014
show. After receiving the lettethe School’s superintendent readtatement at a school board
meeting on September 8, 2015, during whichiéfended the Christmas Spectacular and
indicated that the School walbihot comply with the Freedom From Religion Foundation’s
request to remove the rgious aspects of the show.

Accordingly, on October 7, 2015, the Freedbrom Religion Foundation filed suit,
along with John Doe and his son, Jack DoeyTimen moved for a preliminary injunction,
asking the Court to prohibitéhSchool from including the lesnativity scene and the Bible
readings portraying the story of the birth of 3eas part of the Christmas Spectacular. [DE 13].
After the motion was filed, the School indicated tih&tended to make two changes to the show
as compared to previous shows. First, it dedito omit the narration that included the Bible
readings. Second, it added songs pertaining to Chanukah and Kwanzaa in the second half of the
show. The School planned to hatie show resume after the im@ssion with one of the string

ensembles playing “Ani Ma’Amin,” in referente Chanukabh, after which one of the choirs

! The magistrate judge granted motions for ezfdie individual plaintiffs to proceed
anonymously in this action. [DE 37, 49].



would sing “Harambee,” in reference to KwanzRaring each of those performances, images
reflecting those holidays would Ipeojected onto screens next te s$tage, such as a menorah or
a dreidel for Chanukah, and candles or aforakwanzaa. After those songs, the Christmas
segment would then be performed the sama #® past, except for the narration. In addition,
each of the three holidays would be introducea Isyjudent reading a short script noting the
cultural significance of the respective holiday. The Chanukah and Kwanzaa segments were
expected to last three or four minutes each, wth&eChristmas segment, as before, would last
about twenty minutes, with the thaty scene on stage for ttimal twelve minutes. Ultimately,
the Court found that the shaag proposed by the School v&tHl likely to violate the
Establishment Clause as an endorsementigfomr, so it granted the Plaintiffs’ motion for a
preliminary injunction. The Schoblad already agreed to omit tharration from the Bible about
Jesus’ birth, but the Court gradtthe Plaintiffs’ remaining requeahd enjoined the School from
presenting a nativity scene cposed of live performers gart of the 2015 Christmas
Spectacular shows.

As in past years, the Christmas Spectaculrttie School presented for its performances
in December 2015 began with about twentyvidlial performances by many of the School’s
bands, orchestras, and choirs, as wetleagral solos and small-group performarfceisese
performances were almost entirely secular imreg and were not affected by the injunction. As
in the past, they also included a wide rangeisiial complements to the musical performances.
For example, two string ensembles played stoyghie Trans-Siberian Orchestra, during which

they stood towards the front of the stage i lights dimmed, while stage lights overhead

2 This description of the show is based ondewirecording of the live performance, which has
been filed as an exhibit. [DE 53].



presented a light show in synch with the mu3ihe dance team performed for two songs in

which they presented choreogha&gl dance routines using cosesrand props, one of which was
accompanied by the combined bands. Many of the choir pieces included choreography, dancing,
and movement about the stage. During other santages were projected onto screens to the

sides of the stage, or videos were projected arsttreen over the center of the stage. Still others
included backdrops, stage decorations, or cossuifhis portion of the show lasted about
seventy-three minutes, concluding with the intermission.

After the intermission, the show resuingith a student reading the following
introduction: “Welcome to the Spirit tlhe Season, where we observe the many cultural
celebrations during this holidagason.” She then continued wih introduction of Chanukah:

Ouir first holiday we will celebrate toniglt Chanukah, also known as the Festival

of Lights. Chanukah is a Jewish holiday commemorating the rededication of the

Holy Temple, also known as the ®ad Temple, in Jerusalem. Chanukah is

observed for eight days amights, by the lighting of @andle held ira unique

candelabrum, called a menorah, each nigtii@holiday. “I Believe” is the English

translation for the title obur first selection that iperformed during Chanukah.
Performing Ani Ma’Amin, here &the Concord Chamber Strings.

The string ensemble then played Ani Ma’Amin, which lasted about four minutes, as images
reflecting Chanukah and the Jewish faith were projected onto the screen to the side of the stage.
After that performance concluded, the studbaeh read the following introduction of Kwanzaa:

Kwanzaa is a week-long celebration heldha United States and in other nations
where Western African population certaxist. The celetion honors African
heritage in African-American culture, andabserved the lasteek of the year,
culminating on January 1st with a feast and gift-giving. Kwanzaa possess seven
core principles represented by seven camdiiarambee is chanted after the 6th day

of celebration dedicated to creativitylease enjoy the Symphonic Choir as we
celebrate Kwanzaa with Harambee!

The choir then sang Harambee, as imagesaded with Kwanzaa were projected onto the

screens. This performance alasted about four minutes.



The remaining songs during the show were each associated with the Christian Christmas
holiday. These performances, including theken introduction, lasteabout twenty-two
minutes. After a choir sang a song entitled @nezing Night, the student read the following
introduction for the Christmas holiday:

Our country’s Christmas season originaded is based on tl@hristian celebration

of the birth of Jesus Christ. The Bibldlgehe story that Jesus was born to poor

parents in a small town; angels announieischbirth and he received many visitors,

from shepherds to kings, in the manger where he was born. He worked as a

carpenter and for three years as a tfraggoreacher. He had no family and never

traveled far from his birthplace. The Bible recites that in his early 30s, Jesus was
tried and executed. His life, particulaHys birth and death, moserve as the basis

of the celebration of two major holidaysdely recognized by many throughout the
United States and the world.

Various ensembles then performed the final iguigces of the show. As compared to the
proposed version of the show,awf the proposed songs duritigs sequence were removed,
while one, a piano solo, was added. As beforeiniage of an angel was projected on the side
screen as a choir sang Angels We Have #HearHigh. However, no student actors walked
across stage during the performance of O Little Town of Bethlehem, as they had in the past.

After the piano solo, the main curtain liftedreveal a nativity scenon stage. Given the
injunction, the scene did not incle any student performers. keatl, five mannequins, depicting
Mary, Joseph, and the three wise men, were situasgie the stable sdilnlike previous years,
no angels were inside the stabled no shepherds were outsidét.of he choir then sang O Holy
Night, after which the lights dimmed and the ni&gigcene was not seen again. In total, the
nativity scene was on stage for less than two tamurhe show then concluded with two songs
jointly performed by the choirs and orchestra,rafthich a recording of Joy to the World played
while the audience filedut of the auditorium.

After the performances of this show, the Plaintiffs filed an amended complaint. In

addition to challenging the show that ®ehool presented in 201#he amended complaint
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added claims challenging the versions ofghew that the School proposed to present in 2015,
prior to the issuance of thpgeliminary injunction, and thehow that the School actually

presented in 2015. As to each of those thresiames of the show, the Plaintiffs seek a

declaratory judgment that the show was unldahd a permanent injunction against presenting
those versions of the show in the future. They also seek nominal damages and attorneys’ fees.
Finally, the amended complaintaget! two additional plaintifffyoth of whom are individuals

with family members who have performed i @hristmas Spectacular. After a brief period for
discovery, the parties have both moved for summary judgment, and those motions have been
fully briefed.

1. STANDARD OF REVIEW

On summary judgment, the moving party bebesburden of demonstrating that there “is
no genuine dispute as to any madkfact and the movant is ettéid to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). A “material” faist one identified by the substantive law as
affecting the outcome of the sultnderson v. Liberty Lobby, In@77 U.S. 242, 248 (1986). A
“genuine issue” exists with respect to any matdact when “the evidence is such that a
reasonable jury could return a verdict for the nonmoving patty.”"Where a factual record
taken as a whole could not leadational trier of fact to fintbr the non-moving party, there is
no genuine issue for trial, and summary judgment should be grdéestishita Elec. Indus. Co.
v. Zenith Radio Corp475 U.S. 574, 587 (1986) (citirBpnk of Ariz. v. Cities Servs. C891
U.S. 253, 289 (1968)). In determining whether a gemigsue of material fact exists, this Court
must construe all facts in the light méstorable to the non-moving party and draw all
reasonable and justifiable infexees in that party’s favodackson v. Kotters541 F.3d 688, 697
(7th Cir. 2008)King v. Preferred Tech. Grpl66 F.3d 887, 890 (7th Cir. 1999). However, the

non-moving party cannot simply rest on the gdliéons contained instpleadings, but must
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present sufficient evidence to show the existari@ach element of its case on which it will bear
the burden at trialCelotex Corp. v. Catretd77 U.S. 317, 322—-23 (198&pbin v. Espo Eng’'g
Corp, 200 F.3d 1081, 1088 (7th Cir. 2000).

1. DISCUSSION

The Plaintiffs assert that & different versions of the Chiinas Spectacular violated the
Establishment Clause: (1) the version presem@®14; (2) the versiothe School proposed to
present in 2015 prior to the isswce of the preliminary injunctioand (3) the version the School
actually presented in 2015. The@t addresses the first two vienss together, as they share
common questions as to the Ctaicontinuing jurisdiction and &s what remedies may be
appropriate should the Court adjudicate thoaend in the Plaintiffs’ favor. The Court then
addresses the 2015 show thvais actually performed.

A. Christmas Spectaculars as Performed in 2014 and Proposed in 2015

The Plaintiffs argue that &hwersions of the Christra&pectacular that the School
performed in 2014 and that it proposed tdqen in 2015 prior tdhe issuance of the
preliminary injunction each viated the Establishment Clause. In issuing the preliminary
injunction, the Court found that the Plaintiffschshown a likelihood of success of proving that
the proposed 2015 show would violate the Estabient Clause. The Plaintiffs argue for those
same reasons that they are now entitledidginent as a matter of law that the proposed 2015
show would in fact have viated the Establishment Clause. They further argue that the 2014
version, which placed even greater emphasigeligion and Christianity, violated the
Establishment Clause as well.

In response, the School does not present any argument in defense of the constitutionality
of those versions of the showhe Court does not adjudicate the merits of these claims at this

time, however, because there are two other questhat need further consideration, one of
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which goes to the Court’s jurisdiction to decttiese issues: first, whether the Plaintiffs’
challenges to these shows have become moot,tesatthe Court lacks the power to adjudicate
them; and second, what remedy may be apprepstzould the Court reach the merits and
resolve these claims in the Plaintiffs’ favor.

1. M ootnhess

The School argues that theaRitiffs’ challenges to th2014 show and the proposed 2015
show are moot. It argues that it has made clasmgee those versions of the show and does not
intend to present those versions in the futsoethere is no longer a live controversy as to
whether those shows complied witle Establishment Clause. T&ehool did not raise the issue
until its surreply? though, and it failed to cite any factstive record in suppbof its argument.

The Plaintiffs’ previous briefalso made only passing references to mootness. Thus, the Court
finds that the existing filings areadequate to resolve this issue, so it will require supplemental
filings with legal and factualupport for the parties’ positions light of the discussion below.

Article 11l of the Constitution states thtte power of the federal courts extends to
“cases” and “controversies.” U.S. Const. art.8IR. Thus, “[u]nder Article 1ll, ‘cases that do not
involve actual, ongoing controversiare moot and must be dissed for lack of jurisdiction.”
Wisc. Right to Life, Inc. v. Schobh&66 F.3d 485, 490-91 (7th Cir. 2004) (quotieg'n of
Advert. Indus. Representatives, Inc. v. City of (326 F.3d 924, 929 (7th Cir. 2003)). Mootness
has been described as “the doctrine of stansign a time frame: The requisite personal
interest that must exist #te commencement of the litigati (standing) must continue

throughout its existence (mootnesg\rizonans for Official English v. Arizon&20 U.S. 43, 68

3 The filing is titled as the School’s reply ingport of its cross-mati for summary judgment,
but given the sequence of the briefing onrtiaions for summary judgment, the filing is
functionally the School’s surreply.
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n.2 (1997). That description is precise, though, as there are soro&able differences between

the two.Friends of the Earth v. Laidlaw Envtl. Sens28 U.S. 167, 189—-90 (2000) (noting that

this description of mootness “is not comprelnegiy. Unlike standing, on which a plaintiff bears

the burden of proof, the burden of proving thabatmversy is moot lies ih the party asserting
mootness, which is usually the defend&aidlaw, 528 U.S. at 1905chobey 366 F.3d at 491.

The Supreme Court has also acknowledged that “there are circumstances in which the prospect
that a defendant will engage in (or resuimaymful conduct may be too speculative to support
standing, but not too speculative to overcome mootnkagfaw, 528 U.S. at 190.

A case can become moot if tbenduct a plaintiff seeks to stop comes to an end on its
own, in which case the result a plaintiff is segkiras already occurred. Wever, “[i]t is well
settled that ‘a defendant’s woitary cessation of a challengeagtice does not deprive a federal
court of its power to determine the legality of the practideaitlaw, 528 U.S. at 189 (quoting
City of Mesquite vAladdin’s Castle, In¢.455 U.S. 283, 289 (1983pee also Chi. United
Indus., Ltd. v. City of Chi445 F.3d 940, 947 (7th Cir. 2006) (I$ttrue that the mere cessation
of the conduct sought to be enjoingdaes not moot a suit to enjdime conduct, lest dismissal of
the suit leave the defendant fteeresume the conduct the next day.”). Only when “subsequent
events malke] it absolutely cletirat the allegedly wrongful bavior could not reasonably be
expected to recur” will a casetome moot by voluntary cessatitaidlaw, 528 U.S. at 189;
accord Doe ex rel. Doe v. Elmbrook Sch. Oi&tmbrook ), 658 F.3d 710, 719 (7th Cir. 2011),
adopted in pertinent part en bar@87 F.3d 840, 842—43 (7th Cir. 2012). The Supreme Court has
described this burden of proof agrisgent,” “heavy,” and “formidable.Laidlaw, 528 U.S. at
189-90. When the defendants are public officiddsugh, courts “place greater stock in their

acts of self-correction, somg as they appear genuin8¢hober 366 F.3d at 492.
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The Seventh Circuit addressed a mootnesgdbyntary-cessation argument in a context
similar to this case iEImbrook | 658 F.3d at 718—241There, the plaintiffs challenged a public
high school’s practice of holding graduation cererasmn a church. Aftathe suit was filed, the
school moved its ceremonies back to school @rypand at the time the case reached the court
of appeals, the school had no mtien of holding any future cerammies at the church. The court
thus observed that “the likelihood that the Bestwill again use the Church for a graduation
ceremony . . . certainly has decredissince the litigation begald. at 719. The court
nonetheless held that the claim for prospectalief was not moot. Unlike cases where a
defendant moots a case by repealing a challengadesor ordinance, @xpressly disavowing a
challenged policy, the school presented “no ewdesf a formal or even an informal policy
change regarding graduation ceremonies,” aadgtiool did not officially rule out using the
church in the futurdd. at 720. And though the school assettet it had no present intent of
using a church again, no officiablicy would have prevented or@&v obstructed the school from
returning the ceremonies to tbleurch should its inclination eimge, so the Seventh Circuit
found that the request for prasgive relief remained live.

Here, the School declares in its surreply thdtas made it clear thatwill not return to
the pre-2015 program,” [DE 60 p. 5], but it failscite even a single piece of evidence to support
that assertion. The evidence that is actualipp@record is not smaclusive, either. Following
the 2015 show, the School’s superintendent stategsponse to an interragay that “[a]t this

time, [the School] does not anticipate making sigaiit changes to the pragn in future years.”

4 Theen bancSeventh Circuit reversed this opinion asghte merits of the underlying claim, but
adopted the opinion’s analis as to mootnesPoe ex rel. Doe v. EImbrook Sch. Di{&lmbrook
I1), 687 F.3d 840, 842—-43 (7th Cir. 2012) (“We adbetpanel’s original analysis on the issue(]
of justiciability . . . .”).
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[DE 52-7]. That statement is plainly insufficianta number of respects to establish mootness.
First, it does not reflect a commitmenit to present the previous versions of the show, it merely
indicates that “[a]t this time the School “does not anticipatdding so. As the Seventh Circuit
held inElmbrook the lack of a present intent to resutine challenged conduis not equivalent

to a commitment not to resume that cortdGé8 F.3d at 720. Second, by qualifying this
statement as representing the School’s integjt this time,” the School does not make clear
what, if anything, might affect that intent. Papls the School does not intend to change the show
at this time, during the pendency of litigation, nay wish to present the previous versions of
the show should it preilan this litigation> And third, this statement is vague, as it does not
indicate what “significant chreges” would entail; the School mar may not characterize the
proposed 2015 show as representing a “Baant change” from the actual 2015 show, for
example.

The School also asserts (again, withotihgiany evidence) that “the evidence is
undisputed that [the School]dhalready made significant changes even before this suit was
filed.” [DE 60 p. 5]. That argument directly cordrets the School’s argument at the preliminary
injunction stage, though, which was that thisecaas not ripe because the School had not yet
decided the content of the upciogp show. [DE 26 p. 10-11]. Nor ike School’s presentation of
a modified show in 2015 enough on its own to moot the Plaintiffs’ challenge to the previous
versions. IrElImbrook the school had not held its mostent graduation ceremonies at the
church, yet that did not motie case. 658 F.3d at 719-20. In fact, even when a defendant

repeals a challenged ordinance and replaceshtandifferent ordinance, a challenge to the

® In addition, the interrogatorat this statement respomid® asked about the School’s
intentions should the preliminary injunction becopgemanent, so this statement does not give
assurance that the School will not resumecbisduct should these claims be dismissed.
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repealed ordinance will not be moot if it'sufficiently similar” to the new ordinancé&le. Fla.
Chapter of Associated Gen. Contraict of Am. v. City of Jacksonvillé08 U.S. 656, 662, n.3
(1993);Smith v. Exec. Dir. of Ind. War Mem’ls Comm7d2 F.3d 282, 287-88 (7th Cir. 2014).

Finally, in a footnote, th Plaintiffs acknowledge testimony by the School’s music
director from a deposition taken before the prelamyninjunction issued, iwhich he stated that
the changes incorporated iritee proposed 2015 show were “manent.” [DE 33-2 p. 48]. That
testimony makes a stronger case for mootness as to the 2014 show (but at the same time would
undermine a case for mootness as to the prof&¥s show). The director also acknowledged,
though, that this was not any aifl or unofficial policy or pseition of the School, but only a
decision he had made as theedtor. It is also unclear vetther that testimony reflected a
commitment not to return to the previous versimmmerely a lack of a present intent to do so,
and neither party has provided any explaon or analysis on those points.

For those reasons, the Court cannot concludieis time that the School has met its
heavy burden of establishing that the claimspimspective relief as to the 2014 and proposed-
2015 shows are moot due to voluntary cessation. However, mootness affects a court’s subject
matter jurisdiction to decide a claim, so a coud aaluty to inquire furthhevhen the prospect of
mootness is preserEimbrook | 658 F.3d at 718-19 (noting thaetbourt raised the issue of
mootnessua sponteand ordered supplemental briefing to confirm its jurisdiction). And given
the limited briefing and support that has beengaresd thus far, requiring additional briefing is
the appropriate course. Accordingly, the Courgclis the parties to submit supplemental briefs
as to whether the Plaintiffs’ claims forgmpective relief as tthe 2014 and proposed-2015

shows are moot. The parties should also submyitaalditional evidence pertinent to that issue.
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There is another aspect of mootness thatdirther exploradin, too. The Plaintiffs
state in a footnote that, everthieir request for prospective rdli@ declaratory judgment and a
permanent injunction) as to these shows is moetr, thaim as to the 201ghow is still live and
justiciable as to their request for nominal dama&géfhile that proposition has been accepted by
some courts, it has been rejected by multiple distourts in this circuit, and has received
criticism elsewheré Neither party cited any authority attempted to present any analysis on
this issue, though. Accordingly,dtparties should also addraéssheir supplemental filings
whether the Plaintiffs’ claim for nominal damagessto the 2014 show can alone keep that claim

live should their request for prospectivéiekas to that claim be deemed moot.

® Since the proposed 2015 show was never perfiyrthe Plaintiffs haveo basis to request
nominal damages as to that show. In additionPilaetiffs do not seekrgy actual damages as to
any show.

" Compare Freedom From Religion Found., Inc. v. Franklin Cty., @3 F. Supp. 3d 1154,
1158-60 (S.D. Ind. 2015) (“By allowing FFRF to proc¢éedetermine the constitutionality of a
policy that has been voluntarily amendea¢ase illegal conduadt) hope of receiving $1.00,
vindicates no rights and is notask of the federal courts.frreedom From Religion Found.,

Inc. v. City of Green Bay81 F. Supp. 2d 1019, 1029-33 (E.D. Wis. 2008) (“Because an award
of nominal damages is virtually indistinguistefrom a declaratorjudgment which, like

Plaintiffs’ claim for injunctive relief, | have edady found nonjusticiahlé conclude that the
Plaintiffs’ nominal damages requees not prevent dismissal.gnd Freedom From Religion
Found., Inc. v. Orange Cty. Sch. B810 F. App’x 844, 848 n.3 (11th Cir. 2015) (holding that a
claim for nominal damages does not save an otherwise-moot alatm)Jtah Animal Rights

Coal. v. Salt Lake City Corp371 F.3d 1248, 1257-58 (10th Cir. 2004) (“It may seem odd that a
complaint for nominal damages could satisfyide IlI's case or controversy requirements,

when a functionally identical claim for declaratoefief will not. But this Court has squarely so
held.”); see also Freedom From Religion Foundg.m. New Kensingth Arnold Sch. DistNo.
15-3083, 2016 WL 4191499, at *9 (3d Cir. Aug29,16) (Smith, J., concurring) (writing
separately to express “skepticism that a cli@mominal damages alone would suffice to create
standing or save a case from mootneddtah Animal Rights Cogl371 F.3d at 1262

(McConnell, J., concurring) (“[ Tk proposition that a claim for nominal damages automatically
precludes mootness is inconsistent with fundamental principles of justiciability.).
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2. Remedy

The second question as to the 2014 aonggsed-2015 shows that requires additional
briefing is what remedy should be awarded if thokims are resolved on their merits in the
Plaintiffs’ favor. The Plaintiffs seek a peament injunction, a deatatory judgment, and
nominal damages. While they spend considertile arguing in support of their request for $1
per performance in nominal damages, the entoktiieir argument for a permanent injunction is
that they “are . . . entitled to injunctive reliEfjoining the School Corporation from staging the
challenged program in any of its three fornfBE 54 p. 30]. A permanent injunction does not
inevitably follow from any finding that a right has been violated, thoBglkger Catholic, Inc.

v. Walsh 620 F.3d 775, 782 (7th Cir. 2010). Rather, @ypseeking a permanent injunction must
demonstrate: (1) that it has suffered an irrepariapley; (2) that remedies available at law, such
as monetary damages, are inadequate to caafeefor that injury; (3) that, considering the
balance of hardships between the plaintiff daténdant, a remedy in equity is warranted; and

(4) that the public intest would not be disservday a permanent injunctioeBay Inc. v.
MercExchange, L.L.C547 U.S. 388, 391 (2006360 Insight v. The Spamhaus Proj&€0

F.3d 594, 604 (7th Cir. 2007) (holding that the ttwad a duty to consider the appropriateness

of a permanent injunction even when the defahdas in default and did not respond to the
request). The Plaintiffs have made no attempiiotgso here. In addition, even if any changes to
the show do not result in these claims bemapt, those changes may still affect whether a
permanent injunction is an appropriate remedydlaw, 528 U.S. at 193 (citin@ity of

Mesquite 455 U.S. at 289 for the proposition that “Although the defendant’s voluntary cessation
of the challenged practice does not moot the case, ‘[sJuch abandonment is an important factor
bearing on the question whethezaurt should exercise its power to enjoin the defendant from

renewing the practice™ (atation in original)).
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A related issue that needs to be addressdetiscope and construction of any permanent
injunction. Rule 65(d) requires eyenjunction to “state its termspecifically” and “describe in
reasonable detail—and not by referring to theglaint or other document—the act or acts
restrained or required.” Fed. R. Civ. P. 65(d)([A] court has an indeendent duty to assure
that the injunctions it issuesmoply with” these requirement€hi. Bd. of Educ. v. Substance,
Inc., 354 F.3d 624, 631-32 (7th Cir. 2003) (internaltmtaomitted). The Plaintiffs’ request for
“an injunction prohibiting the presentation of anytloé three versions of the event at issue in
this litigation” fails to comply with those requirements, as it is neither specific nor self-
contained. [DE 54 p. 33]. In addition, as the Cowtied at the prelimingrinjunction stage, the
fact-intensive nature of these claims magedting an appropriate injunction particularly
challengingBooks v. City of Elkhart, IndqBooks ), 235 F.3d 292, 307 (7th Cir. 2000) (“In
crafting equitable relief to comply with our jusignt today, the district court must ensure that,
although the condition that offends the Constitutioglisinated, Elkhart retains the authority to
make decisions regarding the plasgof the monument.”). That éso a factor to consider in
deciding whether an junction is justified Badger Catholic620 F.3d at 782 (“As for the choice
between declaratory judgment aantlinjunction: that's a matter left to the district judge’s
discretion . . . . The problem with issuing an imgtion straight off is tat the details required by
Fed.R.Civ.P. 65(d)(1)(C) would m®nsiderably more elaborateaththe terms of a declaratory
judgment. The district judge wa®t looking for an opportunity ttake over management of the
University’s activity-fee program. If the entof a regulatory injunctin can be avoided by a
simpler declaratory judgmerdgyeryone comes out ahead.”).

Accordingly, the Court directs the padito submit supplemental briefs addressing

whether a permanent injunctionvigrranted if Plaintiffs prevain these claims on their merits,
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and, if so, what specific injunction should issuepémticular, the Plaintiffs’ filing must include a
proposed injunction and explainthovhy that particular injaction is warranted and how it
complies with Rule 65(d).

B. Christmas Spectacular as Performed in 2015

The Plaintiffs also challenge the versiorttod Christmas Spectacular that was actually
presented in 2015. The Court can proceed to the nedtitss claim, as there is no question that
it presents a live and justiciable controversye Bthool has given no irwdition that this claim
may be moot, and in fact has stated that isdu# anticipate making significant changes to the
program in future years. The Plaintiffs alsov@atanding to challenghis show. The individual
plaintiffs have come, or will come, into direct and unwelcome contact with the display to which
they object—Jack Doe as a student perforiméine show, and the remaining individual
plaintiffs as attendees with children or famihembers in the show. Under the existing law of
the Seventh Circuit, that gisehese plaintiffs the requisiteterest to have standingooks v.
Elkhart Cty., Ind(Books 1), 401 F.3d 857, 861 (7th Cir. 200@plding that a party has standing
to raise an Establishment Clause challengeelf timust come into direct and unwelcome contact
with the religious display to participate fullg a citizen and to fulfill legal obligations”);
Sherman ex rel. Sherman v. Kp6R3 F.3d 501, 507 (7th Cir. 2010) (holding that a student at a
public school who was exposed tpractice that allegedly violatee Establishment Clause had
standing to challenge that practic€)pft v. Governor of Tex562 F.3d 735, 746 (5th Cir. 2009)
(likewise as to parents). The Freedom Frorfigien Foundation also has associational standing
since one of its members has standing, theasts it seeks to protect are germane to its
organizational purpose, and neitlilee claim asserted nor the relief requested requires the

participation of individual members, #ss not seeking compensatory damadtist v. Wash.
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State Apple Advert. Comm'432 U.S. 333, 343 (197 &zell v. City of Chicagab51 F.3d 684,
696 (7th Cir. 2011).

The Court therefore considers whether the 2015 show campiib the Establishment
Clause. The First Amendment states, in ghet “Congress shall make no law respecting an
establishment of religion . . . U.S. Const. amend I, cl. 1. Though this provision specifically
refers to Congress, courts have held thaFth@teenth Amendment made this provision equally
applicable to state amdunicipal government&verson v. Bd. of Educ. of Ewing TW@30 U.S.

1, 8 (1947)EImbrook Il 687 F.3d at 849. lnemon v. Kurtzmarthe Supreme Court articulated
a three-pronged test to idénp violations of the Estialishment Clause: Under themontest, a
governmental practice violates the Establishn@atise if it (1) lacks a legitimate secular
purpose; (2) has the primary eff@ftadvancing or inhibiting religin; or (3) fosters an excessive
entanglement with religion. 403 U.S. 602, 612—13 (1974¢ Seventh Circuit recognizes that
this test “remains the prevailg analytical tool for the angdis of Establishment Clause
claims.” ElImbrook Il 687 F.3d at 849 (quotir§ooks | 235 F.3d at 301).

The Supreme Court has alsti@rlated two other approachkg which an Establishment
Clause violatiorcan be detectedd. First, a governmental practice violates the Establishment

Clause if it has “the effeatf communicating a message of government endorsement or
disapproval of religion.”ld. (quotingLynch v. Donnelly465 U.S. 668, 692 (1984) (O’Connor,
J., concurring))see also Cty. of Allegheny v. ACLU, Greater Pittsburgh Chapé U.S. 573,
592-93 (1989). Under that test, a court muassess the totality ¢fie circumstances
surrounding the display to determine whetherasoeable person would believe that the display

amounts to an endorsement of religiorklimbrook Il 687 F.3d at 850 (quotirBooks | 235

F.3d at 304). The Seventh circuit has “viewesl éhdorsement test as a legitimate part of
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Lemon’ssecond prong,id., so the Court uses this test to appéynon’sprimary-effect prong.
See Shermar623 F.3d at 517 (articulatingemon’sprimary-effect prong as asking, “irrespective
of government’s actual purpose, whether thetmraainder review in fact conveys a message or
endorsement or disapproval”). Second, the gawemnt violates the Establishment Clause if it
“applie[s] coercive pressure on an indivillt@asupport or participate in religionElmbrook I,
687 F.3d at 850see also Santa Fe Indep. Sch. Dist. v.,[33® U.S. 290 (2000)ee v.
Weisman505 U.S. 577 (1992). Though it is not cleartiter or where this test belongs in the
Lemontest, “it is evident that if # state ‘coerce[s] anyone to supparparticipate in religion or
its exercise,” an Establishme@tause violation has occurredtmbrook 1, 687 F.3d at 850
(quotingLee 505 U.S. at 587) (alteration in original).

Here, the parties focus most heavily on theoesement test, so the Court considers that
test first. The Court then considers whethershow was religiouslgoercive, and whether it
had a legitimate secular purpose.

1. Endor sement

“[T]he prohibition against governmental emdement of religion ‘precludes government
from conveying or attempting to convey a messagertiigion or a particalr religious belief is
favored or preferred.’Allegheny 492 U.S. at 593 (quotingyallace v. Jaffree472 U.S. 38, 70
(1985) (O’Connor, J., concurring)) (alteratiordaamphasis omitted). The endorsement test
“asks whether, irrespective gbvernment’s actual purpose, h@ctice under review in fact
conveys a message of endorsement or disapproBaldks 1| 401 F.3d at 867 (quotirfgreedom
From Religion Found., Inc. v. City of Marshfield, Wj03 F.3d 487, 493 (7th Cir. 2000)). In
applying this test, courts “euste the effect of the chatiged government action by ‘assessing
the totality of the circumstaes surrounding the display toteenine whether a reasonable

person would believe that the display@amts to an endorsement of religiond’ (quoting
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Books | 235 F.3d at 304). More specifically, couatsk “whether an objective, reasonable
observer, ‘aware of the histoand context of the communityd forum in which the religious
display appears,” would fairly understand thgpthy to be a government endorsement of
religion.” 1d. (quotingCapitol Square Review & Advisory Bd. v. Pingh#5 U.S. 753, 780
(1995) (O’Connor, J., concurring)).

In addition, “the case law has evince@aipl concern witlhe receptivity of
schoolchildren to endorsed religious messagas] has “long guarded against government
conduct that has the effect of promotnetjgious teachings in school settinglmbrook I, 687
F.3d at 851. As the Seventh Circuit discussdelimbrook I “[d]isplaying religious
iconography and distributing religious literatimea classroom setting raises constitutional
objections because the practice may do rttoaa provide public school students whkitnowledge
of Christian tenets, an obviously permissibaim of a broader curriculum.” 687 F.3d at 851.
“The concern is that religiowdisplays in the classroom tendgmmote religious beliefs, and
students might feel pressure to adopt theoh.”

That does not mean, though, that any cordeimhagery that carries an inherently
religious meaning must be purged from the school sefiituge v. Grahami49 U.S. 39, 42
(1980);Sch. Dist. of Abington Tp., Pa. v. Schen®f U.S. 203, 225 (1963). Rather, context
and circumstances remain ke the Supreme Court notedlynch to “[flocus exclusively on
the religious componerf any activity would inevitablydad to its invalidation under the
Establishment Clause.” 465 U.S. at 680. Applying tact-specific analys, courts have held
that school choirs can perform sacred muBaychman ex rel. Bauchman v. W. High StB2
F.3d 542, 554 (10th Cir. 1997) (“Archoral curriculum designed &xpose students to the full

array of vocal music culture . . . can be expddb reflect a significamumber of religious
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songs.”); that Christmas carols da@ sung at school assembliegrey v. Sioux Falls Sch. Dist.
49-5 619 F.2d 1311, 1315 (8th Cir. 1980); that studentgeamact religioustuals as part of a
secular curriculumBrown v. Woodland Joint Unified Sch. Djst7 F.3d 1373, 1380 n.6 (9th Cir.
1994); and even that students can present a Inhatigity scene as a past a holiday program,
Doe v. Wilson Cty. Sch. Sys64 F. Supp. 2d 766, 800 (M.D. Tenn. 2008). None of those cases
establishes bright-line rules, but each illugsahow in appropriate circumstances, religious
content can permissibly intersect with a $aceducation. Conversely, the Court found on the
preliminary injunction in this e that the living natity scene the School gposed to present in
2015 was improper—not because living nativitgrses are categorically impermissible, but
because the context and extenthadt particular presentatiavould convey an endorsement of
religion, which justified the injunction the Paiffs requested against performing a living
nativity scene in that particular show.

Here, in arguing that the 2015 show endorsédioa, the Plaintiffs largely argue that the
Court found that the proposed 208w endorsed religion, and thiae only change to that
version was replacing the student actors witmmeguins. That is simply not true, though. Not
only did the nativity scemin the actual 2015 show not inckulive actors, it was only on stage
for under two minutes, while a singg@semble performed a single sénthose changes
fundamentally altered thaativity scene’s rolén the show as compared to previous versions.
Prior shows emphasized the nativity and setartafpom any other aspect of the show in

multiple respects: it was on stage for over twelve minutes while six different songs were

8 The Plaintiffs fail to even acknowledge that factheir briefing, instead repeatedly asserting
that the only change was to replace studentsmwéhnequins in the nativity. Because the video
conclusively refutes those assertions, teynot create genuirdisputes of factScott v. Harris
550 U.S. 372, 380-81 (2007).
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performed by multiple ensembles representisgoas-section of the entire performing arts
department. And even before the living nativitgitappeared on stage, student actors walked
across stage in front of a backdrop, as if walkmmgethlehem, and a narrator told the story of
Jesus’ birth, making the nativity performancefiie&t the visual centerpiece of a twenty-minute
portion of the show. By comparison, the resthaf show featured a series of independent
performances of two to four minutes each, makirggnativity by far the most prominent aspect
of the show.

The portrayal of the nativity sae in the 2015 show was velijferent. As just noted, the
nativity scene was on stage for less than two minutes. It did not span multiple performances,
either, as it was only on stage while a clsaing a short version of O Holy Nighand it was not
on stage for the conclusion of the show. The scesealga less elaborate than in previous years.
Previous shows included almost twenty studentra@s part the living nizity scene. Mary and
Joseph stood inside the stabléibe a manger, with three students on each side dressed in white
robes, depicting angels. Studedtsssed as the three wise men would then walk onto the stage
and take their place in front tfe nativity scene. In addition, itiple students were spread to
the sides of the stage dressed as shepherds. The nativity scene that was actually presented in
2015, though, included only Mary, Joseph, and three miesg each situated inside the stable set
and depicted by mannequimstead of students.

When presented in that limited manneeg ttativity scene did not stand out from any

other portion of the show, during which almost every performance was accompanied by some

9 A song that, while distinctly religious in naéy has been widely corexl by popular musicians,
including Nat King Cole, Bing Crosby, Libara, Cher, Neil Diamond, Celine Dion, Mariah
Carey, Destiny’s Child, Christina Adera, Josh Groban, and Carrie Underwdsele
http://www.allmusic.com/search/all/0%20holy%20night.
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sort of visual complement in order to make #how visually as well as musically pleasing and
engaging. For example, during a number ofgreninces, images were projected onto the
screens on each side of the stage. Marti@thoir performances included dancing or
choreography. Some of the performances bysthing ensembles were accompanied by lighting
shows. For one performance, the bands playsohg called Secret Agent Santa, while actors on
stage and in a recorded video projected oeater stage showed Santa Claus apprehending
present-thieves. In another, a percussionrahieplayed a song called the 12 Drum Fills of
Christmas, while the screen over center stage/st slides correspondingth the twelve days

of Christmas as each day would have been mentioned in the song. The dance team also
performed in multiple numbers, including oneahich about twenty students dressed in
costumes as wooden soldiers and other chasgotesented a choreographed routine while the
bands played the Parade of the Wooden Swld@ther songs included decorations, costumes,
props, and choreography, too.

Set against that context, nothing aboutgresentation of the nativity scene, which
likewise provided the visual complement fosingle song, drew additional emphasis to or
suggested a preference for the nativity. To theraoy, it was presentazh par with each of the
other performances. Under those circumstarees) though the nativity scene is undoubtedly
religious in nature, a reasonalbleserver would not perceive theosv as expressing a preference
for the nativity scene omelorsing its religious messageompare Books J401 F.3d at 868
(holding that where th€en Commandments were presented in a manner similar to the other,
secular components of the display, the contexhdidsuggest that they were included for their
religious messageyith Ind. Civil Liberties Union v. O'Bannor259 F.3d 766, 773 (7th Cir.

2001) (finding that a monument of the Ten Coamaiments conveyed a message of endorsement
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in part because it was “a display distinct biotits placement by other statues and monuments
and in its content”)see also Wilson Cty564 F. Supp. 2d at 799-801. Moreover, given the
varied assortment of visualsgttughout the show, the reasonatleserver would not perceive an
endorsement of Christianity over ChanukalKesanzaa simply because a Christmas song briefly
included a stationary display on stage whike @hanukah and Kwanzaa songs featured images
projected onto screens—neither staut in the show as a whole.

The nativity scene also differed from previgesrs in that it did not portray a narrative
of the story of Jesus’ birthhais further reducing its likelihaoof conveying a religious message.
In previous years, a narrator read passagestfierBible of the story of Jesus’ birth during this
portion of the show. As noted above, this segmaéso began with students walking across stage
prior to the appearance of the nativity, as if wadkto Bethlehem, after which the nativity scene
appeared on stage, and the threeewnen would then walk up tactake their place in front of
the nativity, as if presentingelr gifts to Jesus. The sequemdesongs also roughly correlated
with the nativity story, further reinforcing thaarrative. As presented in that manner, the
nativity was not just a pleasingstbetic complement to the performance of Christmas songs, but
conveyed a deeply religious message.

Those elements were each absent from the 2015 show, except that it included a similar
sequence of songs. It would be asking darmuch of the reasonable observer, though, to
presume that they would perceive those sqogk/ some of which include words) as
constituting a narrative of Jeswbirth. Rather, without those other cues, the observer would
merely perceive them as a number of mostly-familiar songselzdé to Christmas, some of

which include corresponding visuals. Thus, etreugh this portion of the show still includes
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religious songs and some ggbus imagery, it does not embodgarly the same religious
content.

In addition, the show’s inclusion of Chanitikkand Kwanzaa, and its spoken introductions
of each of the holidays, further served tagal those performancisa secular contexf. After
the intermission, the show resumed with a shiideading the following introduction: “Welcome
to the Spirit of the Seasdhwhere we observe the many culturalebrations during this holiday
season.” Then, along with each of the three hgkdthe student read a brief introduction
describing the holiday and its celebration. Phantiffs argue that the wording of the
introductions expressed a preface for Christianity, but thed@rt disagrees. The introductions
were each about the same length and includedisiabout the background and celebration of
the respective holidaysnd adequately conveyed their educational messages.

Courts have found those sorts of explanatimesiningful in deciding whether a display
containing religious components sends asage of endorsement. For exampldooks || the
Seventh Circuit approved of a display containthe Ten Commandments in part because it
contained a written explanation of the significa of each of the documents in the display. 401

F.3d at 868. Similarly, Justice O’Connor emphasizedllieghenythat a display containing a

19The Court found at the preliminainjunction stage that the indion of these holidays did not
attenuate the message of endorsement, largebubke the show still placed a disproportionate
emphasis on the Christmas holiday, “and in partidhlareligious aspedcf that holiday through

the live depiction of the nativitgcene.” [DE 40 p. 18]. For theasons just discussed, the show

that the School actually preseditéid not place a similar emphasis the religious aspect of the
Christmas holiday through the nativity scenesthegating that distinction. And as discussed
below, the remaining distinction—more Christmas songs than Chanukah or Kwanzaa songs—is
readily explained by secular factors when thamags are not used amplify the religious

message conveyed by other aspects of the show.

11 The program listed each of the songs followtimg intermission under the heading “The Spirit
of the Season.” [DE 27-9].
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Christmas tree and a menorah also includedrasating that the city saluted liberty and
freedom, so the display as a whole conveyed a mesdaluralism and freedom of belief, not a
message of endorsement of any of itgrelis components. 492 U.S. at 635 (O’Connor, J.,
concurring). Converselyhe Seventh Circuit i@’Bannonfound that a display containing the
Ten Commandments endorsed religion in pacahbee it lacked “any marker explaining why
these particular texts have been combin289 F.3d at 773. Here, the student-read introductions
underscored that the performances duringpbrsion of the show we meant to observe
holidays celebrated by different cultures and rehgi and thus conveyed a message of inclusion
and education rather than endogsthe religious or culiral content of any of the performances.
See Books |401 F.3d at 868 (“In a pluralistic sogieteasonable peoplercasually tell the
difference between preaching religion and teaching about the role of religion in our history.”).
Granted, the show still included more Christmas songs than Chahok#wanzaa
songs, perhaps emphasizing the Christmas holiday somewhat more than the other holidays. But
the show also included many more secular songs, so the show as a whole did not present a
disproportionate number of Christmas songsdadition, the greater numbef Christmas songs
as compared to the other holidays would eds#yerceived by a reasonable observer as
reflecting the greater extent to which those sdrayge permeated into the secular culture. The
hypothetical observer could likehum along with any number of religious Christmas songs, like
Angels We Have Heard on High; Hark, The Heratdjels Sing; or Joy to the World, while such

an observer might be hard pressed to egeagnize songs devoted to Chanukah or Kwanzaa.

12 The Plaintiffs also argue that while the song Kia’ Amin represents the Jewish faith, it is not
actually associated with Chanukah. Even assg they are correct, though, no reasonable
observer of the show would be aware of thatidction, so it is immat&l in this context.

28



That simply reflects the different extent toiatinthose holidays have become a part of the
secular culture, not an endorsementbioé of the holidays over the othéts.

Finally, a reasonable observemiso presumed to be aware of the history of an event.
McCreary Cty., Ky. v. Am. Civil Liberties Union of K§45 U.S. 844, 866 (2005)
(“[R]Jeasonable observers have reasonable memories, and our precedents sensibly forbid an
observer ‘to turn a blind eyte the context in which lfie] policy arose.” (quotinganta Fe530
U.S. at 315))Books I} 401 F.3d at 867 (noting that the reaable observer is “aware of the
history and context of the comumity and forum in which the ligious display appears”). The
Plaintiffs argue that this factor cuts in thigivor, as the observer would believe that the School
made only superficial changes from the versioissite in the prelimiary injunction, which the
Court found was likely to violate the Establishin€@tause. To begin wittthe proper point of
comparison would not be the version théd&ud proposed to pesfm in 2015—given the
injunction, the School never presented and no ebsaaw that versiea-but the version that
had actually been presented in 2014 and inipuswears. And the @irt believes that an
observer viewing the 2015 show would perceimbstantial changes in comparison to those
shows; changes that fundamentally altered tlagactier of the show and the message it conveys.

The overtly religious aspects of the previousves were either omitted entirely (the Biblical

13 See Florey619 F.2d at 1317 n.5 (“The singing of ‘Christsrcarols’ appears to be a primary
focal point of appellants’ objections . . . . Tgdaarols are sung with regularity on public and
commercial television and are p&d/on public address system®fifices, manufacturing plants
and retail stores in every city and village. Many carols have a religious theme; some do not.
As in the centuries gone by, some persons objdbetsinging of carols with a religious basis in
any place but the church or home because theyifaeto do so debases religion; others have the
same objection but because they feel it enharetggon. We take no part in this argument, it
being entirely clear to us that carols haehieved a cultural significar that justifies their

being sung in the public schools of Sioux Falsth Dakota, if done in accordance with the
policy and rules adopted llgat school district.”).
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narration) or altered and minimized (the natiatene, which was on stage for only one song for
under two minutes, was not composed of stugerformers, and was lestaborate than in
previous years). The 2015 showakelebrated other religious and cultural holidays, with each
introduced by a student (nofaculty member) reading a brigftroduction of the holiday. The
second act of the show also began with anagilon that it was obseng the various cultural
celebrations of the holiday season, which plabedoerformance of Christmas songs in a
different light. In short, th€ourt believes that a reasonableserver would perceive the 2015
show as a genuine departure from the previous versions.

The same would be true even when canmg the actual 2015w to the proposed
show. Though the changes from that version weia@lsmnumber, they were large in effect, and
the presentation of the passiveivity scene for such a brief time was simply not comparable to
the elaborate, live, extendedtingy scene the School dgproposed to present. If the reasonable
observer was actually oriented to that propossdion of the show, they would understand that
the School did not merely swap out students for mannequins, but also substantially changed the
role the nativity scene played in the latter portibthe show. If anythinga reasonable observer
would likely perceive the brief inclusion of ativity scene as a nod todtshow’s tradition, not
an effort to retain the religious message congdyeprior shows. Thus, the history of the show
would not cause the reasonable observer to belmtehe show that was actually presented in
2015 endorsed religion, either.

At bottom, the endorsement test involves kshio, qualitative assessment of the totality
of the circumstances of a given display. Hersgbleon the circumstances and presentation of the
show as a whole, and the way in which areotiye, reasonable observer would likely perceive

it, the Court finds that the @stmas Spectacular that was adly performed in 2015 did not
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convey a message of endorsement ofjiati. Like the display containing the Ten
Commandments iBooks || as to which the Seventh Ciitaoncluded that a reasonable
observer would “think history, neteligion,” 401 F.3d at 869, theo@rt finds that a reasonable
observer of the Christmas Spectacular wahidk music and perfonance, not religion.
Accordingly, the show did not constitute anlawful establishment of religion under the
endorsement test.

2. Coercion

Having found that the Christmas Spectacdidrnot convey a message of endorsement,
the Court must also consider the Plaintiisgjument that the Christmas Spectacular was
unlawful because it was impermissibly coercivel &g the Supreme Court stated that “the
Constitution guarantees that government maycaoetce anyone to support or participate in
religion or its exercise, or otheise act in a way which ‘estaldtiss a state relign or religious
faith, or tends to do so.” 505 U.S. at 587 (quotiygpch 465 U.S. at 678) (internal alteration
omitted). Though the show here did not involve argrcise of religion, ke prayer, the Seventh
Circuit has held that this peiple extends beyond the coercuireligious activity itself.
Elmbrook Il 687 F.3d at 885. IRImbrook 1| the court explained thanhdorsement of religion
and coercion of religion are “two sides oétsame coin,” as a government endorsement of
religion will apply “indirect ceercive pressure upon religious minorities to conform to the
prevailing officially approved religion.”ld. (quotingWallace 472 U.S. at 60 n.51). Here, for the
reasons just discussed, the Galges not find that the Christmas Spectacular as performed in
2015 endorsed religion, so the performers and audience members would not have been subjected
to any indirect coercive pressure tofmrm to Christianityunder that theory.

The Seventh Circuit also held Eimbrook llthat coercion will be present “when the

government directs students to attend a perghsChristian, proselyzing environment.” 687
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F.3d at 855. There, the school hitdgraduation ceremony in a clkhrthat was full of religious
imagery. The lobby of the church also had postedsbanners directing religious messages to
students; pamphlets that advestighe church’s ministries for students and that called on the
students “to live and love like Jesuand staff members readyd@scuss the church’s religious
offerings.ld. at 852. The court described this enniment as “obviously aimed at nurturing
Christian beliefs and gaining new adherentsagnthose who set foatside the church.ld. at
853. The court found that this environment was @wersince it would “cre@ subtle pressure”
to conform to those beliefs, particularly ifrse attendees began partaking of the church’s
offerings, in which case the “laaf imitation” would operatdd. at 855.

Those same concerns are not prekeng. First, unlike the church Elmbrook there
were no proselytizing materialsathmight have called studentspartake in religious offerings
or activities. And though the show included some religious songs and briefly displayed some
religious imagery, it was not pasively Christian. To the caatry, the show was pervasively
secular, as the majority of the show was devtagulurely secular themes, and even the religious
songs were mostly familiar songs that have bexpart of the secular culture. Further, because
the manner in which the nativiscene was presented in thi®shdid not convey a message of
endorsement, the performers who were singihie the nativity scene was on stage would not
have reasonably felt as if they were being ceérto celebrate a religie message through their
performance.

Nor was there any opportunity for students or audience members to engage in any
religious activity or observanaich that the law of imitatiowould have exerted influence on
other individuals. As for the audience membghsir role was to passively observe the show

while the nativity was on stage just the samthayg passively observed the rest of the show.
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Perhaps the presence of the nativity promptedesaudience members to pray or meditate, but
an audience member’s internal, subjective respaassd not apply any coercive pressure to any
other audience memb&The student performers likewiserfiemed their respective parts the
same with the nativity scene on stage as Weyld have without, and there was no opportunity
for them to engage in any méstation of religious observe@. Again, perhaps some of the
performers derived additional meaning fréme presence of the nativity during their
performance because of their own religious background, but those internal feelings would not
have applied coercive force on their claages. That distinguishes this case filgimbrook |

687 F.3d at 855, where the court was concernaidatiendees woules other students taking
pictures in front of the religious symbols oegfiing with the church’staff members about its
religious offerings, which could subtly inknce them to do the same. Because those
circumstances are not present here, the lamitdtion would not havapplied any coercive

force on the performers or attendees. TherefoeeCthurt finds that the show did not violate the
Establishment Clause under the coercion test.

3. Purpose

The Plaintiffs finally argue that the @stmas Spectacular was unlawful because its
religious components lacked a legitimate secpiapose. “When the government acts with the
ostensible and predominant purpa¥ advancing religion, it violas th[e] central Establishment
Clause value of official ragious neutrality, there being nouteality when the government’s
ostensible object is to take sideBltCreary, 545 U.S. at 860. This prong of themontest

“asks whether the government’s actual purpose endorse or diggrove ofreligion.” Books I|

1 The audience applauded when the nativity se@peared on stage, but that reaction was not
prompted in any way by the show itself (th@ictbegan singing even before the applause
concluded), and was quite cleantyresponse to the pending litigan, as the previous shows did
not involve similar applause when the nativity appeared.
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401 F.3d at 863. “[A] secular purpose need not beeiftliusive one,” though; “it is sufficient if
the government hasa secular purpose.’Sherman623 F.3d at 507 (quotirgridenbaugh v.
O’Bannon 185 F.3d 796, 800 (7th Cir. 1999)) (internakéedtion omitted). Courts also generally
give deference to a government’s stated purpdmeéghe stated secular purpose “has to be
genuine, not a sham, and not merdygondary to a religious objectivdMtCreary, 545 U.S. at
864. Accordingly, courts evaluate a display’s purpose in light of itecpkar presentation and
circumstances, again through #nges of an objective observéd. at 862.

Here, the School has articulated a numbsgaular purposes thatiide the production
and performance of the Christmas Spectaciilae.show as a whole is intended to provide
students with experience performing in frontieé audiences. The Schaiblus integrates as
many aspects of the Performing Arts Departnasnpossible into the show, including its bands,
orchestras, choirs, and jazz bandsaddition to its dance teamndrama students, and stage
technicians. The show is designed so as “twige intense challenges to each performer through
the planning and programming of this event.” [REY 8]. In addition, “[a]rtistic vision is a high
priority in developing the progm so that the students andleence can experience a holiday
event that is aesthetically invigoratingld[ { 12]. In selecting the msic to be performed, the
directors strive to select “music that will challenge and educate the students in music
performance and pedagogy. The music selectielys students learn about holiday music
through historical and cultural context. The perfance of the music is also intended to provide
an enjoyable auditory experienceld.[] 11;see alsdE 33-2 p. 64]. Students are also
encouraged to audition for special solos ocakgroups “to further ehance the educational
challenge presented” by the program. [DE 279 $8]dents also contribute to the visual aspects

of the show, including by creating costum&sge props and sets, and stage lighting, and
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decorating the auditorium with gand, lights, and ornaments. Fiyaas to the latter portion of
the 2015 show in particular, the School soughhttude historical ad educational components
reflecting the major December holidays.

The Court finds that the Christmas Spectactiiat was performed, including its religious
aspects, was fully consistent with those secular purposes. As to the nativity scene itself, it
provided a visual complement to one of the malsperformances, andus served the goal of
making the show both musically and visually piegsand engaging. It also presumably involved
a degree of stagecraft and lighting design, thagiging outlets for studestin those areas, too.
The manner in which the nativity scene was prigkdid not belie its seilar purposes, either.

As discussed above, the nativity was presentgubonvith each of the other performances
during the show, which featured a wide array of visual displays, ranging from backdrops and
stage decorations to acting, dargziand choreography, to projectiarfsvideos and still images
onto screens, all of which served tokadhe show “aesthetically invigorating.”

As to the selection of musiall of the pieces, wdther religious orecular, appeared to
satisfy the goals of being challenging and edaonat, while also aesthetically pleasing and
suited to be performed at aghilevel. And there is no outwanadication that any of the
religious songs were performed to promote thaigious content instead of for those secular
purposes. The number of Christmas songs perfbmaes largely commensurate with the degree
to which those songs are widely familiar drave become part of the secular cult@ee Florey
619 F.2d at 1317 n.5. The music director alsoarpd that a reasonhy fewer Chanukah and
Kwanzaa songs were included in the show thasthere are comparatively fewer quality
arrangements available at appiiafe levels of difficulty forsongs celebrating those holidays.

That is a plausible and reasor@abkplanation, and the Plaintiifi® not suggest otherwise. In
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addition, the performance of songs celelbigathe holidays of Chanukah, Kwanzaa, and
Christmas, along with the spoken introductions for each of the holidays, served to expose the
performers and audience to and educate them about those hétidays.

Nor does the show’s history undermine theseular purposes. To the contrary, as
discussed above, a reasonable observer would pesdbdstantial changés the 2015 show that
fundamentally changed the message it conveyedeShe show that wastually presented was
plainly consistent with the Schdslsecular purposes, the distirsttows that were presented in
the past would not change that fact. Moreodesgpite the religious content of the previous
shows, that history does not necessarily refleetabsence of a secular purpose. The School
modeled the show after the Radio City ChrisgrBpectacular, which thearching band attended
while on a trip to New York City. Emulatinguch a successful anshigstanding theatrical
production is a reasonable wayitgrease interest in the shofer both the performers and
audience members, and to ensure thathbevsvas presenting dmvigorating” and high-
quality performance. [DE 27 1 12 (noting that “[a]rtistic vision is a Ipigbrity in developing
the program so that the students and audience can experience a holiday event that is aesthetically

invigorating”)]. That doing so also meant incorating religious conterdoes not mean that the

15 The Plaintiffs argue that the Chanukaii &wanzaa songs could not have served those
purposes, as they did not include lyrics in Erdglidusic is not only cultally or educationally
significant when it contains words the listenelt understand, though; music is significant in its
own right, and these songs served to expospdhHermers and audience to the music of those
traditions. Moreover, the Plaintiffs’ argument that Ani Ma’Amin only represents Judaism in
general, not Chanukah in partiaul and their criticisms about thdepth of the music director’s
knowledge of Chanukah and Kwanzaa, fail to stioat these secular purposes are actually
shamsSee Books |01 F.3d at 866 (“The purpose prong of ltlkenontest does not require us
to evaluate the quality or sufficiency okthistorical analysis embodied in the County’s
display.”); see also McCrearyb45 U.S. at 872 (criticimg the content of display where, unlike
here, the content whollyifad to bear out the stated purpose als artificially inflated the role
of religion).
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show lacked a secular purpose (nor does it ntiearthe show would pass muster under the other
Establishment Clause tests, either).

Therefore, the Court finds that the Christn&pectacular that was actually presented in
2015 had secular purposesd thus satisfiedemon’spurpose prong, too. Accordingly, having
found that the Christmas Spectacidatisfied each of the Establishm€Hause tests at issue, the
Court concludes that the show did nailate the Establishment Clause.

V. CONCLUSION

The Court takes both parties’ motions for summary judgment under advisement as to the
2014 and proposed-2015 shows. The School’'s supghtal brief as to mootness is due by
October 5, 2016, with any response from therfifés due by October 26, 2016. The Plaintiffs’
supplemental brief as to the appropriate r@ynéd any, for those shows is due by October 5,
2016, with any response from the School du®©biober 26, 2016. Finally, the Court grants the
School’s motion for summary judgment as te 2015 show, finding thatdid not violate the
Establishment Clause. The Court denies tlanEBffs’ motion for summary judgment to the
same extent.

SOORDERED.

ENTERED: September 14, 2016

/s/ JON E. DEGUILIO

Judge
United States District Court
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