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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

FREEDOM FROM RELIGION
FOUNDATION, et al,

Plaintiffs,
V. Case No. 3:15-CV-463 JD

CONCORD COMMUNITY SCHOOLS,

N N N N N N N N N N

Defendant.

OPINION AND ORDER

This matter is again before the Courttba parties’ cross-motions for summary
judgment. The Plaintiffs contend that a livingtivity scene that Concord High School has long
presented as the finale to its annual Christmas Spectacular violates the Establishment Clause.
After the Plaintiffs filed this suit, the Schgmloposed some changes for its upcoming shows in
December 2015, but the Court found that even thitise changes, the proposed show was still
likely to violate the Establishment Clause, se @ourt entered a prelinary injunction against
performing a live nativity scene aart of the 2015 Christmas Spectacular. The School complied
with that injunction, and the Court previouslufa that the show the School actually presented
in 2015 did not violate the Establishment ClaWgbat remains of this case is the Plaintiffs’
challenge to the version of the Christmas Sgmdar that the School performed in 2014, and to
the modified version of the show that thén&al proposed to preseint2015, prior to the
issuance of the injunction. For the reasons that follow, the Court finds that the Plaintiffs’
challenge to those shows is not moot; finds thase two versions alie Christmas Spectacular
violated the Establishment Claysend awards the Plaintiffs monal damages and a declaratory

judgment.
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. FACTUAL BACKGROUND

In its previous orders, theoQirt has described at lengthah of the versions of the
Christmas Spectacular at issue in this ceesedom From Religion Found. v. Concord Cmty.
Schs, No. 3:15-cv-463, 2016 WL 48964 (N.D. Ind. Sept. 14, 2016 reedom From Religion
Found. v. Concord Cmty. Sch$48 F. Supp. 3d 727 (N.D. Ind. 2015). [DE 40 p. 2-6; DE 62 p.
2-8]. Those facts are undisputedddhe Court will not repeat thehere. The parties have filed
cross-motions for summary judgment. In its poexs order on those motions, the Court held that
the version of the Christm&pectacular that the School adlparesented in 2015 did not
violate the Establishment Clause. The Court didreach the merits of the Plaintiffs’ challenge
to the 2014 show or the proposed-2015 shbaugh, because the School asserted for the first
time in its surreply that the Plaintiffs’ chafige to those shows was moot. Specifically, the
School argued that it had deaideot to present those versiasfthe show again, so the
Plaintiffs’ requests for a decktiory judgment and a permanent injunction were mooted by its
voluntary cessation of the challenged conduce $hhool cited no evidence in support of its
assertion, though, so the Courtetited it to file a supplementatief with any evidence and
argument in support of its position on this issughbt same order, th@ourt also directed the
Plaintiffs to file a supplemental brief that iddietd and justified the specific injunction they
sought. The parties have now submitted andomded to those respeatigupplements, so the
motions for summary judgmeate again ripe for ruling.

[I. STANDARD OF REVIEW

On summary judgment, the moving party bebesburden of demonstrating that there “is
no genuine dispute as to any madkfact and the movant is ettéid to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). A “material” faist one identified by the substantive law as

affecting the outcome of the sultnderson v. Liberty Lobby, In@l77 U.S. 242, 248 (1986). A
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“genuine issue” exists with respect to any matdact when “the evidence is such that a
reasonable jury could return a verdict for the nonmoving patt.”"Where a factual record
taken as a whole could not leadational trier of fact to finébr the non-moving party, there is
no genuine issue for trial, and summary judgment should be grdéestishita Elec. Indus. Co.
v. Zenith Radio Corp475 U.S. 574, 587 (1986) (citirBpnk of Ariz. v. Cities Servs. C891

U.S. 253, 289 (1968)). In determining whether a gemissue of material fact exists, this Court
must construe all facts in the light méstorable to the non-moving party and draw all
reasonable and justifiable infaiees in that party’s favodackson v. Kotte541 F.3d 688, 697
(7th Cir. 2008)King v. Preferred Tech. Grpl66 F.3d 887, 890 (7th Cir. 1999). However, the
non-moving party cannot simply rest on the gdieions contained indtpleadings, but must
present sufficient evidence to show the existari@ach element of its case on which it will bear
the burden at trialCelotex Corp. v. Catretd77 U.S. 317, 322—-23 (198&pbin v. Espo Eng’'g
Corp. 200 F.3d 1081, 1088 (7th Cir. 2000).

[11. DISCUSSION

The Plaintiffs assert thateiChristmas Spectacular thlaé School presented in 2014, and
the show that it intended fwesent in 2015 prior to the fireinary injunction, violated the
Establishment Clause. In itsgzent filings, the School does migfend either of these shows on
the merits, but instead raises a threshold arguthahthe Plaintiffs’ challenges to those shows
are now moot. The Court addresses the mootngasnant first. Finding that these claims are
not moot, the Court then consideghese claims on their merits and then decides what remedies
are appropriate.

A. M ootnhess

The School argues that the Colaxtks jurisdiction to resolve ¢hPlaintiffs’ challenges to

the 2014 and proposed-2015 shows because thaisesare now moot. It argues that it has
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decided not to presentdse versions of the show in theute, so there is no longer a case or
controversy that could jusgyifawarding forward-looking religh declaratory judgment and a
permanent injunction). The School does not sugihes it has enacted any formal policy or
taken any official action thatould preclude presenting those slsaw the future. However, in
its supplemental filing, it has submitted an affiddy its superintendent, John Trout, in which
he describes a decision the School has made poesent those version§the show. Mr. Trout
notes that following the 2015 shows, “theroaunity, the School Bard, administrators,
teachers, parents, and students engaged in a variety of informal discussions regarding the
program on a going forward basis.” [DE 63-1 TNdt. Trout describes these conversations as
taking place “at the local park, over the water cqaed across the fence,” and he asserts that
they “resulted in what appear&albe a consensus that thegnam [as actually presented in
2015] was a success and that the changes should be made perniédnent.”

Mr. Trout further states thaih late December 2015, he tweth the school board to
discuss their options relative taethtigation and the future of ¢hChristmas Spectacular. At that
time, a “consensus was reached that the changes should be made permanent and that the School
would not return to performing the programitasad been done in 2014 and the years preceding
that time.”ld. § 6. Mr. Trout states that, as a resultho$ decision, the School decided to make a
Rule 68 offer of judgment, part of whichcinded a proposed injunction against presenting a
living nativity scene or having a faculty member tet¢he story of Jesubirth as it appears in
the Bible. However, the Plaintiffs did not accép offer of judgment, so by its own terms, and
pursuant to Rule 68, the offer was withdrawn. Whout states, though, that notwithstanding the

withdrawal of this offer, the School “made thectsion to permanently alter the program . . . and



to perform the program on an ongoing basia fashion largely similar to the program
performed in 2015 ... I1d. § 9.

The School argues that, inligof this decision not to present the 2014 and proposed-
2015 versions of the show in the future, therRitis’ challenges to those shows are nhow moot.
Article Il of the Constitution states that the pavof the federal couresxtends to “cases” and
“controversies.” U.S. Const. art. I, § 2. Thtfg)lnder Article 111, ‘cases that do not involve
actual, ongoing controvaes are moot and must be dissed for lack of jurisdiction.’Wisc.
Right to Life, Inc. v. SchobeB66 F.3d 485, 490-91 (7th Cir. 2004) (quotiegl’n of Advert.
Indus. Representatives, Inc. v. City of CB26 F.3d 924, 929 (7th Cir. 2003)). Mootness has
been described as “the doctrine of standingnsattime frame: The requisite personal interest
that must exist at the commenaamh of the litigation(standing) must continue throughout its
existence (mootness)Arizonans for Official English v. Arizon&20 U.S. 43, 68 n.2 (1997).
That description is imprecis#hough, as there are some notabféerences between the two.
Friends of the Earth v. Laidlaw Envtl. Serns28 U.S. 167, 189-90 (200(oting that this
description of mootness “is nobmprehensive”). Unlike standingn which a plaintiff bears the
burden of proof, the burden of proving that a coversy is moot lies wh the party asserting
mootness, which is usually the defendaaidlaw, 528 U.S. at 1905chobey 366 F.3d at 491.
The Supreme Court has also acknowledged that “there are circumstances in which the prospect
that a defendant will engage in (or resumma)mful conduct may be too speculative to support
standing, but not too speculative to overcome mootnkagifaw, 528 U.S. at 190.

(11}

Generally speaking, “a defendigs voluntary cessation of@hallenged practice does not
deprive a federal court of its power taelenine the legality of the practice laidlaw, 528 U.S.

at 189 (quotingCity of Mesquite v. Aladdin’s Castle, Ind55 U.S. 283, 289 (1983pee also



Chi. United Indus., Ltd. v. City of Ch#45 F.3d 940, 947 (7th Cir. 2008t is true that the
mere cessation of the conduct sought to be enjoined does not moot a suit to enjoin the conduct,
lest dismissal of the suit leave the defendee® to resume the conduct the next day.”). Only
when “subsequent events ma[kedbsolutely clear that the afjedly wrongful behavior could
not reasonably be expected to recuifl @ case become moot by voluntary cessati@dlaw,
528 U.S. at 18%ccord Doe ex rel. Doe v. EImbrook Sch. D{&tmbrook ), 658 F.3d 710, 719
(7th Cir. 2011)adopted in pertinent part but overruled on other grounds en, 8% F.3d 840,
842-43 (7th Cir. 2012). The Supreme Court has desttithis burden of proof as “stringent,”
“heavy,” and “formidable.’Laidlaw, 528 U.S. at 189-90. When the defendants are public
officials, though, courts “place greater stockheir acts of self-correction, so long as they
appear genuine3chobey 366 F.3d at 492.

To begin with, there is no ¢ste that the Plaintiffs’ challeeg to these shows were live
and justiciable at the time they were fildthe School had presented roughly the same living
nativity scene as the conclusion of the Christmasc&ygular for the last forty-five years. Prior to
filing suit, the Freedom From Religion Foundation aeat a letter to thSchool, objecting that
the show violated the Establishment Clausel, the School responded with a defiant statement
that refused to accede to the Plaintiffs’ demafitisis, at the time the Plaintiffs filed suit, a
controversy existed that gave tARintiffs standing to assert thehallenge to the show that was
presented in 2014 and likely would have been predente the future if nofor this litigation.

The challenge to the proposed-2015 show was late when it was filed. The show that
the School actually presented in 2015 differexifithe version it propodebut only because the
Court entered a prelimamy injunction that compelled tt&chool to make those changes. The

School’'s music director also sgiior to the preliminary injurion that he intended for these



changes to be permanent. In light of that Aecause the School changed that show only

because it was ordered by the Court to do so, a&bwéroversy existed as to the legality of the
proposed-2015 show at the time the Plaintiffs filed their amended complaint shortly thereafter, as
there was a sufficient likelihoodahthe School would present thagrsion of the show in the

future if permitted to do so.

Thus, the question is whethar,light of subsequent eventhiose controversies are no
longer live—whether the School has met its “gfent” and “formidable” burden of showing that
it is “absolutely clear that thadlegedly wrongful behaor could not reasordy be expected to
recur.” Laidlaw, 528 U.S. at 189. Generally, when evéihgwhether a defendant’s voluntary
conduct moots a case, counsk at what actions the defeant took to ensure that the
challenged practice would not recand also consider the reastims defendant offers for taking
those actions. First, as to a defendant’s actitresclearest case for mootness comes when a
defendant formally rescinds a challenged ordieanr policy or enacts a new ordinance or policy
that cures the alleged defegtg, Wernsing v. Thompson23 F.3d 732, 744-45 (7th Cir. 2005);
Fed’n of Advert.mdus. Representative326 F.3d at 930 (noting the general rule “that repeal,
expiration, or significant amendment to challesh¢ggislation ends the ongoing controversy and
renders moot a plaintiff's gaiest for injunctive relief’)see Elmbrook, 1658 F.3d at 720 (“[W]e
have accepted the repeal of a challenged ordinamae express disavowal of official policy as
sufficient to moot a case . . . .”). Lesmclusive measures can suffice, too, though. For
example, inSchobeythe state never repealed the statutesaie, but it took a number of actions
that, in combination, clearly estathed that it would not enforce tiséatute. Prior to the suit, the
state had openly conceded tha statute was unconstitutadnand in another proceeding, it

declined to appeal from a district court’s ordeattheld the statute was doin its entirety. After



the suit was filed, the state also sent a leétt¢ine plaintiff assuring them that it would not
enforce the statute, and it posted a public dis@aon its website indicating that it would not
enforce the statute. Also, the state had new@rced the statute against anyone. The Seventh
Circuit thus held that there was “no real prospleat the [state] will ever enforce this statute,” so
it found the case to be moot.

Here, the School does not suggest that it hasted any formal policor resolution that
would preclude the versions of the show in goestt has offered only an affidavit from its
superintendent that a consensus was reached that the changes should be made permanent, and
that the School has decided to permanentlyorenthe objected-to aspts of the shows. The
School does not indicate that it llscumented this decision im@manner, or that it has taken
any steps to implement this decision. The minofaéke school board meetings during the period
this decision occurred do noflext any discussion or announcement on this topic, either. In fact,
there is no indication that the I8ml has ever expressed this cotnment except in its filings in
this litigation, through Mr. Trout'affidavit. Granted, those filingagre public records, but Mr.
Trout's affidavit was not filed uiitnearly a year after the dision was made, and the School’'s
failure to take action outside the confineghos$ litigation undermines its argument that this
conduct cannot reasonably be expddb recur even if this case was dismissed. The School also
tries to portray its Rule 68 offer of judgmexrg communicating its commitment not to present
these shows in the future, as it offered to agwesn injunction againshese versions of the
shows. However, an offer of judgment is no sceimmitment; it is a litigtion tactic that, by its
own terms, is withdrawn if not accepted.

The School has not identified any case whermfammal assurance of this sort supported

a finding of mootness by voluntacgssation. The School citesRoeedom From Religion



Found., Inc. v. Franklin Cty., Ind133 F. Supp. 3d 1154, 1159 (S.D. Ind. 2015), but there the
county formally enacted an ordimee that cured the plaintiffsoacerns. The School also cites to
Schoberwhere the agency’s actions were less formal th&manklin County but those actions
still went far beyond the circumstances préseme. As just discussed, the statS&amobersent

a letter to the plaintiff clearlyndicating that it would not enfoe the statute, and it posted a
disclaimer on its website clarifying that it was not attempting to enforce, adopt, or apply the
statute. Thus, the state had made both “privadepaiblic assurances . . . that the statute will not
be enforced in the future.” 366 F.3d 485. Priothi® suit, it had also admitted that the statute
was unconstitutional; it declingd appeal a judgment declaritige statute void in its entirety;
and it had never enforced the statute in thé filssce. None of those factors are present here.
Rather, the School’s actions are more simildagd v. Adams13 F.2d 83, 89 (7th Cir. 1975),
where the defendant sent an internal memorandstructing its employees to discontinue the
challenged practice, or lmbrook | 658 F.3d at 720, where the defendant discontinued its
challenged practice and had no intent to resiinhbeit “presented no evidence of a formal or
even an informal policy chang#iat would have prevented it from doing so. In both cases, the
courts found that thelaims were not moot.

Courts also consider the reasons a defeinpievides for voluntarily modifying its
conduct, as those reasons camvjte insight into whether treefendant’s voluntary actions are
likely to endureSchobey366 F.3d at 491 (“We believe that the defendants’ now public policy
of non-enforcement of the statute and regulatipagjcularly in view of the reasons
therefor, . . . moots any challenge to that requieat’ (emphasis added) (internal quotation and
alteration omitted)). For example, claims are likelypoe moot when a governmental entity states

that it will not enforce a statute or policy besaltit is admittedly unconstitutional, as government



actors are unlikely to engage in conduct thaly have already admitted would be unlawiug,
Schobeyr366 F.3d at 492 (“[A] case is moot whenstate agency acknowledges that it will not
enforce a statute because it is plhaiunconstitutional, irspite of the failure of the legislature to
remove the statute from the booksRpagsdale841 F.2d at 1365-65.

Other objective rationatecan also suffice. IRederation of Advertising Industry
Representativeshe defendant did not admit that thdi@oin question was unconstitutional, but
the court found that the case was moot wihleeedefendant’s voluntarcessation was supported
by a cost-benefit analysis as to the likelihoodwdcess in litigation, and its “desire to avoid
substantial litigation costs by removing a poily unconstitutional law from the books.” 326
F.3d at 931. And itEOC v. Flambeauhe Seventh Circuit crediteéde defendant’s assertion of
voluntary cessation where the defendant changgublitsy after determining, based on two years
of experience, that the costkthe challenged program outweighed its benefits. 846 F.3d 941,
949 (7th Cir. 2017). Absent a reason to belignaedefendant would re-impose a policy it had
already determined to be uneconomical, the Sevemtit held that the challenge to that policy
was mootld. The court added, though, that a “demissupported by less evidence or less
thought might more reasonably be expecteattur,” and it emphasized that no evidence
contradicted the cost-benefit analysmon which the defendant based its decididn.

By contrast, infConcentrated Phosphatthe defendants offered only their “own
statement that it would be uneconomical for thHerangage in any further” challenged conduct.
393 U.S. at 203. The Supreme Court found that#se was not moot, as “[s]uch a statement,
standing alone, cannot suffice to satisfy the hdawrgen of persuasion whiave have held rests
upon those” who seek to estahlimootness by voluntary cessatith; see also Flambea®46

F.3d at 949 (distinguishingoncentrated Phosphata the additional basis that there was reason
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to doubt the veracity of theslefendants’ economic claim#).addition, inElmbrook the court
noted that the school began holding its ceremoniascimurch in the first place because that was
cheaper than its other options. Because tmaameed true even aft¢he school ceased holding

its ceremonies at the church, teurt found that “it is not difficulto imagine that such a [cost]
disparity would lead District schaoback to the Churdh the future,” so the case was not moot.
Elmbrook | 658 F.3d at 720.

Here, the justification the Schoolffers for its decision undermines rather than reinforces
its case for mootness. Mr. Trout indicates that the decision vgasd loa “what appeared to be a
consensus” that was reached aftevariety of informal discssions” were held “at the local
park, over the water cooler, and across the féfid& 63-1  5]. That explanation is problematic
in many respects. First, publiciapn is inherently subject tchange, and basing a decision on a
perceived public consensus offéitde assurance that the deasiwill not change in the future.
See FlambeaB46 F.3d at 949 (finding mootness whtre “reasons for the [defendant’s]
change were not speculation or opinion”). Secdid,Trout offers no basis for his assertion that
the informal discussions “resulted in what appdao be a consensus” that the changes should
be made permanent. Given his description ofdltiscussions as occurring at the water cooler
and across the fence, Mr. Trout appears tegeaking purely metaphoally, and the School
offers no objective support for his broad assertion.

Third, the record offers reason to doubt theusiacy of this perceived consensus. In the
individual plaintiffs’ affidavits in support aheir motions for leave to proceed anonymously,
they describe a great deal of public opposition to any changes in the Christmas Spectacular. For
example, Jack and John Doe explained in their affidavit:

Elkhart is a very religiousirea, and countless members of the community have
rallied around the portion of the Christen@pectacular to which we have objected.
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Many of these persons have been extrgmetal in their support: during a meeting
of the school board at which this issmas discussed, hundreds of persons attended
in pre-printed t-shirts advocating ifavor of the portion of the Christmas
Spectacular to which we objegard signs expressing suppfor the objectionable
portion of the Christmas Spectacular halso been displayed throughout our
community; and a petition irupport of this portiof the event has been circulated.

[DE 4-1 9 7]. Jack Doe further stated thatiseaware that the vast majority of the High
School—including faculty members that oversee his classes and that are responsible for the
Christmas Spectacular—feel very passionaadlyut the Christmas Spectacular and about
keeping the live Nativity Sceneld. 1 16! The affidavits submitted by the new plaintiffs
following the 2015 show reflee similar sentiment:

[Clountless members of the communityvlarallied aroundhe portion of the

Christmas Spectacular to which we haveeotgd. Many of thegeersons have been

extremely vocal in their support, and | havignessed the vitridhat resulted from

the initial filing of the complaint in this case as well as from subsequent steps in the

litigation.
[DE 47-2 9 6; 47-3  6]. The Plaintiffs’ supplentedrbrief also cites to a recent online opinion
poll in the Goshen News, in which 68% of the veteoted to resume thegqwious version of the
nativity scene. Of course, nonetbét is scientific, but neither Mr. Trout’s assertion that the
water cooler conversations held throughout the community eelslta consensus that the
changes should be made permanent. This illiestthie subjective and transitory nature of public
opinion, which undermines the School’s assertitai these versions of the show cannot

reasonably be expected to reddompare Concentrated Phospha®93 U.S. at 203 (finding

that the case was not moot whére defendants offered only théawn statement that it would

! See als®E 4-1 1 8, 10 (“Additionally, a Facebotdkoup’ called ‘Save Concord’s Christmas
Spec’s Nativity Scene has been created[N]early 6,400 persons ke ‘liked’ that group,

which is about four times as many persons @hdithe High School altogether. . . . Hundreds of
persons have used either the ‘online commesastion of media reports or the ‘comments’
function in the aforementioned Facebook ‘groupatigressively express their opposition to our
position.”).
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be uneconomical for them to engageny further” challenged conductyjth Flambeay 846
F.3d at 949-50 (finding that the case was moarevthe defendant offered undisputed proof
that the costs of the challemhpolicy exceeded its benefits).

On the whole, the Court cannot conclude thatSchool has met its “stringent” burden of
showing that it is “absolutely ear that the allegedly wrongful li@vior could noteasonably be
expected to recurlaidlaw, 528 U.S. at 189. As iBImbrook the likelihood that the School will
present the challenged versions of the &hras Spectacular in the future “certainly has
decreased” since this litigation began, but nah&extent that the Caumow lacks jurisdiction
to decide these claims. The case for magdrieere is marginally stronger tharEimbrook
since the School has stated thatilt not present the challengathows in the future, whereas the
school inElmbrooksaid only that it had no intent tosteme the challenged conduct. But like in
Elmbrook the School “has presented no evidenca fafrmal or even an informal policy
change,” and “[n]othing in official policy wodlprevent or even obstruct [the School] from
changing its mind” and resuming the challenged versions of the &hmlrook | 658 F.3d at
720. Nor have the individuals who have decideth&ke the change indicated how they would
implement the decision, as they are not the orfestypically set the content of the shows. And
like the cost incentive thabald have caused the schooBmmbrookto resume its challenged
conduct, public sentiment could do likewiset@she Christmas Spectacular if the School’'s
decision was in fact informed by its perceptiof the public consensus, as it indicates.

It is also worth noting thahe practice the Plaintifishallenge is long-standing. The
School had presented roughly the same versioredfitimg nativity scene for the last forty-five
years, so it should not be taken lightly that&ohool will be able todave behind such a practice

that has spanned generationd @njoyed a great deal of suppaithin the community. Against
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that tide of tradition, the Schoo&nnot carry its burden of establishing mootness by voluntary
cessation with only an affidavit attesting toiaformal and undocumented decision made by the
superintendent and school board out of the pudylec Therefore, the Court finds that the
Plaintiffs’ challenges to these shows are nobtrdue to the School’s tmtary cessation of the
challenged conduct, so the Court retainssfiligtion to resolve #Plaintiffs’ claims?

B. Merits

Because these claims are not moot, the Court turns to the merits. The Plaintiffs contend
that the 2014 and proposed-2015 versionhefChristmas Spectacular violated the
Establishment Clause, which states ti@ingress shall make no law respecting an
establishment of religion . . . U.S. Const. amend I, cl. 1. The Fourteenth Amendment made this
provision equally applicabl® state and municipal govenents, such as the Schoélerson v.

Bd. of Educ. of Ewing Twp330 U.S. 1, 8 (1947Roe ex rel. Doe v. EImbrook Sch. Dist.
(Elmbrook 1), 687 F.3d 840, 849 (7th Cir. 2012) (en banc). Uh@enon v. Kurtzmagra
governmental practice violates the Establishn@®atise if it (1) lacks a legitimate secular
purpose; (2) has the primary eff@ftadvancing or inhibiting religin; or (3) fosters an excessive
entanglement with religion. 403 U.S. 602, 612-13 (19Th¢ second of those elements has also
been framed as asking “whether, irrespective of government’s actymgayrthe practice under
review in fact conveys a messagfeendorsement or disapprovadf religion or of a particular
religious beliefBooks v. Elkhart Cty., Ind401 F.3d 857, 867 (7th Cir. 2005) (quotirgedom

From Religion Found., Inc. v. City of Marshfield, Wi03 F.3d 487, 493 (7th Cir. 20003ge

2 Given this finding, the Court need not reach Biaintiffs’ alternative argument that their
request for nominal damages would present a jabte controversy eveihall of their other
requests for relief were moot.
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also Elmbrook 1] 687 F.3d at 850 (“[W]e have viewed thelersement test as a legitimate part
of Lemon’ssecond prong . . ..").

In granting a preliminary injunction asttee proposed-2015 shotine Court found that
the Plaintiffs were likely to succeed on the meoitsheir claim that that show violated the
Establishment Clause. Specifically, the Couttllibat “a reasonable observer would fairly
believe that the portrayal of the living nativityese, when viewed in the particular context,
circumstances, and history of the Christmas &gedar, conveys a message of endorsement of
religion, or that a partidar religious belief i$avored or preferred.” [B 40 p. 19]. As the Court
has previously emphasized, the paytl of a living nativity scenm and of itself did not render
the performance unconstitutional. But the manner in which the living nativity scene was
presented and its context within the show ciorad to create an impermissible message of
endorsement. Though the standardeview at this stage is different, no new evidence has been
submitted, and the School’s present filings offer no argument in defense of the constitutionality
of this version of the show. Accordingly, foretheasons explained inetiprior order, [DE 40 p.
9-19], the Court now finds that the proposed-2@drsion of the Christmas Spectacular would
have violated the Establishment Clabgeconveying a message of endorsement.

The 2014 version of the Christmas Spectaqalasents an even clearer case. Not only
did this version of the show include the saaméended living nativity scene as the proposed-
2015 show, in which the nativity scene was emjzlealsunlike any othesispect of the showit

included a narration consisting Bible passages read by a faculty member, telling the story of

3 As discussed in the Court’s last order, firissentation differed substantially from the show
that was actually presented in 2015, during wlaictativity scene was on stage for less than two
minutes of the 107-minute show, as the visual complement to a single song performed by a
single ensemble, and included stadent actors. [DE 62 p. 24—26].
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Jesus’ birth. It also lacked any context sugggstn educational arultural purpose for this
presentation, and instead focused solely on thes@tas holiday, and in particular, the religious
content of that holiday. The message of endoese# conveyed by this version of the show was
unmistakable. Indeed, at no point in this ktign has the School presented any argument in
defense of this version of the show. Accordingly, the Court also finds that the 2014 version of
the Christmas Spectacular \atéd the Establishment Clause by conveying a message of
endorsement. Thus, the Court grants the Biishmotion for summary judgment as to the

merits of these claims.

C. Remedies

Finally, the Court must address what remedieswarranted givetimose findings. First,
the Plaintiffs seek nominal damages for theiposure to the 2014ew. The School has not
responded to this request or otherwise disputedPthintiffs’ entittement to nominal damages if
this case is not modtThus, the Court finds that the Plaffstiare entitled to nominal damages in
the amounts they request, which equal one dollar for each exposure to the 2014 show.
Accordingly, the Court awards nominal damages in the amounts of $7.00 to Jack Doe; $1.00 to
John Doe; $1.00 to John Roe; and $1.00 ¢oRteedom From Religion Foundation. Next, the
Court also grants the Plaintiffs’ request fleclaratory judgment, kiang found that the 2014 and
proposed-2015 versions of the Christmas Spelztauiolated the Establishment Clause. The
Court will therefore enter declaratory judgment tiaise versions of the show were unlawful.

Last, the Plaintiffs request that, in additiona declaratory judgnme, the Court enter a

permanent injunction against presenting those versibtie show in the future. In contrast to

4 The School argues in its supplental briefs that a claim famominal damages cannot on its
own maintain a live controversytifie Plaintiffs’ other requestsrfeelief are all moot, but the
School does not contest the Ptdfe’ request for nominal damagen the absence of mootness.
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their extended arguments iapport of their request for nomindhmages, though, the Plaintiffs
offer no argument for why a permanent injuncti®mwarranted here. They simply assert that
because these shows were unlawful, theyetled” to a permanent injunction against
presenting these shows in the future. The Courdaisis omission in its previous order, noting
that a “permanent injunction de@ot inevitably follow from anjinding that a right has been
violated . . . .” [DE 62 p. 17 (citinBadger Catholic, Inc. v. Walsls20 F.3d 775, 782 (7th Cir.
2010);eBay Inc. v. MercExchange, L.L,G647 U.S. 388, 391 (2006360 Insight v. The
Spamhaus Projecb00 F.3d 594, 604 (7th Cir. 2007))]. Tllgcision is committed to a district
court’s discretion, which is gded by a number of factorsBay 547 U.S. at 391 (“The decision
to grant or deny permanent injunctive relieirsact of equitable sitretion by the district

court . . . .”);Badger Catholic620 F.3d at 782 (“As for the choice between declaratory
judgment and an injunction: that's a matter tefthe district court’s discretion . ... A
declaratory judgment cannot be enforced by coptgmmoceedings, but it has the same effect as
an injunction in fixing the partiesegal entittements.”). The Couttus directed the Plaintiffs to
submit a supplemental brief explaining whgexmanent injunction is warranted under the
present circumstances of this case.

In their supplemental filing, the Plaintiffs @ig fail to engage on this issue. They argue
only that the case is not moot, so they areledtib a permanent injunction. The Supreme Court
has rejected that premise on mu#ipccasions, though, as the Cdurther noted in its previous
order. [DE 62 p. 17 (“Even if any changes toshew do not result in these claims being moot,
those changes may still affect whether a perman@gmction is an appropriate remedy.”)]. In
Laidlaw, for example, the Supreme Court notledt “although the defendant’s voluntary

cessation of the challenged practice does not theotase, ‘such abandonment is an important
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factor bearing on the question whether a courtlshexercise its power to enjoin the defendant
from renewing the practice.”” 528 U.S. at 193 (quot@ity of Mesquite455 U.S. at 289)
(internal alteration omittedyee also City of Mesquijtd55 U.S. at 289 n.10 (stating that while
the case was not moot by volunt@essation, “[o]f course it isiitopen to appellees to show,
on remand, that the likelihood of further violatiaasufficiently remote to make injunctive
relief unnecessary’ (quotinGoncentrated Phosphat893 U.S. at 203—-04)). By relying only on
a categorical argument that thane entitled to a permanentungtion because the case is not
moot, the Plaintiffs have failed to offer anggament for why, under the circumstances of this
case as it now stands, the Court should exettsiskscretion to enter a permanent injunction.
The Court finds that a permanent injunctismot warranted here, as a declaratory
judgment affords the Plaintiffs the relief they lse@ithout needing to resort to an overbroad and
likely unnecessary use of coercion through gumiction. Though the School has not met its
stringent burden of establisiy that its voluntary cessationtbie challenged conduct deprives
the Court of jurisdiction to resolve the Plaintifedaims, that factor certainly bears on whether an
injunction is appropriate. The School’s supeniakent has stated under oath that the School will
not present these versions of the Christmas Speletr in the future, and the Court has no reason
to doubt that statement’s sincgrieven if it lacks the sort @iertainty and justification that
would give rise to mootness. It also apgahat the School follovekthrough with this
commitment as to the 2016 shows, as the Plairtiffsrot seek an injunction as to those shows,
and have not otherwise challenged them ddition, should the School’s position change in the
future, a declaratory judaigent gives the Plaintiffs the toolsthneed to address that situation.
Under 28 U.S.C. § 2202, “Further necessary or proper relief based omeategljudgment or

decree may be granted, afteagenable notice and hearing, against any adverse party whose
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rights have been determined by such judgment.” Tihtise School suggesis the future that it
may present either of these versions of the sliosvPlaintiffs can swiftly return to court and
seek appropriate relief, whidould include an injunction.

The permanent injunction the Plaintiffs seglalso overbroad, which further weighs
against awarding an inmpgtion under these circumstances. TharRiffs seek an injunction that
bars the School “from organizing, rehearsimgsenting, or interdgnally allowing to be
presented, any portrayal of a nanscene that is composedIlofe performers.” [DE 65 p. 2-3].
The Court has not held in this case, though,dhgtportrayal of a livingnativity scene violates
the Establishment Clause. [DE 40 p. 12-14; Dp.622-23]. The Court has held only that these
particular performances of the living nativityemes, in light of all # pertinent context and
circumstances of these particular shows, conveyed a message of endorsement and violated the
Establishment Clause. A broader holding ispassible given the fact-intensive inquiry in
Establishment Clause cases, and the injunctierrtaintiffs seek extends beyond the scope of
that holding® Conversely, tailoring a permanent injunctito all of the circumstances of these
shows that made them unlawful, with enough spatyjfio apprise the $wol of what conduct is
prohibited,seeFed. R. Civ. P. 65(d)(1) (“Every order grantiag injunction . . . must . . . state its
terms specifically; and describe in reasonable detail—and not by referring to the complaint or
other document—the act or acts restraioecequired.”), would be unduly complicated.

If it were more likely thathe School would present thesesiens of the show in the

future, some sort of injunction might be warethtlespite these obstacles. But as it stands, the

® The Plaintiffs take their proped language from the preliminanjunction the Court issued as
to the proposed-2015 show. However, that injiamcapplied only to tb 2015 shows, and the
School had suggested no alternative, so thaitGound that any overbreadth was acceptable
under the circumstances. [DE 40 p. 21-22]. Theniciion the Plaintiffs now seek would extend
into perpetuity, and thudeserves closer scrutiny.
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Court need not choose between a permanent inpmtiat is simple but overbroad and one that
is narrow but minutely detaile@he declaratory judgment itselftablishes the parties’ rights,

and if the School acts in the futureways that would be incoissent with that judgment, the
Court can grant further relief to proteand enforce the Plaintiffs’ rightBadger Catholic620

F.3d at 782 (“The problem with issuing an injunatstraight off is thathe details required by
Fed. R. Civ. P. 65(d)(1)(C) would be considerablyre elaborate than the terms of a declaratory
judgment. . . . If [the plaintiff's] fears come pass, then more relief lies in store. For now,
however, a declaratory judgmenffgzes.”). At this time, howeveithe Plaintiffs have not shown
that a permanent injunction is warrashteo the Court denies that request.

V. CONCLUSION

The Court GRANTS the Plaintiffs’ motion feummary judgment [DE 52] in part, as to
the 2014 and proposed-2015 shows, and DENheSSchool’'s motion for summary judgment
[DE 55] to the same extent. The Court AWARD@&ninal damages to the plaintiffs in the
amounts of $7.00 to Jack Doe; $1.00 to John Doe; $1.00 to John Roe; and $1.00 to the Freedom
From Religion Foundation. The Court GRANT® tRlaintiffs’ request for a declaratory
judgment that the 2014 and proposed-2015 shaelated the Establishment Clause, but
DENIES the Plaintiffs’ request for a permanamunction at this time. Because the Court
previously granted summary judgnien favor of the School as the show that was actually
performed in 2015, [DE 62], all claims in thigiao have now been resolved, so the Clerk is
DIRECTED to enter a final judgmeint accordance with these orders.

SOORDERED.

ENTERED: March 6, 2017

/s/ JON E. DEGUILIO

Judge
United States District Court
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