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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

KYLE O. HOLT,
Plaintiff,
V. Case No. 3:15-CV-557 JD

BSI FINANCIAL SERVICES, et al.,

Defendants.

N N N N N N N N N

OPINION AND ORDER

Plaintiff Kyle Holt fought a foreclosure procend in state court for many years. When
he finally lost in that actionral the property was sold at awctj he turned to federal court,
asking this Court to vacate the foreclosure and gim back the deed to the property. He also
argues that the defendants shaudd have taken possession a# firoperty while he was still
trying to contest the foreclosurand that some of his belongingsre lost or damaged after they
were removed from the property. In his ame&hdemplaint, Mr. Holt sued three defendants,
each of which have moved to dismiss. Mrlt$oclaims face a numbef jurisdictional and
substantive impediments. First, one of the déémts moves to dismiss for lack of personal
jurisdiction and for improper service, as it isaity based in Luxembourg that has no contacts
with Indiana. All of the defendants also movealismiss for lack of subject matter jurisdiction
under theRooker—Feldmawdoctrine, as this Court has no gdiction to review a judgment from
a state court, and thus cannot vacate the fon@@gadgment or return éhproperty to Mr. Holt.
Finally, the defendants argue thia¢ claims fail even on their merits. The Court addresses each

of the arguments in turn, and grants the mottordismiss for the reasons explained below.
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A. Factual Background

Plaintiff Kyle Holt owned propety in Granger, Indiana, &t was secured by a mortgage.
Mr. Holt fell behind on his mortgage paymentshsolender at the tiey Countrywide Home
Loans, initiated foreclosure proceedings inestadurt in St. Joseph Coyntndiana. A judgment
of foreclosure was entered in April 2009. Yeaf delays then ensued. At some point,
Countrywide assigned its interestthe foreclosure judgment to Kastiana Trust, a division of
Wilmington Savings Fund Society, FSB, not iniitdividual capacity buas Trustee of ARLP
Trust 4” (“Christiana Trust”), and BSI Finantfaervices took over abe mortgage servicer.
Finally, in June 2015, the state cbardered that the property bddat a sheriff’'s auction, and
the sale took place in August 2015, after theestaurt denied an emergency motion to vacate
the sale. The property was sold to ChristianafJargd the sheriff granted Christiana Trust the
deed to the property on August 20, 2015.

In the meantime, Mr. Holt purported tonska notice of rescigan under the Truth in
Lending Act to BSI Financial in July 2015ven though the mortgage had already been
foreclosed and the deadline for a not€e@escission had passed years befeee, Mains v.
Citibank, N.A, 852 F.3d 669, 677 (7th Cir. 2017)). Though the property was sold and transferred
to Christiana Trust in August 2015, Mr. Holtldiot vacate the property. Accordingly, in
October 2015, Christiana Trust moved in the statetdor a writ of assistance in order to take
possession of the property. Mr. Holt did nespond. On November 16, 2015, the state court
granted the writ of assistance. The order declared that Christiana Trust “is entitled to the
immediate possession” of the property. [DE 51-84ldb directed the sheriff “to enter into and
upon the subject real estate and remove [Mr.]iolany persons residirtgerein, together with

all personal property.id.



On November 24, 2015, Mr. Holt, by counsel,dile complaint in this case, asserting a
claim against Countrywide under the Truth imtang Act, alleging that it failed to properly
respond to his notice of rescission. The following week, on December 1, 2015, Mr. Holt's
attorney filed a motion in state@art to stay the writ of assistan@guing that tb writ should be
stayed because he was asking a federal courisicdke to void the judgent of foreclosure in
the state court. Mr. Holt allegehat his attorney then calledd spoke to an attorney for
Christiana Trust, who said thidwey would not perform the lockoat that time. However, when
Mr. Holt returned to the propertiat evening, his belongings wdreing loaded into trucks by a
company called “C and S Roofing,” which Mr. Halleges had been hired by an entity named
“Altisource.” Mr. Holt and his attorney notified the movers that they were disputing the
foreclosure and that the lockautis not supposed to be performed, but the movers went forward
and moved the belongings in the property sbaaage facility. Mr. Holhas since retrieved the
belongings, but he alleges that some efittwere lost or damaged in the proceEhe state
court later denied the motion $tay the writ of assistance.

In this case, Countrywide moved to dismids Holt's complaint. After that motion was
fully briefed, Mr. Holt’s attorney had to withaw as counsel, and Mr. HHdegan proceeding pro
se. The Court held off ruling on the motion terdiss so that Mr. Holt could consider what
claims he wished to pursue and whether hshad to advance any additional arguments. Mr.

Holt offered an ambiguous response, suggesting that he may wish to proceed instead against

different defendants. Accordingly, the Court dissed the complaint with leave to amend, and

1 He also alleges that after he claimed the béhgsgand moved them to another storage facility,
that facility experienced flooding that damageane of his belongingsiowever, he does not
suggest how any party in this case could @eld for damages caused by a flood at a facility
where he chose tomt his belongings.



cautioned Mr. Holt as to some of the difficulti@s claim under the Trhtin Lending Act would
face. Mr. Holt eventually filed an amended conmtlaHis amended complaint asserts a claim for
negligence, arguing that the deflants negligently foreclosed on his mortgage without having
the right to do so; a claim for “wrongfulreclosure,” again arguing that the defendants
improperly pursued the foreclosure; and a clEmnfwrongful seizure of property,” arguing that
the defendants should not have executed the waissittance when they did and that some of
his belongings were lost diamaged in the process.

As defendants, Mr. Holt named BSh&incial Services, Christiana Trdstnd Altisource.
The Court has diversity jurisdiction under 28 \LS§ 1332, as Mr. Holt is a citizen of Indiana
[DE 41 p. 2]; BSI Financial is cogpation that is incorporated ifexas [DE 41 p. 2] and has its
principal place of business in Texas [DE 31 fi3jristiana Trust is a division of Wilmington
Savings Fund Society, a corporatibat is incorporated in Delawaand has its principal place
of business in Delaware [DE 41 p. 2]; and gdtiirce is a citizen dhe Grand Duchy of
Luxembourg, as discussed below. The amount in controversy also exceeds $75,000, as set forth
in Mr. Holt’s jurisdictional supplement. [DE 41 p. 1-2]. The defendants have each moved to
dismiss, and Mr. Holt, as a pro se litigant, \adsised of his right toespond and of the burdens
that applied to the resptive bases for dismissal. Mr. Holt filed a response, and the motions are

now ripe.

2 The amended complaint actually named twitedént entities: “Christiana Trust,” and
“Wilmington Savings Fund Society.” Howevéhe magistrate judge granted an unopposed
motion to correct the party name, and substtdhristiana Trust, a division of Wilmington
Savings Fund Society, FSB, not in its individaapacity, but as Trustee of ARLP Trust 4” in
place of those defendants.



B. Personal Jurisdiction asto Altisource

First, Altisource moves to dismiss for lackpersonal jurisdictin pursuant to Rule
12(b)(2). Altisource indicates that there is natgiwhose name is simply “Altisource,” but that
there are a number of entities, both foreign @mehestic, whose name includes “Altisource.” It
further indicates that the entity that Mr. lHoamed in the complaint and purported to skise
Altisource Solutions S.ar.l., a société a respatigabmitée, which is headquartered in and
organized under the laws of the Grand Duchy of Luxembbaitisource submitted an affidavit
stating that this entity has never done any business in Indiana, has never had an office in Indiana
or anywhere in the United States, did not penfany services with respect to the property at
issue, and has never interacted with Mr. HBIE 56-9]. Accordingly, itargues that it is not
subject to personal jurisdiction in this Court.

A motion to dismiss for lack of personafisdiction argues it the Court lacks
jurisdiction over an out-of-state defendant beeailnat defendant does not have sufficient

contacts with the forum statBurger King Corp. v. Rudzewic471 U.S. 462, 471-72 (1985)

3 Altisource further argues that Mr. Holt’s atterptserve it by regular mail does not satisfy the
requirements for serving foreign parties, smdatves to dismiss under Rule 12(b)(5). Because the
Court finds that Altisource is mgubject to personal jurisdioti, the Court need not reach this
alternative basis for dismissal.

4 Mr. Holt's supplement in support of diversityrisdiction alleged that Altisource is a
“corporation” that originated and was headquaden Luxembourg. [DE 41]. It is not clear that
a Luxembourg S.a r.l. qualiifor treatment as a corptiom for jurisdictional purpose§ee

V&M Star, LP v. Centimark Corp596 F.3d 354 (6th Cir. 2010). Howeyeven if this entity is
treated as an unincorporated entity, in whicleaasould have the citenship of each of its
members or partners, it would still be a citizérh.uxembourg only. Acaaling to an affidavit
attached to Altisource’s motion, tele shareholder of Altisource Solutions S.a r.l. is Altisource
Holdings S.ar.l., whose sole shareholdeklissource Portfolio Soltions S.A., which is a

société anonyme that is headquartered inaagdnized under the laws of Luxembourg. [DE 56-
9]. Such an entity does qualify for treatment as a corpora@EnPurdue Research Foung38
F.3d at 775, n.2 (treating a French “S.A.” as goaation for diversity jusdiction purposes), so
Altisource is a citizen only of Luxembourg in either event.
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(“The Due Process Clause proteatsindividual’s liberty intergt in not being subject to the
binding judgments of a forum witlthich he has established neamingful contacts, ties, or
relations.” (internal quotation omitd®). When a defendant moves to dismiss for lack of personal
jurisdiction pursuant to Rule 12(b)(2), the pl#frtears the burden of making a prima facie case
for personal jurisdiction over the defenddPirdue Research Found. v. Sanofi-Synthelabo, S.A.
338 F.3d 773, 782 (7th Cir. 2003). On such a amtthe Court may consider affidavits and
materials outside the pleadindd. at 782—83. The Court may also cioles any allegations in the
complaint, but “once the defendant has subwhigtiéidavits or other evidence in opposition to

the exercise of jurisdiction, ¢hplaintiff must go beyond the pleadings and submit affirmative
evidence supporting the exese of jurisdiction.”ld. at 783;see also Swanson v. City of
Hammond, Ind.411 F. App’x 913, 915 (7th Cir. 2011) (“[Whcept [the plaintiff's] allegations
relating to personal jurisdiction as truecegt where the defendants refute them through
undisputed affidavits.™.

Here, Mr. Holt did not respond to the assertionaltisource’s affidavit, so he failed to
meet his burden of establishing that Altisourcsuisject to personal jurisdiction in this Court.
According to Altisource’s affidavit, it was forea in and has its headquarters in Luxembourg,
and “has never done business in Indiana and does not tramgdetsiness in Indiana.” [DE 56-

9 p. 2]. It further states that it “does notvbaand has never had, an office in Indiana or
anywhere else in the United States,” addé's not have, and has never had, any employees
located in Indiana or anywhere else in the United Staligdf’ also states that it “does not

engage in property preservation services in Iralidiid not perform senees with respect to

® Altisource’s motion correctly advised Mr. Holt tifis burden, and its “Notice to Pro Se
Litigant” likewise advised him of his need to respond to its motion with affidavits or evidence.
[DE 58].



[Mr. Holt’s] property,” and “didnot contract with or evecommunicate with [Mr. Holt]
concerning his propertyr his mortgage.fd. These assertions are uncontradicted.

Accordingly, Altisource is not subject to geakjurisdiction in Indiana, as it does not
have continuous and systematic business contacts in InBiarthue Research Foun®38 F.3d
at 787. Nor has it engaged in any conduct in ordwedacts with Indianeelative to this suit,
such that it could be subject to specific jurisidn. Therefore, though there might be some other
entity with “Altisource” in its name that could lseed in this jurisdiction, the party that Mr. Holt
actually sued and served in this case—Altiso@ckitions S.a r.l.—is not subject to personal
jurisdiction in Indiana, so its motion to dismiss must be granted. Any claims against Altisource
Solutions S.a r.l. are dismissed withougjpdice for lack of personal jurisdiction.

C. Subject Matter Jurisdiction under Rooker—Feldman

The remaining defendants first seek to dssMr. Holt’s claims for lack of subject
matter jurisdiction under theooker—Feldmawuoctrine. Under th®ooker—Feldmaxoctrine,
federal courts other than the Supreme Court $atlect matter jurisdiction to hear cases that
require them to review or set aside a statgrtjudgment; only thedpreme Court can review
the judgments of state courbdains v. Citibank, N.A852 F.3d 669, 675 (7th Cir. 2017) (“The
Rooker—Feldmadoctrine prevents lower federal couitsm exercising jusdiction over cases
brought by state-court losers chaligng state-court judgments remnel@ before the district court
proceedings commenced.”). “Claims that diresiiyk to set asidestate-court judgment acke
factoappeals that trigger the doctrin&d” “Another way of expressing the same point is to ask
whether the federal plaintiff imlleging that his injury was caed by the state-court judgment.”
Id. In short,Rooker—Feldmaipplies “where the plaintiff segkelief that is tantamount to
vacating the state judgment,” but it does not yjfithe claim “does noseek to vacate the

judgment of the state court and instead sekmages for independently unlawful conduict.”
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Here, Mr. Holt’s first two clans are clearly barred by tiRooker—Feldmanoctrine. The
first claim asserts that the defendants wereigegl in that they foreclosed on the property
without having the legal authority or propcumentation to do so. The second claim, for
“wrongful foreclosure,” asserthat the wrong parties received the foreclosure judgment and that
there was “deception” in the foreclosure proceeditrghis prayer for relief, Mr. Holt asks that
the Court declare that the foresure of his residence was wrongiskue him a new deed to the
property, and vacate and set aside the fore@odJirese claims fall squarely within tReoker—
Feldmandoctrine, as they assert that the injwas caused by the state foreclosure judgment,
and they explicitly ask this Court to vacate that judgmdains v. Citibank, N.A852 F.3d 669,
675 (7th Cir. 2017)Davenport v. Roundpoint Mort. Serv. Corp68 F. App’x 659, 659 (7th Cir
2016) (“[T]he federal lawsuit soughd ‘clear title’ to the foreclosed property and thus
represented an improperliaderal challenge to the state-court judgmenstyrdivant v. U.S.
Bank, N.A.653 F. App’x 466, 467 (7th Cir. 2016) (affinmy a judgment that held that “[t]o the
extent [the plaintiff] sought an order dectayiher to be the sof@operty owner” of the
foreclosed property, the claim was “barred byRuw®ker—Feldmaxoctrine”);Riddle v.
Deutsche Bank Nat'l Trust G99 F. App’x 598, 600 (7th €i2015) (holding that the
plaintiff's “federal lawsuit [chaknging the judgment of foreclog}ris thus an attack on that
judgment and is barred by tRemoker—Feldmawdoctrine”);Carpenter v. PNC Bank, Nat'l Ass’'n
633 F. App’'x 346, 347-489 (7th Cir. 201&risham v. Integrity First BankNo. 13-cv-587,
2014 WL 1315411, at *2 (W.D. Wis. Apr. 1, 2014y he Court of Appeals for the Seventh
Circuit has applied thRooker—Feldmanoctrine consistently to caseswhich plaintiffs ask the

court to set aside a state court foreclosudginent.”) (collecting cases). The Court lacks



jurisdiction over those claims, slle motions to dismiss are gtad to that extent, and those
claims are dismissed without prejudice.

Mr. Holt’s remaining claim is for “wrongful seure of property.” This claim arises out
the execution of the writ ofsaistance, by which his persopabperty was removed and he was
locked out of the property. To the extent Molt argues that the seie was wrongful because
the writ of assistance was invalid, or becausefdineclosure judgmeitself was invalid, this
claim is likewise barred by tHeooker—Feldmawloctrine for the same reasons. However, this
claim also appears to challenge the mannaich the writ of assistance was executed. Mr.
Holt argues that the defendants should not lexeeuted the writ of assistance when he had
notified them that he was contesfitine foreclosure, and he alsgaes that some of his property
was lost or damaged after it was removed.

To that limited extent, this claim is not barred by Rwoker—Feldmanoctrine, as the
claim does not challenge or seekset aside the state judgmenit asserts that the defendants
executed the judgment in an impermissible manhiee Seventh Cirduaddressed a similar
claim inBrown v. Varan322 F. App’x 453 (7th Cir. 2009), wheethe plaintiff alleged that she
was unlawfully evicted despite the presence ofwdntion order. Because the plaintiff did not
challenge the eviction order itdbut contended that the omdéid not actually authorize the
defendant’s actions, the court heldttkthe claim was not barred under B@oker—Feldman
doctrine.ld. at 454. Likewise, ibempsey v. JP Morgan Chase Bank, N2&2 F. App’x 499
(7th Cir. 2008), the plaintiff challenged the saféehis property pursuamb a state foreclosure
judgment, and also claimed that the defendaateted the writ of assistance in an unreasonable
manner. The court held that the former claim was barred undBottieer—Feldmaxoctrine as

a challenge of the state judgmednt.at 502. However, it adjudicateélde claim relating to the



execution of the writ of assistance on its iseand dismissed that claim with prejuditzk.at
503. Consistent with those castése Court finds that theooker—Feldmadoctrine does not bar
Mr. Holt's claim to the extent he challenges thanner in which the defendants executed the
writ of assistance and took possession of the property, so the Cowrbnsagter that claim on
its merits.

D. Failureto Statea Claim

The defendants finally move to dismiss under Riléh)(6) for failure to state a claim. In
reviewing a motion to dismiss for failure t@t a claim upon which relief can be granted under
Rule 12(b)(6), the Court construes the complirthe light most favordb to the plaintiff,
accepts the factual allegations as true, and driiwesagonable inferences in the plaintiff's favor.
Reynolds v. CB Sports Bar, In623 F.3d 1143, 1146 (7th Cir. 2010). A complaint must contain
a “short and plain statement of ttlaim showing that the pleaderestitled to relief.” Fed. R.

Civ. P. 8(a)(2). That statement stuicontain sufficient factual mattexgcepted as true, to state a
claim for relief that iglausible on its facéshcroft v. Igbal556 U.S. 662, 678 (2009), and raise
a right to relief above the speculative le\gzll Atl. Corp. v. Twomb|y550 U.S. 544, 570

(2007). The Court liberally construpkadings by pro se plaintiffErickson v. Pardyss51 U.S.
89, 94 (2007).

As just discussed, the only claim over whtbis Court has jurisdiction contests the
manner in which the writ of assistance was executed. However, Altisource has already been
dismissed for lack of personakisdiction, so the Court need nminsider whether this claim
would state a claim against that defendanaddition, the complaint contains no allegations
suggesting that BSI Financial had any involvemeetthis aspect diir. Holt’s claims. The
complaint alleges only that B&inancial was a mortgage servickut its involvement in that

capacity would have ceased once the mortgageforeclosed and the property was sold at
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auction. BSI Financial did not purchase the progpend the complaint does not allege that it
had any involvement in taking possession ofgtaperty, so BSI Finandia motion to dismiss
is granted as to this claim.

That leaves the claim against Christianastr Mr. Holt first appears to assert that
Christiana Trust wrongfully seized the propdrgcause it executed theitnof assistance even
though he had notified it that heas disputing the foreclosure.” However, Mr. Holt had already
lost that dispute: the state coantered a judgment of foreclosuthe property was sold at a
Sheriff’'s auction in August 2015 and a deed toptaperty was granted tohristiana Trust, and
the state court granted a woitassistance on November 16,18. That order stated that
Christiana Trust “is entitled to themmediatepossession of the real estd and it directed the
Sheriff to enter the property and remove amgpes or personal property. [DE 51-8 (emphasis
added)]. Once the property was sold attian¢ Mr. Holt no longer owed it, and when he
refused to leave, the court granted a writ ofstgace directing the Sheriff to remove him from
the property. Two weeks later, after Mr. Holt adrhigshad received the order, he had still not
moved out, so his personal property was remdrad the property pursuant to the writ, which
granted Christiana Trust “immediate possessiorthefproperty. As the Seventh Circuit held in
dismissing a similar claim iDempsey“the sheriff has the ‘righaind duty’ to execute the writ
[of assistance] immediately upoeceiving it,” so a party cannot complain that the writ was
executed without delajpempsey272 F. App’x at 503 (quoting C.J.S. Writ of Assistance
§ 14) (noting also that the plaintiff “couldhve avoided his trouble by moving out voluntarily
and promptly when Chase obtained title to the pitgpaes opposed to forcing Chase to utilize the

sheriff's department to enforce the court’s decision”).
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Mr. Holt also notes that his attorney haddilen emergency motion to stay the writ, but
the filing of such a motion would not have suspehtie effectiveness of the writ of assistance,
seelnd. Tr. R. 62, so Christiana Trust wasited to take possession of the property
notwithstanding Mr. Holt'sontinuing attempts to escape 8tate court’s judgment. Mr. Holt
further alleges that an attorney for Christiana Trust told his attorney that they would wait for the
state court to rule on the motion before exegutire writ. But he doesot allege that he
detrimentally relied on that statement—thatdeld have moved his belongings out of the
property before the writ was actlyaexecuted (only hours later) aldehat statement—as would
be required to sustain a claim trat basis. To the contrary, helicates thahe intended to
remain at the property at least until the stat@rcruled on the motion to stay [DE 59  14], even
though he had already been ordeietbave weeks earlier. The colaipt also indicates that Mr.
Holt’'s attorney did not even file the motion to staycontact Christiana Ust's attorney until the
same day the writ of assistance was exec(iidtl 31 1 14-18], and the complaint offers no
suggestion that the belongings would have beeved that day but for the alleged statement.
Nor did Mr. Holt have any basis &xpect that the writ of assistce would not have already been
executed in the preceding weeks, before his atyoewven requested a delay. Therefore, Mr. Holt
cannot complain about the timing of the executibthe writ—Christiana Trust was entitled to
immediate possession of the progeaaven if Mr. Holt refused to accept the writ's issuance and
continued trying to delay itsxecution—so his claim isgthissed to that extent.

Finally, Mr. Holt’s complaint notes that someto$ belongings were lost or damaged in
the process of removing them from the propartg storing them. However, he does not allege
that Christiana Trust was the party thauatly performed the lockout and removed the

belongings. Rather, he alleges that “Altisourci&d another party, “@nd S Roofing,” to
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remove the belongings and place them in a stdeagiéty. In Indiana, a party “generally cannot
be held liable for the negligeno¢ an independent contracto6Wword v. NKC Hospitals, Inc.

714 N.E.2d 142, 148 (Ind. 199%elby v. N. Ind. Public Serv. €851 N.E.2d 333, 337 (Ind. Ct.
App. 2006) (“As a long-standing genkrale, a principal is not lidb for the negligence of an
independent contractor whom he employs.”). Tleven if Mr. Holt's belongings were lost or
damaged due to somebody’s negligence, he doieslentify a basis upon which Christiana

Trust could be held liable for that negligence. Therefore, this aspect of Mr. Holt’s claim fails to
state a claim for which relief can be granted agfaChristiana Trust as well, so its motion to
dismiss is also granted in that respect.

In sum, all of the claims in this action haween dismissed, either for lack of personal or
subject matter jurisdiction or for failure to ®at claim. The Court does not believe that granting
Mr. Holt leave to file another amended complasnivarranted, either. Mr. Holt has already filed
one amended complaint (after multiple extensions of time and missed deadlines), after the Court
identified the deficiencies in his initial compia [DE 25]. He als®ffered additional factual
support for his claims in his response to the amstito dismiss. However, the main emphasis of
his amended complaint is an attack on the staiet’s judgment of foredsure, which this Court
lacks jurisdiction to address, and that problemld not be cured in an amended pleading. As to
the narrow claim over which this Court does hpwesdiction, Mr. Holt ha given no reason to
believe that he could state a claim againstadriie existing defendants if permitted to file
another amended complaint. If Mr. Holt wisheptosue a claim for the loss or damage of his
belongings, he would likely need do so against different parsiebut that could be done in

another proceeding, and because the sole bagigifdiction in this case is diversity, it is
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possible that Mr. Holt could notijpthose parties as defendaimtshis case. Accordingly, the
Court will direct the Clerk to entgudgment and close this case.

E. Conclusion

For those reasons, the Court GRANTS each of the defendants’ motions to dismiss. [DE
39, 50, 57]. The claims against Altisource are dised for lack of personal jurisdiction. The
remaining claims are dismissed for lack of subject matter jurisdiction to the extent they seek to
review or modify the judgment in the state ddoreclosure proceeding, and for failure to state a
claim to the extent they contdbe manner in which the writ assistance was executed, as
explained above. The Clerk is DIRECTED to enter judgment in accordance with this order.

SOORDERED.

ENTERED: August 10, 2017

/s/ JON E. DEGUILIO

Judge
United States District Court
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