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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

CHARLES HESS, et al.,
Plaintiffs,
V. Case No. 3:16-CVv-208 JD

BIOMET, INC., et al.

Defendants.

N N N N N N N N N

OPINION AND ORDER

This case is approaching trial on the Diaitors breach-of-contract claims against
Biomet! Both sides have filed motions in limine, and they have alsofiebertmotions. In
this order, the Court resolvdsose motions and addresses othsués that have come to light
through the pretrial filings.

I. DISTRIBUTORS’ MOTIONS IN LIMINE
1. July 2015 letter negotiating buy-out

The Distributors first move to exclude a letter their attorney sent to Zimmer—Biomet on
July 20, 2015, arguing that the letter is dleetent communication excluded by Rule 408. As
background, Biomet was going through thegass of merging with Zimmer, Inc. around 2015.
As part of that process, Biomet made buy-outrsfte each of the retired distributors to which it
was paying lifetime commissions, including eaclthe plaintiffs here. In response, the
Distributors pushed back on the amount ef bluy-out and asked for better offers. Those
discussions and the pending merger also raseatlditional disputevhether the Distributors

would be entitled to lifetime commissions otesaby Zimmer or Zimmer—Biomet (the new post-

! There are two defendants, but for simpli¢itg Court refers primarily to Biomet when
referring to the defendants’ motions and arguments.
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merger entity), instead of just sales on Biomet products. After preliminary discussions between
the parties failed to prate a resolution of eithéne buy-out offers or thDistributors’ right to
commissions on Zimmer or Zimmer—Biometesa the Distributors retained counsel.

On July 20, 2015, the Distributors’ attorneytsa letter to Zimme-Biomet addressing
both of those topics. Much of the letter outlirtkd Distributors’ histor with Biomet and the
reasons they should receive méaeorable buy-outs. The lettatso raised the Distributors’
contention that they were entiléo commissions on sales by the post-merger entity. The letter
asserted, for example, that Biomet had andittiply repudiated its obligations by taking a
contrary position, and that Biometade clear that it intended boeach its obligations to pay
commissions on Zimmer—Biomet products follagithe merger. The letter stated that the
Distributors would take any stemecessary to protettteir rights unless Zimmer—Biomet either
made an acceptable buy-out offer or provided written assurance that it would pay commissions
on products “sold by Zimmer—Biomit the relevanterritories.”

As relevant to Biomet's present argumenhiswever, the letter also included some
references to the payment of commissions on Bigratucts. It stated, f@xample, that since
the Distributors’ retirement, “Biomet has honoredobligations, and paid commissions on all
products sold in the relevantiiéories.” It likewise stated #it “[u]ntil recently, the Legacy
Distributors had no complaintsgarding Biomet holding up iend of the bargain and honoring
the Distributorship Agreements.” At trial, thoughe Distributors’ only claim is that Biomet has
been underpaying them since their retirementgdyyng commissions on a smaller set of Biomet
products than dictated by the agreements. Bi@rgaies that the statenmsiin this letter show
that the Distributors’ current interpretation oéthgreements is a recent invention and does not

reflect the parties’ understanding or imtevhen they entered the agreements.



The Distributors move to exclude the letterder Rule 408, arguingahthe letter was a
settlement communication and that Biomet intetadsse the letter for prohibited purposes,
namely to disprove the validity of their alaior impeach by contradiction. Rule 408 states:

Evidence of the following is not admissblon behalf of any party—either to

prove or disprove the validity or amounit a disputed claim or to impeach by a
prior inconsistent stateant or a contradiction:

(2) conduct or a statement made duringnpoomise negotiations about the claim[.]

Fed. R. Evid. 408(a). Though Biomet attempts to argue otherwise, it plainly intends to use the
letter to disprove the Distributors’ claim ocontradict their testimony. [DE 256 p. 5 (admitting
that Biomet “will reference the letter at trialdounter the testimony offered by Plaintiffs as to
the meaning of a decades-old contract provision”)].

The question, then, is whether this letter falithin Rule 408’s coverage. In arguing that
it does not, Biomet asde that the letter was only negdiiey a contractual buy-out—a routine
business negotiation, not a disputed claim—andtkigatlaim at issue now is a new theory that
was not in dispute then and was not raised thinext year when the Distributors filed suit.
The Distributors disagree, arguititat there was a dispute at the time of the letter: a dispute over
whether the Distributors wemsmntitled to commissions on Zimmer or Zimmer—Biomet products.
The Court agrees that the disagreement thatiissue had likely ripened into a disputed claim
by the time of the letter—tHetter accuses Biomet of haviagticipatorily repudiated its
obligation to pay those commissions and statesBimathet made clear thdtintended to breach
its obligations.

Critically, however, that is not the claim goitatrial in this case. For Rule 408 to apply,
the claim being negotiated must be the saraencht issue in the litigation. As the Seventh
Circuit recently explained, “settlement discussioascerning a specific claim are excluded from
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evidence to prove liability othat claim, not on others. That, iwhen a settlement discussion
concerns Claim A, and statements from thataésion are later offered to prove or disprove
liability on Claim B, Rule 408(a) does nwmiake those statements inadmissibWihe & Canvas
Dev., LLC v. Muylle868 F.3d 534, 541 (7th Cir. 2018ge also Zurich Am. Ins. Co. v. Watts
Indus., Inc, 417 F.3d 682, 689 (7th Cir. 2005) (“The balancesigecially likely to tip in favor of
admitting evidence when the settlement communicatissue arise out of a dispute distinct
from the one for which the evidence is being @te”). That conclusion follows from the rule’s
text, which states that a party nagt seek to disprove the validitf “a claim” with statements
made during compromise negotiations “abibatclaim.” Rule 408(a) (emphasis addesBe also
Muylle, 868 F.3d at 541 (“Paragraph (a) uses the tardisputed claim,” not “disputed claims”
or “any claims.” Subparagraphs (1) and (2pafagraph (a) likewise spk of “the” claim.”);
Armstrong v. HRB Royalty, In892 F. Supp. 2d 1302, 1304 (S.D. Ala. 2005) (“[T]he definite
article “the” limits “the claim” as to which evishce may not be admitted to the claim previously
referenced, i.e., the claim which wihe subject of a settlement offer.”).

Here, to the extent the JUAP15 letter discusses a disputeam, that claim relates to
whether the Distributors wouldke entitled to commissions sales of Zimmer or Zimmer—
Biomet products once the mergercurred. The Distributors’ counselde that point at the final
pretrial conference, explaining thi&ie dispute at the time of the letter was whether the lifetime
commissions payments would extend to the products of the new Zimmer—Biomet entity. As
counsel also noted, however, that claim has been dismissed and is not part of the trial in this
case. The claim going to trial has nothingltowith whether Zimmer or Zimmer—Biomet-

branded products became subject to thadietcommissions provision after the merger; it



relates solely to the proper scopecommission payments on sales of legBaymetproducts,
dating back to the Digbutors’ retirements.

The Distributors have never argued that pulie existed as to that claim at the time of
the letter, nor does tHetter itself conrémplate such a claim. [DE 175-3 p. 8 (“In the years
following the Legacy Distributs’ retirement, Biomet has honored its obligations, and paid
commissions on all products sotdthe relevant territories.”)]n fact, the Distributors have
argued elsewhere that they were not even aware of that claim “until shortly before filing this
lawsuit in 2016.” [DE 198 p. 9If the Distributors were not eveaware of this claim at the time
of the July 2015 letter, they canrague that the letter constitdtan attempt to compromise that
claim. Armstrong 392 F. Supp. 2d at 1305 (noting that “@a® hardly dispute a claim of which
he is unaware”)see also Tendeka, Inc. v. GlovBo. 2015 WL 2212601, at *21 (S.D. Tex. May
11, 2015) (holding that a lettertamnpting to settle one claimas not excluded by Rule 408 to
disprove a different claim of which therfias were not even aware at the time).

Because the claim for which this evideme®eing offered is not the claim being
negotiated in the July 2015 letter, Rule 408gdoet bar its admission. Therefore, the Court
deniesthis motion.

2. Al Plows email

The Distributors similarly move to exclude amail sent to Biomet's general counsel by
Al Plows, another former Biomet distributd his email was sent in May 2015, and was a
precursor to the letter just dissesl. In his email, which he copitmleach of the Distributors,

Mr. Plows responded to Biomet’'s buy-out oféerd also asked for written confirmation “that

2 See als®E 241 p. 11-12 (noting that Mr. Plows’ priemail on the same topic was in relation
to a claim that has been dismissed & not being presented at trial)].
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going forward Zimmer—Biomet will continue honor their obligation to pay override
commissions on any/all recdnsctive products sold iour respective territories.”

The Distributors argue that this emaikiscluded as a settlement communication under
Rule 408, but for the same reasons just discljgbe Court finds that Rule 408 does not apply.
The Distributors also argue thdt. Plows’ email is hearsay, butahargument is insubstantial.
Hearsay is defined as an assertihat is offered to prove theuth of the matter asserted. Fed. R.
Evid. 801(a), (c)(2). Mr. Plows’ statement waseguest, not an assertion of truth—he asked for
confirmation that Zimmer—Biomet will pay commigss on reconstructive products sold in their
territories moving forward. The levance of this statementnst the truth of anything he
asserted, but the fact that he asked émficmation only as to “reconstructive products.”
Because this was a request, not an assertion dfferéts truth, it does not qualify as hearsay, so
Biomet does not need to meetyaexception to the hearsay ruee Carter v. Doum&96 F.3d
726, 735 (7th Cir. 2015).

The Distributors finally argue that thésnail should be excluded under Rule 403. The
Distributors argue that allowirttpis email would require explanations of the circumstances of
Mr. Plows’ involvement in the negjations and why he is not agphtiff in this case, and could
require some context about the merger. Howdterdetails about Mr. Plows can be established
quickly and without inviting confusion, and cert about the merger will inevitably come up
anyway—both Biomet and Zimmer Biomet ardathelants in this case. And although the

Distributors offer reasons thatight explain away Mr. Plowseference to “reconstructive

3 The Distributors also argueahMr. Plows did not formally gresent them in this negotiation,
but that would not make this email irrelevailr. Plows sent the email purporting to speak on
their behalf (he referred to the “Legacy Distriors” and used the words “we” and “us”); he
copied each of the Distributors on the email; and they did not express disagreement with his
statements. That allows an inference thay agreed with his characterization.
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products,” that does not negate thkevance of this exhibit, asehury could find that Biomet's
interpretation is the more plausible readingud,ithe Court does not bebe that the danger of
any unfair prejudice substantialbytweighs the probativealue of this exfiit. Accordingly, the
Courtdeniesthe motion to exclude this exhibit.

3. Distributors’ violations of agreements

The Distributors next move to exclude anydewmce or argument that they violated their
distributorship agreements Wdthey were active distribats. Though Biomet responded in
opposition to this motion, it clarified at the finadetrial conference that it does not intend to
offer any argument that the Didititors breached their agreemeifits the contrary, it intends to
argue that the Distributors did noteach their agreements, andtttheir course of performance
in compliance with those agreements infertine meaning of the agreements. On that
understanding, the Couwgtants the motion as unopposed. The defendants may not argue or
present evidence that the Distributors brea¢hent agreements as active distributors, though
that does not prevent them frgaresenting evidence of the course of performance in accordance
with those agreements.

4. Challenge to damages calculation

The Distributors next move to bar Biet's damages expert, Bryan Callahan, from
challenging their own expert’s adeges calculation. The Court adsses the admissibility of Mr.
Callahan’s opinions below relative to the Distribut@subertmotion. That ruling suffices to

frame the scope of Mr. Callahan’s testimonynedurther order is warranted on that is8ue.

4 The Distributors argue elseete that there is no genuidispute on the amount of damages
(assuming they prevail on their inpeetation of the contracts) fiee issue need not be presented
to the jury. The parties are freednoter a stipulation on damageshiéy like, but otherwise there

is no basis for taking the issue away from thg.jirhe Distributors bear the burden of proof, and
absent a stipulation, they will have to meet thaiden by presenting evidence at trial. If the
evidence supports only one resulgytcan argue that to the jury.
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5. Shera’s prior lawsuit

The Distributors move to exclude evidemde previous lawstuFrank Shera brought
against Biomet. That suit involved a dispute aver scope of Mr. Shais distributorship under
his distributorship agreement. Most notably, stipulation to dismiss that suit included the
following statement: “Frank L. Shera and FrankShera, Inc. admit that the Distributorship
Agreement does not contractually grant thenridjet to sell the productsf Biomet's present
subsidiaries or companies which Biomet may acquitbe future.” The Dstributors argue that
this admission is not relevant because thatisudlved a dispute overdifferent provision in
the agreement, and that its waddrial wouldbe prejudicial.

The Court disagrees. Mr. Shera’s admission about the scope of the agreement is highly
relevant. It is a direct admission by a plaintiftims case about the scope of the same agreement
being litigated in this case. The Distributors e to deflect that statement by noting that the
previous suit involved a disputerer the products Mr. Shera waltowed to carry as an active
distributor (addressed in Secti@hwhile the current suit invobs a dispute over the products he
is entitled to receive commissions on in higreenent (addressed in Section 9 of the same
contract). But Biomet's core theory in thisseas that those two @visions have the same
scope—that Mr. Shera is entitlemlreceive retirement commissis only on products within the
scope of his distributorshifgee B&R Oil Co. v. Stoler7 N.E.3d 823, 827 (Ind. Ct. App. 2017)
(“We review the contract as a whole][.]”). Axmission that Mr. Shera was not entitled to
distribute products of Biomet's subsidiaries is thus highly relevant to his claim for lifetime
commissions on products sold by those subsghaithat the Distributs intend to offer a

competing interpretation does moake this admission irrelevant.



Given the significant probative value of tiegidence, the Court cannot find that the
probative value is substantially outweighed by ahthe concerns for prejudice raised by the
Distributors. Accordingly, the Coudeniesthis motion.

6. Dollar amount already paidto distributors in the past

The Distributors also moved to exclude ende of the amourie Distributors were
paid while they were active stributors, and to prohibit argumiethat the Distributors “have
been fairly compensated in retirement labselely on the totadmount of retirement
commissions they have received.” [DE 241 p. Bi¢met does not object to either of those
requests, as narrowly framed in that manner, so the Gramts the motion. As Biomet notes,
however, that will not preclude evidence of the amount the Distributors have been paid in
retirement commissions. Nor will it precludeggament that those amounts satisfy Biomet's
obligations under the agreements.

7. Testimony by Biomet witnesses about intent

The Distributors also move to excludstimony by Biomet's witesses about Biomet's
intent at the time it entered the agreement® Distributors argue that those withesses—
particularly Daniel Hann, Biomet’s formgeneral counsel—were not employed by Biomet at
the time or were not part of the agreemenégjotiation, so they lack firsthand knowledge and
should not be permitted to relate hearsay about what Biomet's founders intended at the time. The
Distributors’ motion is overbroad, as the adsilility of this testimony will depend on the
precise testimony, the foundation laid for it, @he purpose for which it is offered. The Court
thus declines to resolve thssue through an order in limindowever, the parties’ arguments
raise some issues that warrant discussion aptir in order to frame the analysis that will

apply at trial.



The Distributors express concern that Mann will testify about conversations he had
with Biomet's founders, includg Dane Miller, in which the founders talked about what they
intended when they entered ttistributorship agreements. Shdwsuch a statement be offered
for the truth of the matter asserted by MrlI&fi it would constitute hearsay. And as the
Distributors note, the state-of-mind exceptiorthe hearsay rule would not apply if the
statement refers to what Mr. Miller intendedsaime earlier point. Tehstate-of-mind exception
applies only to the declarant’sh&n-existing state of mind,” FeR. Evid. 803(3), so a statement
about what the declarant intendstdca previous time would nbe covered. The statement would
meet that exception, though, if M¥liller expressed his currestate of mind about what he
understood the agreements to mean at the tinmeddle a statement to Mr. Hann. That would be
a statement of his “then-existing” state of mitia jury could then decide to what extent Mr.
Miller's belief at that time supports an infereraf@ut his intent at the earlier time when the
parties entered the agreeme3ge2 McCormick on Evidence § 274 (7th ed. 2016) (“Although
the statement must describe a state of mineéalimng existing at the timef the statement, the
evidentiary effect of the statement is broadenethbynotion of the contuity in time of states
of mind.”).

There is also other testimottyat Mr. Hann could offer thatould not be excluded as
hearsay. Some statements by Mr. Miller mightlmtearsay to begin with, as Biomet notes.
Hearsay is an out-of-court “assertion” offeregbtove “the truth of the matter asserted.” Fed. R.
Evid. 801(a), (c). If, for example, Mr. Miller gawdr. Hann a direction anstruction about what
action to take with regard to Biomet's perfaance under the agreements, that would not be an
assertion offered for its trutbo it would not be hearsa$ee Ruhl v. Hardy43 F.3d 1083, 1099

(7th Cir. 2014) (holding tha statement was not hearsay bseatiwas “a direct command, not
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a statement offered to prove the truth of the matter asser@attgr v. Douma796 F.3d 726,
735 (7th Cir. 2015) (holding that a request andhatruction were not hearsay “because they
were not ‘statements’ making any factual asses”). Other testimony might be based on Mr.
Hann’s personal knowledge. For example, agtreral counsel who was involved in executing
the agreements on behalf of Biometwald have personal knowledge of Biomet's
performance under the agreements, which wouledleeant to Biomet's course-of-performance
argument.

That said, the Court does not agree with Btothat Mr. Hann’s testimony is insulated
from the rule against hearsay because hedesagnated as a corpcgakepresentative for a
deposition under Rule 30(b)(6). That rule a#oa party to serve a notice of deposition on a
corporation, identifying specific matters to discussed. The corporation must then produce a
representative who “must testify about information knowreasonably available to” the
corporation on those matters. Fed. R. Civ. P. @6)bBiomet argues that because Mr. Hann was
designated as a corporate representative for a Rule 30(b)(6) deposition, he can testify to its
corporate knowledge without any need for paed knowledge, and thusn testify without
regard to the rule against hearsay. Under Rula)82( an “adverse partyhay use at trial the
deposition of a party’s designee under Ri¢b)(6). But Mr. Hann is Biomet's own
representative, and Rub2(a)(3) does not allowarty to use its own degnee in this manner.
See Union Pump Co. v. Centrifugal Tech. 1404 F. App’x 899, 907-08 (5th Cir. 2010)
(“Federal Rule of Civil Procedar30(b)(6) allows corporate repesgatives to testify to matters
within the corporation’s knowledge duridgposition, and Rule 32(a)(3) permitsaatverse
party to use that deposition tesbny during trial. However, a ¢porate representative may not

testify to matters outside his own personal knowledge to the d¢ktdrinformation is hearsay
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not falling within one of the authorized excepsdh(citation, quotation,rad alteration omitted));
see alsd-ed. R. Civ. P. 32(a)(1)(B) (¢tag that a deposition may lsed under this rule “to the
extent it would be admissible under the FedBrdks of Evidence if the deponent were present
and testifying”). Thus, notwithstanding thatoBiet produced Mr. Hann in response to a Rule
30(b)(6) notice, Mr. Hann’s testimony at trial wslill have to comply with the rules of evidence
in order to be admitted.

8. Statuteof limitations

The Distributors next move to exclude eaide or argument concerning Biomet's statute
of limitations defense. At summary judgmeihie Court made two holdings relevant to the
statute of limitations. It first held that tiséatute of limitations accrued separately for each
payment that came due, so the statute of limitatongd not bar the Distriliars’ claims in their
entirety, it could only limit the period for which they could seek damages. Second, the Court
held that the applicable statute of limitatiamss not provided by the iiorm Commercial Code
(which would have been fouewrs). Instead, the default statof limitations for breach of
contract claims applied. The Couwlid not resolve, however, whetttbat term was 20 years (for
contracts entered before Septembgel982) or 10 years (for contta entered after), since that
would not have affected the outcome of the motion.

In their motion in limine, the Distributors first argue that five of the Distributors are
subject to the 20-year statuteliofitations, as they entereldeir original distributorship
agreements before September 1982. And because none of those Distributors received
commission payments more than 20 years bdfosesuit was filed on Agl 4, 2016, they argue
that the statute of limitations has no possible appbn to their claim. Té sixth plaintiff, Mr.

Shera, concedes that his contract is subjegtli®-year statute of limitations, but he is willing to
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forego any damages that accrued more than ten years before suit, in which case there would be
no work left for the statute of limitations on his claim, either.

Biomet offers little substantive responsdhese arguments, except to say that it wishes
to argue this defense to the jury. The applicabdtute of limitations is a question of law for the
Court to decide, though, and a motion in limim@n appropriate vehicle for making that
determination. Under Indiana law, the statuteroftations on breach of contract claims is 20
years for contracts entered before Septemb#982, and 10 years for contracts entered after. It
is undisputed that five of the Distributordl aut Mr. Shera) ented the distributorship
agreements upon which their claims are based wiSeptember 1982, scethare subject to the
20-year term. Biomet argues in response thagdlDistributors signed termination agreements
later, but those agreementgpeessly provided that the longAbe commission provisions in the
original distributorship agreements remaineeéfiect. The parties even entered a stipulation to
that fact. [DE 267 (“The Termination Agreementfatiin name and some other respects, but all
state that the Long Term Consrion Program found in the Distrilouship Agreements survives
Plaintiffs’ retirement and remains in full forcedaeffect.”)]. The breach of contract claims are
premised on the surviving provisi of the original distributship agreements, which were
entered before September 1, 1982 for these fiveibusbrs, so those claims are subject to 20-
year limitations period.

That being the case, Biomet hasn’t shown thatstatute of limitations has any role left
to play at trial. As a matter of law, the fivedDibutors’ claims are suégt to 20-year limitations
periods, and those Distributors represent withoatradiction that they do not seek any damages
that could have accrued before that period. Tkl gilaintiff agrees thate is subject to a 10-

year limitations period, but has agreed not to eagdnfor any damages that accrued before April
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4, 2006. Given that concession, Bienmas effectively prevaileah its statute of limitations
defense as to Mr. Shera already, so there is @inusirther arguing the pat to the jury. If none

of the Distributors are seeking damages that accrued before the applicable limitations period,
then the statute of limitatioteas no applicability arial and is not relevant. Without any
argument from the defendants about how theitgatf limitations could nonetheless have an
impact at trial, the Cougrants this motion in limine.

9. Equitable affirmative defenses

The Distributors next move to exclude evidence relevant only to the defendants’
equitable affirmative defenses. Both sides afraethose equitable defenses are decided by the
Court, not the jury, so evidenoa these issues need not besanted to the jury. The Court
thereforegrants this motion, and will not allow evidee relevant solely to the equitable
affirmative defenses to be presahte the jury. Biomet argues thalt of the evidence relevant to
the equitable defenses will also come in as releieaother issues at trial, so the issue may not
arise, but the Distributors shoultake a specific objection at tri@ any evidence they believe
falls in this category.

10. Mitigation of damages

The Distributors also ask to exclude Biometffirmative defense that they failed to
mitigate their damages. The Distributors argue that this defense should be excluded because
there is insufficient evidence to support it. Theu@ agrees with Biomet that, framed in that
manner, the motion is overbroad. A motion in limis not the proper vehicle for evaluating the
sufficiency of the evidence, so the motioméniedin that respect. The Distributors’ motion,
however, also reflects a contested issue of lawishenenable to a motion in limine, as they
argue that a legal theory upon which Bioméginas to proceed for this defense is unsound.

Biomet appears to argue, at least in part, ttheDistributors failed to mitigate their damages
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because they did not sue, otesst object to the underpaymergarlier. The Distributors object
that this is not a cognibée mitigation-of-damages argument. The Court agrees.

First, as the Distributors argue, mitigatiohdamages refers to a party’s duty after
sustaining an injury. As the Indiana Supreme €bas noted, a party “has a duty to mitigate his
or herpost-injurydamages[.]Willis v. Westerfield.839 N.E.2d 1179, 1187 (Ind. 2006)
(emphasis added) (noting also that the “prilecgf mitigation of damages address conduct by an
injured partythat aggravates or increases plaety’s injuries” (emphasis addedycott-Larosa v.
Lewis 44 N.E.3d 89, 94 (Ind. Ct. App. 2015) (“The duty to mitigate damages is a common-law
duty independent of the terms of the underldogtract, and it requirdee non-breaching party
to make a reasonable effort to act isls@a manner as to decrease the dameayesed by the
breach” (emphasis added)). Biomet's argument iis tiespect, however, appears to be that the
Distributors failed to keep the injury from occugiin the first place. A breach occurs each time
a payment comes due but is not paid, so Biomet's argument that the Distributors should have
complained sooner to keep damages from accigirgplly an argument that the Distributors
should have kept Biomet from breaching, whighot a question of mitigation of damages.

Even then, Biomet does not claim thawiuld have begun paying the commissions any
differently had the Distributors complained or sued at any other poineries even now that
they are entitled to any further commissions.dadt Biomet appears to argue that it would have
been better positioned to defend itself againstthadDistributors brought this suit earlier, but
that is just a variation on its laches defemss#,a valid theory of mitigation of damages.
Relatedly, Biomet does not argue that the amaimatiscame due under the contracts would have
been any different had the Distributors suedieraiThe commissions are based on the sales in

the Distributors’ former territdes, and Biomet does not suggest that anything the Distributors
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should have done would have affected thotess&hould the Distributors prevail on their
interpretation of the contragtthe amounts that would have been due would be the same
regardless of when they sued; the only diffieeewould be whetheréhDistributors received
those amounts as the sales occurred or wiaignjent is entered in this case. That again
illustrates that this is not a valid mitigation of damages argument.

Accordingly, the Court will not permit Biomé&b argue that the Distributors failed to
mitigate their damages by failing to timely sue or complain about an underpayment of
commissions. Should Biomet be unable to offer any other mitigation of damages theory, this
defense can be resolved on a Rule 50 onadir at the final istruction conference.

11. Prior rulings

Last, the Distributors move to preclude discice to the jury of # Court’s prior rulings.
The Courtgrants the motion as unopposed.

[I. DEFENDANTS’ MOTIONS IN LIMINE
1. Agreements with non-plaintiff distributors

Biomet first moves to exclude evidencedidtributorship agreements entered into by
distributors other than the six piiffs here. Biomet argues thidtose agreements have little if
any relevance, and that the dangers of canduthe issues and misleading the jury warrant
exclusion under Rule 403. The Court agrees.

The parties focus their arguments on thEdmn an agreement entered in 2007 between
Timothy Weis and Biomet Grbpedics, Inc. Mr. Weis initily entered a distributorship
agreement with Biomet, Inc. in the early 1988mjilar to the Distributors. In 2007, Mr. Weis
agreed to terminate that initial distributoyslaigreement, and he signed a new agreement with
Biomet Orthopedics, Inc. The 2007 agreemes aicluded a long-terrmommissions program,
but used different language thiarthe initial agreemnt. The Distributorargue that the 2007
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agreement is relevant because it showsBi@het must have known it owed commissions on a
larger set of products than prded by the initial agreements.

As noted in part in a prevus order, the Court finds thelevance of the 2007 agreement
to be very limited. The 2007 agreement was edtdexades after the &gments at issue here,
between two non-parties to thasgreements, and under different circumstances and for different
reasons. Over the intervening ygaall of the parties changedite substantially and became
more sophisticated than wheretimitial agreements were ergd. That the 2007 Weis agreement
used different language than the prior agreensrads little if any lighon what the parties in
this case intended when they entered their agreements decades earlier. The 2007 agreement is
different in nearly every respect than the origegdeements; if the parties were to redraft those
agreements today, neither side would use the samgeage as in the original agreements, even
if they wanted them to havedlexact same meaningwbuld thus be quite difficult to attribute
any differences in language to an intenptoduce a different outcome on the specific issue
disputed in this case.

Moreover, admitting agreements other thanahes directly at issue in this case would
create substantial concerns under Rule 403. Detpurto those other agreements would create
a significant risk of confusing the issues and eading the jury. It could require a trial-within-a-
trial as to what those other agreements algtnadan, what the parseio those agreements
intended, and under what circumstances the aitpjeements were entered. The jury will have
enough of a task trying to make sense of theesigeats at issue here, without giving it other
agreements to make sense of too. Goinguitin that process would also create unnecessary
delay. In sum, the Court finds that the pribvalue of this evidence is significantly

outweighed by the risk of prejum under Rule 403, so the Cogrants this motion in limine.
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2. Future damages

Biomet moves to bar evidence of “futidamages,” as the Court held at summary
judgment that the Distributors are not entitled to such damages. The Distributors agree these
damages are no longer at issue. The Court thergfargs the motion as unopposed.

3. Dismissectclaims

Biomet moves to bar evidencdeeant solely to claims that have been dismissed. The
Distributors agree (but note thedme evidence relevant to those claims is also relevant to the
claims that are still live). The Court thgsants this motion; evidence relevant solely to those
claims will not be admitted, though Biomet will netedraise a specific objection at trial if it
believes particular evidence falls in this category.

4. Zimmer or Zimmer Biomet sales

Biomet next moves to excluadwidence of sales of Zimmer Zimmer Biomet products.
It contends that those products were encomplasselaims that were dismissed, and are not
encompassed in the remaining claim, so theynat relevant. The Coutenies this motion, as
there does not appear to be any concrete digputieis point. The Distributors have made clear
exactly what product lines they are seelkingimissions on [DE 253 p. 5], and their damages
expert identifies the sales totals for which tlaeg seeking damages. Biomet does not contend
that any of those products or sales would fathwiithe scope of this motion. Accordingly, the
Courtdeniesthis motion as unnecessary.

5. Separationof witnesses

The Courtgrants the motion for separation of witnesses as unopposed. Fed. R. Evid.

615.
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6. Non-disclosedlocuments

Finally, Biomet moves to bar any documents pratperly disclosed idiscovery. It does
not identify or even suggestatthere are any such documents, though, so this would serve no
purpose as an order in limine—there is no neaghter an order in limine stating that the Federal
Rules and this Court’s orders walpply at trial. The Court therefodeniesthis motion.

[ll. DEFENDANTS’ DAUBERT MOTION

Biomet next moves to excludee testimony of the Distribots’ damages expert, Rodney
Sowards. Rule 702 governs the admission of testinby expert witnesses. Under that rule, a
witness “who is qualified as an expert by knadge, skill, experiencdtaining, or education”
may offer an opinion if théollowing criteria are met:

@) the expert’s scientific, technical; other specialized knowledge will help
the trier of fact to understand the estite or to determirgfact in issue;

(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product ofiable principles and methods; and

(d) the expert has reliably applied thapiples and methods to the facts of the
case.

Fed. R. Evid. 702.

A court has a gatekeeping role to ensues éxpert testimony meets these criteria.
Daubert v. Merrell Dow Pharm., Inc509 U.S. 579 (1993%.W. ex rel. Wood v. Textron, Inc.
807 F.3d 827, 834-35 (7th Cir. 2015). The proponetti@expert testimonlyears the burden of
demonstrating that the testimomeets each of those elementarlen Corp. v. Liberty Mut. Ins.
Co, 924 F.3d 456, 459 (7th Cir. 2019). Howewercourt does not assess “the ultimate
correctness of the expert’s conclusion3.&xtron 807 F.3d at 834 (quotirgchultz v. Akzo
Nobel Paints, LLC721 F.3d 426, 431 (7th Cir. 2013)). Rather, a court must focus “solely on

principles and methodology, not orethonclusions they generat&&hultz 721 F.3d at 432
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(quotingDaubert 509 U.S. at 595). “So long as the giples and methodology reflect reliable
scientific practice;vigorous cross-examination, presentatof contrary emence, and careful
instruction on the burden of proof are the ttiadial and appropriate means of attacking shaky
but admissible evidence.lt. (quotingDaubert 509 U.S. at 596).

Here, Mr. Sowards was asked to calculate the amount of damages owed to the
Distributors based on the assumption that thheeagents entitled them to commissions on all
Biomet products sold in their former tearies. Mr. Sowards’ methodology in making that
calculation was simple. He first compiled the né¢saf all Biomet products based on Biomet's
sales data. He then subtracted the nessalavhich the Distributors were already paid
commissions. Last, he multiplied the resultargount by the commission rate to determine the
additional amounts each Distributgtould have been paid. He made that calculation for each of
the Distributors, and also prepared charts bngattown the totals for each year and for each
different product.

In objecting to Mr. Sowards’ testimony, Bi@tndoes not take issue with any of those
steps or question the soundness of his mathematics. Instead, it focuses almost entirely on
attacking his underlying assumptions. It objects gicample, that Mr. Sowards did not take it
upon himself to decide whether tBestributors were entitled teeceive commissions on all the
products he included in his calatibn, and that Mr. Sowards iestd relied on counsel to tell
him on which products to calculatemmissions. Biomet also arguihat Mr. Sowards failed to
establish a causal link betweaireach of the agreements and the damages included in his
opinion.

Biomet’s objections are misplaced. Mr. Sowsrdinction as a damages expert is not to

interpret the agreements’ meanikiis role is to answer a simpéand narrow question: if the
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Distributors are right about which productsytare entitled to recge commissions on, how

much more should they have been paid? In ngaitiat calculation, he properly relied on counsel
to tell him which products the Distributors reeentitled to receive commissions on, and he
calculated damages based on that underlying assumption.

Biomet’s objection to this appach appears to have in mind a more complex type of case
where a plaintiff claims to have lost profits doesome unlawful conducsuch that the damages
expert’s task is to trace the effects of thatipalar conduct. In thaituation, the expert may
have to draw on his expertise to constautiut-for world’—evaluating the condition the
plaintiff would have been in but for the wrongful conduct—and tomare that to the plaintiff’s
actual condition. For that comparison to be reit¥a a damages calculation, the expert must
have a basis on which to alttnite the differences to the deélant’s wrongful conduct. Experts
who assume away issues critical to that anatysigho fail to connect th#but-for world” to the
theory of liability may fail to satisfy Rule 702.

This is not that sort of case. The theory dbility here is straightfovard: a failure to pay
the amounts due under the contract. The meaniagcohtract is not a question for a damages
expert to opine on, and Mr. Sowards appropriateligd on counsel to tell him what products to
include in his calculation. Juas a damages expert may assliai®lity without conducting his
own analysis of whether the defendant is &t feable, so may Mr. Sowards proceed on an
assumption about which products are suldethe agreement without conducting his own

analysis as to whether that assumption is coPrBee Smith v. Ford Motor G&15 F.3d 713,

5 Mr. Sowards’ testimony at trial must make cldawever, that he is relying on an assumption
that has been provided to him, and that heisoffering an opinion aut what the contracts
mean or opining that his damages calculatidrased on the correictterpretation of the
contracts.
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718 (7th Cir. 2000) (“The soundnesstio¢ factual underpinnings of the expert’s analysis and the
correctness of the expert’s conclusions basethat analysis are factual matters to be
determined by the trier of fact[.]"Bys. Dev. Integration, LLC v. Computer Scis. G@B86 F.
Supp. 2d 873, 882 (N.D. Ill. 2012) (‘& entirely appropriate fax damages expert to assume
liability for the purposes of his drer opinion.”). His task from theris simply to review the sales
data to determine the amount of those préglsales and how much in commissions the
Distributors would have been paid on th&ss the Distributors argue, his task is essentially to
function as a calculator. Nortlsere any daylight between lagh and damages such that an
inquiry into causation is necessary. The allegech is a failure to pay amounts due under the
agreements; any dollar that came due but wasid was a breach, and the Distributors were
damaged in that same amount.

Of course, the Distributors will need to praixeough other evidence that they are in fact
entitled to commissions on the products incluohelr. Sowards’ calcwdtion. Should the jury
find that the Distributorgnterpretation of the agreementsasong and that they are not entitled
to receive commissions on all theoducts included in Mr. Sowds’ analysis, the jury can
disregard his opiniong&lorac, Inc. v. Sanofi-Aventis Canada, Indo. 14 C 1859, 2017 WL
3592775, at *12 (N.D. Ill. Aug. 21, 2017) (“The jurylwandoubtedly be able to understand that
it may not award damages, regardless of hwrethe evidence reveals a valid measure of
damages, if [the plaintiff] does not establistright to them by proving #t its interpretation of
the contract is correct.”). Mr. Sowards’ roleeadamages expert is notaddress those threshold

guestions, though, but simply to provide a caliofaof the damages that would be due if the

® That is exactly how Biomet’'s damages expeent about offering his alternative damages
calculation based on a smaller set aidurcts. [DE 235 (Callahan report) at 11-12].

22



Distributors are right about whatoducts they are entitled et@mmissions on. Mr. Sowards is
gualified to make that calculan and did so reliably, sais opinion satisfies Rule 702.

Biomet's other criticisms are insubstahtiBiomet objects, for example, that Mr.
Sowards grouped the product kniato two categories at coutisenstruction, before adding
those two amounts to produce his damages tdthése is no reason that should affect the
admissibility of his opinions, though. At worstathintermediate step may be unnecessary, but it
is not confusing or misleading and has no eféecthe reliability of MsSowards’ calculations.
In addition, as the Distributopint out, the exhibits attachéal Mr. Sowards’ report break
down the damages by each different productdimeé by each year; combining those products
into two groups before adding them for theafidamages amount doed nbscure Mr. Sowards’
analysis or pose any potential to mislead thg. jBiomet also objects #t Mr. Sowards did not
consider the statute of limitations. That objettassumes, though, that the statute of limitations
necessarily limits the Distributors’ claims, which is not the caigst the opposite: as discussed
above, Biomet has not shown that the statutemifations has any remaimg potential to affect
the Distributors’ damages. And in any evawvit, Sowards broke his calculation down by year,
which would allow for any necessary adjustmeatgeflect any applicdbé limitations period.

For those reasons, the Court finds that 8wards’ calculations satisfy Rule 702 and
that they are relevant, in thifiey are premised on the interpretation of the agreements for which
the Distributors intend to advoeaat trial. The Court therefoowerrules Biomet's objections to

Mr. Sowards’ testimony.

" Biomet had also objected to Mr. Sowardalculation of prejudgmernterest, though the
parties agree that prejudgment interest is a qurestti be decided by the Court after trial, not by
the jury, so the Court need not address thptablon. Mr. Sowards also gave an opinion on the
value of future damages, but that is no longer at issue following summary judgment.
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IV. DISTRIBUTORS' DAUBERT MOTION

The Distributors also moved to exclude testimony of Biomet's two experts: Bryan
Callahan and John Nevin.

1. Bryan Callahan

The Court first addresses the motion tikstopinions by Bryan Callahan, a damages
expert. Mr. Callahan broke his repoto four opinions. He fitsopined that no damages are due,
and that Mr. Sowards’ conclusiom the contrary isncorrect. Second, haldressed the claim for
future damages. Third, he offered his ownraliive calculation of damages assuming that
commissions were due on ¢eradditional product categoriepdsts medicine, trauma, and
biologics). And fourth, he responded to.NMhowards’ deposition testimony, primarily
contending that Mr. Sowards’ opinion is flaweélcause he failed to connect liability and
damages.

The second opinion is no longer at issueraftanmary judgment, and the Distributors do
not move to exclude the third opinion, in whilr. Callahan offers an alternative damages
calculation. However, the Distributors move talexle the first and fourth opinions. They argue
that these opinions present nothing moentlegal conclusionsnd Mr. Callahan’s own
interpretation of the contract§hus, they argue, his opinioase not helpful and are not the
product of his expertise as an accountantheg do not satisfy Rule 702. The Court agrees.

Mr. Callahan’s first opinion isot a damages opinion at dfistead, Mr. Callahan opines
that Biomet’s interpretation of the contract@rect, so no damages are due. He asserts, for
example, that “[tlhe only proper category of praguor which the Plaintiffs are entitled to
commissions under the Agreement is SBUOd/Bet Orthopedics.” [DE 235 p. 6]. He also
opines that “there exists nodia for the inclusion of prodticategories in the Long Term

Commission Program beyond SBUO” He bases those statements on his own interpretation
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of the contractual languagadon deposition testimony from Biomet’s former general counsel
about the meaning of the contracts. Mr. Callahas no expertise in interpreting contracts or
ascertaining parties’ intentdugh, nor would that be an appriape subject for his expert
testimony. Biomet attempts to disice itself from these statemeintsts response brief, claiming
that Mr. Callahan will not prodie interpretations of the coatts’ meaning. Yet his opinion in
this regard is that no damages are due bedhasmntracts don’t mean what the Distributors
claim they do. That's an opinion about the meamihtihe contracts, not@alculation of damages
within the ken of an accountahThis opinion thus is not helgfand is not the product of Mr.
Callahan’s expertise or a rellabmethodology, so the Court grath® motion to exclude this
opinion?

The Court likewise grants the motion to exd# Mr. Callahan’s fourth opinion, in which
he criticizes Mr. Sowards forifang to connect liability and dangegs. His opinion in that regard
mirrors the argument that Biomet made in nmgvio exclude Mr. Sowastiopinions, that he
failed to consider causation. But as discussed@lthere is no difference here between breach
and damages: the alleged breach comes fronaoyunts that Biomet didn’t pay, and the losses
are those same amounts that the Distors didn’t receivePut another wayf commissions
were due on any other products, then Biobreiched the agreemt by not paying those
amounts, and the Distributors were injured bynmeceiving them. The dispute in this case

focuses on that “if,” but that goes to the mearuhthe contracts, not ¢hcalculation of damages

8 That a damages expert would pithat there are no damagea Hsint that the opinion really
addresses liability, not damages, particularly wihentheory of liability is the failure to pay
amounts due.

9 Mr. Callahan did not conduct an analysis ash@ther any damages would be due if the jury
adopts his interpretation of thertracts, either; he states ottt it is his “understanding the
parties do not dispute” that issue. [DE 235 p. 8].
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once the contracts’ meaning is decided. ladéeough Mr. Callahan asserts that Mr. Sowards
failed to draw a link between breach and damagesever articulates what he sees as the
difference or what link he belieg is missing. To the extent leigticism is that Mr. Sowards
failed to take it upon himself to determine what ttontracts mean, that criticism is misplaced;
that would have been not only unnecessaryragpropriate for a damages expert to do.

Mr. Callahan’s opinions thus are not helpfuthe trier of fact taunderstand the evidence
or determine a fact in issue. Nor is it appatesw Mr. Callahan drew on his expertise or reliably
applyied any expert knowledge methodology in support of thespinions. To the contrary, the
opinions are confusing and pose a high risk dieaiding the jury—theyuggest that something
more than a failure to pay the amounts dueqsired to award damages, and could confuse the
jury into believing that these damages expare actually offering opinions on the contracts’
meaning (as both Mr. Callahan’s opinions and Biceatfense of them repeatedly cross that
line).1° SeeFed. R. Evid. 403. The Court therefore grahesmotion to strike in this respect as
well. Mr. Callahan’s testimony at trial will be lited to the alternative damages calculation he
offers in his third opinion.

2. JohnNevin

Biomet also offers expert testimony from.Dohn Nevin, a professor and expert in the
fields of marketing, distribution channelsidasupply chain management. Biomet offers his
testimony in support of its interpretation of thetacts. His report discusses the nature of the

medical device industry and thelationship between a manufa@uand its distributors, and

10 Mr. Callahan also criticizes Mr. Sowards for grouping the products into two groups, which he
sees as arbitrary. As noted above, the Courtttagee the point of thatiticism, but testimony

from a competing expert is not necessargnake that point anyway and would be an
unnecessary distractiofed. R. Evid. 403, 702(a).
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offers Dr. Nevin’s interpretatin of the contracts’ meaning. &@lmeport summarizes Dr. Nevin’'s
opinions as follows:

Biomet made an appropriate decisioruse independent distributors (independent
sales representatives) to distribute aell its orthopedic reconstructive products.
The Legacy Distributors’ claims for lifetime commissions based on their expansive
definition of “Biomet products” is not supgded by the parties’ contract, the course
of dealing (i.e. historicabehavior) between the parties or basic economic and
business logic.

Biomet has been calculating long-teammmissions for the lgacy Distributors

based on a snapshot of the basket ppbducts being sold within their

distributorships at the time each distrior retired. This method appropriately

compensates the Legacy Distributorsdzhon what products they were actually
selling in their territories. This rewartteem for the goodwill they built up with the
customers in their exclusive territoriésurther, providing long-term commissions
based on actual product sales to customers is consistent with the accompanying
non-compete provisions in th®ng-Term Commission Program.

[DE 234-1 p. 5-6].

As the parties agree, expwitnesses are generally not péited to offer opinions on the
meaning of a contract, as that is usuallyuestion of law for the Court to deci®RLJCS Enters.,
Inc. v. Prof’l Benefit Tr. Mulple Emp’r Welfare Benefit Pla87 F.3d 494, 498 (7th Cir. 2007).
The issue is a bit more nuanced here, thoughedime Court found that one of the terms in the
contracts (the provision basititetime commissions on “sales made within the subject
distributorship at the time thigrogram is initiated”) is ambuous. That makes the meaning of
that term a question of fact for the jury to decide, and also allows thespgarpresent evidence,
which can include expert testimy, on the meaning of that terilwH Smith Hotel Servs., Inc. v.
Wendy’s Int'l, Inc, 25 F.3d 422, 429 (7th Cir. 1994) (“Evidenof custom and usage is relevant
to the interpretationf ambiguous languagde a contract.”)see Delta Mining Corp. v. Big
Rivers Elec. Corp.18 F.3d 1398, 1402 (7th Cir. 1994).

While it would thus be possible for some estgestimony to be admissible to inform the

meaning of the contracts, the scope of thainesty would be narrow. DiNevin is an expert
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regarding distribution @dmnels. Theoretically, that expeeimight allow him to discuss the
relationship between various plagen the distribution of implaable devices, and how certain
types of contractual provisionsuld be used to align those pastinterests or provide certain
incentives. The jury could then decide whettine parties here iméeled to achieve those
purposes and did so through theypsions included in the camicts. Dr. Nevin's expertise
would not, however, allow him to simply recfieovisions of the contracts and announce how he
thinks they should be read. Nor would it allow hioffer opinions about what the parties here
actually intended when they entered the contr&gsolving that question will require the jury to
hear conflicting testimony and evidence and dewille to believe; expertise in marketing does
not make a witness any better pmsied than the jury to makeahsort of credibility finding.
U.S. Gypsum Co. v. Lafarge N. Am. Ji&Z0 F. Supp. 2d 768, 775 (N.D. lll. 200Bghlin v.
Evangelical Child & Family Agen¢g\No. 01 C 1182, 2002 WL 31834881, at *3 (N.D. Ill. Dec.
18, 2002) (“[T]estimony that does little more thalh tiee jury what result to reach is unhelpful
and thus inadmissible, and tesbny regarding intent—essentjaan inference from other
facts—is even more likely to henhelpful to the trieof fact.” (internal gotation omitted)). An
expert witness cannot be used simply to clotharéy’s arguments in anraof expertise, eithelt

In moving to strike Dr. Nevin’s opinions,alDistributors argue #t his opinions are
overwhelmingly devoted to thosatter issues and constituegal conclusions outside his

purview as an expert witness. In response, Biotonceded that atdst some of Dr. Nevin's

11 SeeFed. R. Evid. 704 committee notes (“The abmiitof the ultimate issue rule does not
lower the bars so as to adralt opinions. Under Rie 702 and 702, opinions must be helpful to
the trier of fact, and Rule 403 provides foclksion of evidence which wastes time. These
provisions afford ample assurances againsatimission of opinions which would merely tell
the jury what result to reach, somewhat in themea of the oath-helpecos an earlier day. They
also stand ready to exclude opins phrased in terms of inadetglg explored legal criteria.”).
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opinions fit that description, and agreed notlioit the following opindbns from Dr. Nevin's

report at trial:

e In summary, a snapshot of the basket ofipcts being sold withia distributorship at
the time a distributor initiates retirementh® basis for the long term commissions. The
distributors are not entitled tmmmissions they claim on prods¢hey did not sell or on
products that did not exigntil after they retired.

e The Legacy Distributors’ claim for lifane commissions based on their expansive
definition of “all” Biomet product sales itheir territory(s) isnot supported by the
contract, the historical behiar between the parties, or basic economic and business
logic.

e The Distributorship Agreement never granteel tlegacy Distributors the right to receive

any commission on products their distributopstiid not sell in theiterritories at the
time of their retirement.

[DE 251 p. 8 (“Biomet appreciates that the speatatements above could be interpreted by a
jury as a legal interpretation of the contractd agrees not to elicit them at trial.”)].

The problem, however, is that the impropginions extend well beyond those three
examples. For example, Dr. Nevin asseréd the payments Biomet has been making
“appropriately compensate[] the Legacy Distributors based on what products they were actually
selling in their territories.” [[E 234-1 p. 6]. He also asserts ttieg “Biomet products actually
sold by the Legacy Distributors became thsid&or their Long Term Commission Program,”
and that “Biomet reasonably contends that thenBtts were and are eitied to be paid long-
term commissions on the products that were bsaid in their distributorship at the time they
retired.”Id. p. 6—7. He also claims that the parties’ sauof dealing “prowdes valuable insight
to the meaning of the contract between the partidsg. 10. Those statements are no more
acceptable than the ones Biomet concedes gm@pmar, as they assert conclusions beyond his
expertise and beyond the role ofexpert witness. Much of threst of his report consists of
reciting the language of the contracts otitegny by Biomet's corporate representative. In

neither of those respects is ti@wing on his expertise and offering an opinion that would be
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helpful to the jury. Dr. Nevin also offers opams about what the p&s intended when they
entered the contract, such as that the ‘fmissions were not designed to pay the Legacy
Distributors for market development and salerk they did not perform.” [DE 234-1 p. Iske
alsop. 14 (“The long term commission was an irteenBiomet offered its distributors to
encourage productivity and loyalty].” As already discussed, thatsof credibility finding from
an expert witness is not helpfll.S. Gypsum670 F. Supp. 2d at 775.

Excising these inappropriate opinions fr@m Nevin’s report would require extensive
blue-penciling. As the Distributors argue, thep@ions and the discussions in their support
permeate nearly the entirety of the report. AneneW that content codlbe severed, what little
would remain would not require expert testimy to address. For example, in two of his
opinions, Dr. Nevin talks about the need fieedical device manufacturers to develop
relationships with the surgeons that choose whvices to use, and bpines that it was
reasonable for Biomet to do so through distribsiiostead of an in-house salesforce. The latter
opinion is not relevant, and the former point cbié established throughyaor all of the fact
witnesses in this case—Biomet’'s own reprederda could testify abouhe nature of the
medical device industry, asald any of the Distributors.

At the final pretrial conference, Biomeigailed that Dr. Nevin would opine that it would
be irrational for a supplier to pay a distribulifetime commissions on pducts they never sold.
To the extent such an opinion is actually encassed in Dr. Nevin’s report, the report offers no
reliable explanation or methoaaly in support of that opiniohe report notes, for example,
that providing long-term commssions on products a distributold can incentivize the
distributor both to develop relationships wigirchasers and togserve the purchasers’

relationship with the manufactrupon the distributor’s reément. But the report never
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considers or addresses whether any additiorshbss purpose could support broader payments
(such as to incentivize distributors to leave aaldshed competitor and take a risk in joining a
start-up company). The report thus does not st opinion that no purpose could exist for
those sorts of payments. Instead, Dr. Nevin’s analygtsis regard condis primarily of offering

his own conclusory assertionsaut what Biomet actually intendgwhich is not helpful or the
product of his expertis&.And to the extent he is only offering a narrower opinion—that
providing long-term commissions on products stributor sold can serve some business
purposes—expert testimony is na@cessary for that point in lighf all the lay withesses who

can testify to the same effect, as already noted.

In addition, allowing this testimony to conrethrough an expert would create other
problems, including the risk that the jury woaltiach undue weight to p&rt testimony on this
subject or would misconstrue Dr. Nevin’s tegimg as offering opinions about what the parties
actually intended or how the coatts should actually be integted. The manner in which Dr.
Nevin’s report repeatedly conflates those subjdlcistrates those risks. And on that same note,
the report would have to be thoroughly markgdor even rewritten to confine Dr. Nevin’s
testimony to its appropriate scope (to the extenttiseesome core of expert opinion in the report
that could be admitted), which would make it vdifficult to delineate exactly what Dr. Nevin
could testify to at trial. Givethe limited utility of expert testiomy in light of the lay witnesses

who can testify on the relevant points, thesiskwasting time, confusing the issues, and

12 DE 234-1 p. 14-15 (“The long term commi@siwas an incentive Biomet offered its

distributors to encourage productiviand loyalty. . . . Biomet reiakd these Legacy Distributors
developed relationships withdlphysicians, surgeons and hitspcustomers they called on in

their territories. . . . [T]he purpose of these non-cet@mprovisions was to assure Biomet that the
distributors would not take their experiencestomer knowledge and relationships built in their
territories and share it with existing or potential competitors. . . . [T]hat is the knowledge Biomet
was trying to protect throughe non-compete in its Long Term Commission Program.”)].
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misleading the jury substantially outweigh firebative value of thitestimony, so the Court
would exclude it under Rule 403, tlze extent any aspects of tteport would otherwise satisfy
Rule 702. For all of those raass, the Court grants the tian to exclude Dr. Nevin’'s
testimony*?

V. OTHER ISSUES

A number of other issues hageme to light through the parsiepretrial filings that can
be addressed.
Multiple defendants

The Distributors filed this action against both Biomet, Inc. and Zimmer Biomet Holdings,
Inc. Biomet was the party to the contratist the Distributors’ complaint offered various
theories for holding Zimmer Biomet liable fany breach as well. At the final pretrial
conference, the parties discussehether it will be necessary distinguish between the two
entities at trial, or if they will be able to rdmaa stipulation to avoid that complication. The Court
encourages the parties to contimaaferring in that regard. Otheise, the parties would have to
present evidence on additional issues, and thejootd have to be instructed and return
decisions on those issues, whigbuld add further complicationsith little apparent gain. Also,

neither party’s proposed jury institions included instructions omya of the theories of liability

13 Biomet also suggested at the final pretri@hference that the Court should hold a hearing to
evaluate Dr. Nevin's opinions, bthat is not warranted. RuBS6 requires an expert report to
contain “a complete statement of all opinions witness will express and the basis and reasons
for them.” Fed. R. Civ. P. 26(a)(2)(B)(i). A heariisgnot an opportunity to allow an expert to
offer new or different opiniongr to provide additional explatian for them, any more than a
deposition would beCiomber v. Cooperative Plus, In&27 F.3d 635, 642 (7th Cir. 2008)

(“Rule 26(a)(2) does not allow gees to cure deficient experports by supplementing them
with later deposition testimony.”Kirstein v. Parks Corp.159 F.3d 1065, 1067 (7th Cir. 1998)
(holding that a district court 1sot required to hold bhearing before excluding expert testimony).
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against Zimmer Biométt Thus, absent a stipulation, thetpes should confer to determine
which specific theories the Distributors intelodoursue against Zimmer Biomet, and should
submit proposed jury instructions that inforne fary what findings it would have to make to
return a verdict as to Zimmer Biomet.
Exhibit and deposition objections

The parties have also submitted voluminous dlgas to exhibits and depositions. First,
as to depositions, the parties’ filings do atlow the Court to resee the objections. The
Distributors asserted hundredsatijections, yet did not even pihibse objections into words;
most of their objections consist only of a numlagaparently referring generically to a rule of
evidence. If Biomet is going time put to the trouble of neending to these objections, and the
Court to ruling on them, the Didititors ought to at &st verbalize their géctions. The parties
also noted at the final pretrial conference thatynaf the objections will rise or fall with issues
raised in the motions in limine @aubertmotions, and that the parties could revisit the
objections once those matters have been decided.has now occurred. Accordingly, the Court
requests that the parties corded prepare a single spreadsheat ittentifies, for any witness
expected to testify by deposition: (1) the setecbeing objected to; (2) a concise explanation
for each objection; and (3) a concise response.

As for the exhibits, the parties indicatedttthose objections may be affected by the
other pretrial rulings, as well. Biomet’s exhibgt also included catch-all categories including
every exhibit used at any depasit, and all written discovery proded in this case. That is not

acceptable; counsel need to consider what exff@isanticipate using at trial and to identify

1 The Distributors’ only proposed instructiontirat regard includes ¢hstandard for jointly
committed torts, which is not relevatwatliability for a breach of contract.
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those exhibits. Accordingly, tdlaw the Court to resolve these ebjions in an orderly manner,
the Court likewise requests that the parties @oahd submit spreadsheets identifying (1) each
exhibit; (2) a concis explanation for any objectioand (3) a concise response.
Demonstrative exhibits

Next, the parties filed a motion to set dea€d for the disclosure&f demonstrative and
summary exhibits. They propose exchanging thakéds three days before trial, and they
further propose that they will not exchange in advance any visual aids to be used during opening
statements or closing arguments. First, exgfing demonstrative and summary exhibits only
three days before trial is bound to invite peobk. Instead, the parties should exchange any
demonstrative or summary exhibits they intendde at least 2 weeksfbee trial, and should
promptly bring any objections the Court’s attention. As tostial aids for use during opening
statements or closing arguments, the Courtmatlrequire those materials to be disclosed in
advance in light of the parties’ agreement, thet Court would encouraghe parties to do so
anyway so that those presentationsraxeinterrupted should an objection arise.
Verdict forms

The Distributors’ proposed verdict forms ask jilmy to indicate which, if any, additional
categories of products are covered by the lifetcammissions program. The Court agrees that
an inquiry along those lines is appropriatethesverdict will then dieneate which commissions
are due going forward. Biomet @gjed to the categories includedhe Distributors’ proposed
verdict form, on the basis that the jury’s findimigout the scope of the provision could be more
nuanced. However, it did not submit any propagals own on thatopic or suggest any

alternatives. Accordingly, the fees should confer and attemptdevise an appropriate inquiry
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to the jury on the scope of long-term commissidne; if they are unable to agree, they should
submit their revised proposals.

VI. CONCLUSION

The parties’ motions in limine are granted imt@and denied in paras discussed above.
[DE 224, 241]. The Court denies the motiorstioke Mr. Sowards’ damages testimony, [DE
227], and grants the motion to strike expestimony by Mr. Callahanma Dr. Nevin. [DE 233].
The Court grants in part the joint motionset deadlines for demonstrative and summary
exhibits. [DE 295]. Finally, the @urt grants the part2joint motion for a status conference,
[DE 300], and will contact counsel to set a status conference.

SOORDERED.

ENTERED: November 13, 2019

/s/ JON E. DEGUILIO

Judge
United States District Court
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