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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

UNITED STATES OF AMERICA )
)
V. ) Case No. 3:12-CR-119 JD
)
CHARLES DOUGLAS )

OPINION AND ORDER

Defendant Charles Douglas was convidtadpossessing a firearm as a felon. At
sentencing, the Court found that NDouglas had four prior convions for serious drug offenses
or violent felonies, so it seeiced Mr. Douglas under the Arch€areer Criminal Act, which
increases the statutory penalties for thisrofeefor defendants with three or more qualifying
convictions. The Supreme Court subsequentlyckteuportion of the definition of “violent
felony” under the Armed Career Criminal Actcamade that rule retroactive to cases on
collateral review. Mr. Douglas beves that, in light of thoskoldings, he no longer qualifies as
an armed career criminal, so he has filedation under § 2255 asking be resentenced. The
Court finds, however, that Mr.dglas still has deast three qualifying convictions, so his
sentence remains lawful and his motion must be denied.

l. FACTUAL BACKGROUND

In October 2012, Mr. Douglas drew the samytof law enforcement officers for dealing
drugs and for running a prostitati ring. Officers executed a seamhrrant at his home, where
they found a loaded shotgun, among other itemsMuglas was a felon, and in fact had an
extensive criminal history, makg his possession of the shotgun unlawful. He was charged and
pled guilty to possessing a firearm as a feiowjolation of 18 U.S.C. § 922(g)(1). At
sentencing, the Presentence Report found thaDeuglas had 23 criminal history points,

including five convictions for serious drug offessor violent felonies under the Armed Career
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Criminal Act. Those included: (1) a 1998/gnile adjudication for robbery; (2) a 1996
conviction for dealing in cocae; (3) 2006 convictions for criminal confinement and battery
resulting in serious bodily injury, committed i6@3; (4) a 2004 conviction for residential entry;
and (5) a 2006 conviction for battery resudtin serious bodily injury, committed in 2005.

Mr. Douglas agreed that his conviction tgaling cocaine was a serious drug offense
and that his conviction for residential entry veagolent felony pursuant tihe residual clause,
but he objected to the classifima of the remaining offense$he Court sustained his objection
as to the juvenile adjudicatidar robbery, finding that the govarrent had not provided suitable
judicial records to establishahthe offense involved the useafirearm, as is required for
juvenile offenses. The Court overruled titeer objections, though, finding that criminal
confinement qualified as a violent felony underdgdual clause, and that battery resulting in
serious bodily injury qualified & violent felony under the elentsrtlause. Mr. Douglas thus
had enough qualifying convictions to be sentenced under the Armed Career Criminal Act, which
markedly increased the statutory penaltiesahdsory guideline range for his offense. The
Court imposed a sentence accordingly. Mr. Douglas did not appeal, but he has now filed a
motion under 8§ 2255, which has been fully briefed.

[I. STANDARD OF REVIEW

Section 2255(a) of Title 28 pvides that a federal prisont&laiming the right to be
released upon the ground that the sentence was imposed in violation of the Constitution or laws
of the United States, or that the court was withorsdiction to impose s sentence, or that
the sentence was in excess of the maximuimosized by law, or i®therwise subject to
collateral attack, may move the court which impos$edsentence to vacate, set aside or correct
the sentence.” 28 U.S.C. § 2255(a). The Seventh Circuit has recognized that 8 2255 relief is

appropriate only for “an error of law thatjigisdictional, constitutional, or constitutes a
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fundamental defect which inherently resutt a complete miscarriage of justicelarrisv.
United Sates, 366 F.3d 593, 594 (7th Cir. 2004). FurthefSection 2255 motion is neither a
recapitulation of nor a substitute for a direct appdalliistead v. United Sates, 55 F.3d 316,
319 (7th Cir. 1995)Bousley v. United Sates, 523 U.S. 614, 621 (1998) (stating that habeas

review “will not be allowed to do service fan appeal”). Relief under § 2255 is extraordinary

because it seeks to reopen thenaral process to a person who has already had an opportunity of

full processAlmonacid v. United States, 476 F.3d 518, 521 (7th Cir. 2007) (citikgfo v.
United States, 467 F.3d 1063, 1068 (7th Cir. 2006)).

1. DISCUSSION

Mr. Douglas asks that his sente be vacated in light dbhnson v. United Sates, 135 S.
Ct. 2551, 2563 (2015), which held that a senten@®s®d based on the residual clause of the
Armed Career Criminal Act viates a defendant’®aostitutional right to due process. The
Supreme Court declared Wielch v. United States, 136 S. Ct. 1257, 1265 (2016), tdahnson is
retroactive, so Mr. Douglas @ntitled to a resentencing if lsan establish that, without the
residual clause, he no longer has at least thre@atmns for serious drugffenses or violent
felonies. The government has expressly waivedmocedural defenses to this motion, so the
Court proceeds to the meriof Mr. Douglas’ claim.

A defendant who unlawfully possesses a fine&ypically faces a term of imprisonment
of up to 10 years. 18 U.S.C. § 924(a)(2). The Armed Career Criminal Act increases those
penalties to a mandatory minimum of 15 yeard a maximum of life for defendants with three
prior convictions for serious drug offenses arlent felonies. 18 U.S.C. § 924(e)(1). The statute
defines the term “violent felony” as:

any crime punishable by imprisonment éoterm exceeding one year . . . that—



® has as an element the use, attemptedarshreatened use of physical force
against the person of another; or

(i) is burglary, arson, or &xtion, involves use oéxplosives, or otherwise
involves conduct that pressma serious potential rigk physicalinjury to
another|.]

18 U.S.C. § 924(e)(2)(B). laohnson, 135 S. Ct. at 2560, the Sepne Court held that the
“residual clause” of this definition—the portiorathdefines a violent felony as an offense that
“otherwise involves conduct that presents a serjmtential risk of physal injury to another’—
iS S0 vague as to violate thetitution’s guarantee afue process, sostruck that clause.
However,Johnson did not address or alténe enumerated offenses—bplary, arson, extortion,
and offenses involving the use of explosives-ther “elements clause,” which applies to
offenses that have “as an element the usenpttsl use, or threatened use of physical force
against the person of anothdd at 2563. Thus, a sentence untiher Armed Career Criminal
Act is still valid if a defendant has three conwais that qualify as seriewdrug offenses or that
gualify as violent felonies under the elemeritaise or through the enumerated offenses.
The parties agree that Mr. Douglas hagast one qualifying conviction: a 1996
conviction for dealing cocaine, a serious drifgrmse. They further agree that one of his
previously-qualifying convictions no longer qualifies: a 2@04viction for residential entry,
which constituted a violent felony only undee ttesidual clause. Thealspute, however,
whether Mr. Douglas’ remaining convictions—e/¢nile adjudication for robbery, a conviction
for criminal confinement while armed withdeadly weapon, and two convictions for battery
resulting in serious bodily injury—constitute \éoit felonies under the elements clause. For the
reasons explained below, the Court finds MatDouglas’ convictiondor battery resulting in

serious bodily injury constitute violent felonies even ajatinson, so Mr. Douglas has at least



three qualifying convictions. The Court thiiges not consider vetther the remaining
convictions constitute violent felonies.

Mr. Douglas has two prior convictions for G8aC felony battery, imiolation of Indiana
Code § 35-42-2-1. Under that statute, “A person who knowingly or inteally touches another
person in a rude, insolent, or angry manner cambattery, a Class B misdemeanor.” Ind. Code
§ 35-42-2-1(a}.However, that offense becomes a Cladslony “if it results in serious bodily
injury to any other persoor if it is committed by means of a deadly weapdd.’8 35-42-2-
1(a)(3). The charging documerfits Mr. Douglas’ convictions rea that his offenses were
Class C felonies under theefsous bodily injury” prond.[DE 15 49, 62]. Indiana law defines
“serious bodily injury” as “bodily injury that cresd a substantial risk dieath or that causes
(1) serious permanent disfigurement; (2) unconsciousness; (3) extreme pain; (4) permanent or
protracted loss or impairment thfe function of a bodily member organ; or (5) loss of a fetus.”
Ind. Code § 35-41-1-25. The defendantd not intend for such amury to result, though; only
the rude, angry, or insolent touchingeds to be knowing or intention®ann v. Indiana, 895
N.E.2d 119, 124 (Ind. Ct. App. 2008).

This offense would qualify as a violent feloniyat all, under the elements clause, so the
Court must determine whether this offense “aasn element the use, attempted use, or

threatened use of physical force against thiegreof another.” 18 &.C. § 924(e)(2)(B). To

! The Court cites to the versions of these statin@swere in effect ahe time of Mr. Douglas’
offenses.

2 The Court need not consider whether seriouglypodury and the use of a deadly weapon are
alternate means or elements, as the Seventh Circuit has held that Class C battery committed by
means of a deadly weapon entail¢eaist a threatened use of fordmited Satesv. Taylor, 630

F.3d 629, 634 (7th Cir. 2010). Thus, even if thermdteis not divisible, ivould remain a violent
felony as long as battery resaljiin serious bodily injury has as element the use of force,

since both alternate means would satisfy the elements clause in that event.
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begin with, though, this questitras nothing to do with the Supreme Court’s 2015 decision in
Johnson, on which Mr. Douglas’ motion depends.elf@ourt found at sentencing that these
offenses qualified as violent felonies undex elements clause, and Mr. Douglas now argues
that this offense does not have as an element the use of fordehBsan struck only the
residual clause, leaving the elements clause unaltéleakon thus had no effect on whether
battery resulting in serious bodily injury costes a violent felony under the elements clause,
nor has any other intervening dgon, so there is no reason ézonsider the Court’s previous
holding on this issue.

Even if the Court considered the issue anewpuld reach the same result. In classifying
offenses under the Armed Career Criminal Aoyrts must use a categmal approach, meaning
that they may “look[] only to the statutoryeehents of the offense, not the actual facts
underlying the conviction.United States v. Duncan, 833 F.3d 751, 754 (7th Cir. 2016). In
interpreting the elements claysiee Supreme Court has hétét “physical force’ meansiolent
force—that is, force capable of causing phgbkpain or injury to another person,” as
distinguished from the small degree of fotisat might be involveth an unwelcome yet
harmless touchindCurtis Johnson v. United States, 559 U.S. 133, 140 (2010). Thus, the fact that
this offense requires an intentional touchingirude, insolent, or angry manner does not itself
mean that this offense has as an element the use offbooes v. Ashcroft, 350 F.3d 666, 672
(7th Cir. 2003). The question therefore becenvbether the additionatquirement that the
touching result in serious bodily injury means that the offense must be committed with the use of
at least an amount of force capable of causing pain or injury.

Though there are few opinions addressing this specific offense, each court to have

considered this question has held that Indian&hyatesulting in serious bodily injury satisfies



the elements clause. The Seventh Glirexpressly addressed this issudJimted Satesv. Davis,
545 F. App’x 513, 516 (7th Cir. 2013), holding thatteey resulting in serious bodily injury is a
crime of violence under the elementause of 18 U.S.C. § 16(a), which parallels the elements
clause of § 924(e). In fact, the court noted thatould be pointless” for the defendant to argue
otherwise, so it granted thefdase attorney’s motion to withdraw and dismissed the appeal.
Davis, 545 F. App’x at 516. The order was iss@asdch non-precedential order, so it is not
dispositive here, but its result is still insttive. In addition, a distct court in Minnesota
considered this same questiorTadbott v. Fisher, reaching the same result: “In the ‘ordinary
case,’ the level of force that must be used talpce the type of seriob®dily injury required by
the Indiana statute must be violent force, i.@rcé capable of causing physical pain or injury to
another person.” No. 10-1553, 2011 WL 21124®. Minn. Apr. 5, 2011) (quotinQurtis
Johnson, 559 U.S. at 140Y)eport and recommendation adopted, 2011 WL 2112437 (May 27,
2011). TheTalbott court’s analysis was particularlggrough and persuasive, and the Court
concurs with its reasonin§ee also United Statesv. Lawrence, 627 F.3d 1281 (9th Cir. 2010)
(holding that assault resulting in substaniadlily harm under Washington law constitutes a
violent felony under the elements clause)

In arguing to the contrary, MDouglas relies heavily on tt&eventh Circuit’s opinion in
Flores, 350 F.3d 666, which considered a convicfimna misdemeanor battery resulting in
“bodily injury” under Indiana lawand found that it did not satisfy the elements clause. Unlike
“serious bodily injury,” which requires a substial risk of death or another serious or
permanent injury, as described above, “botijury” means “any impairment of physical
condition, including physical painlhd. Code § 35-41-1-4. To ebteh “bodily injury,” “a

bruise suffices, as does any phgsigain even without traumaFlores, 350 F.3d at 67(-lores



thus noted that a person coglommit battery resulting in “balg injury” by throwing a paper

airplane that inflicts a paper cut, throwing a snowball that causes a yelp of pain, or squeezing an
arm and causing a bruise, which the court saidlevbe difficult to describe as “violent.d. The

court also emphasized that the injury itseéd not be intended, making the offense less
blameworthy and less deservingtbé label “violent” felonyld. at 671. The court concluded

that the term “force” in th elements clause should mean foreg i “violent in nature—the sort

that is intended to cause bodily injuor at a minimum likely to do soltl. at 672. Because

Class A misdemeanor battery resulting in “iypadhjury” does not meet that standafelpres

held that it does not have as an element the use of force.

Mr. Douglas’ offenses—Class C felony batteegulting in “serious bodily injury’—are
similar to the offense iRloresin one respect, which is thatlafendant need not intend to cause
the resulting injuryMann, 895 N.E.2d at 124l hat distinguishes these offenses from similar
offenses under lllinois and Wisconsin law that irecan intentional infliction of injury, which
the Seventh Circuit has repeateldid require theise of forceE.g., United Satesv. Waters,

823 F.3d 1062 (7th Cir. 2016). Mrobglas’ offenses differ frorilores, however, in that the
severity of the injury required for his offses is much greater than the offensil ones.

Whereas battery resulting ibbddily injury” could be commied by throwing a snowball that
causes a “yelp of painFlores, 350 F.3d at 670, the snowball would have to cause
unconsciousness, extreme pain, smailarly serious injury for theffense to constitute battery
resulting in “serious bodily injury.” And instead the mere bruise that results from a “squeeze
of the arm,” which could constitute thery resulting in “bodily injury,’id., the squeeze would
have to cause serious permanent disfiguremeatp@rmanent or protracted loss or impairment

of that arm to constitute battergsulting in “serious bodily injyr” The injuries themselves need



not be intended, but battery sti#lquires an intentional touchingnd an intentional touching that
results in such serious injurixgically entails at least enough force to be capable of causing an
injury or pain. Thus, th&act that the offense iRlores requiring only “bodily injury” is not a
“violent” felony does not mean that Mr. Dougl#&sittery resulting in “serious bodily injury” is

not, eitherSee Flores, 350 F.3d at 669 (“[B]oth touching andury have a logical relation to the
‘use of physical force’ . . . .”see also United Sates v. Castleman, 134 S. Ct. 1405, 1416-17
(2014) (Scalia, J., concurring)[[ft is impossible to cause by injury without using force
‘capable of’ produaig that result).

Mr. Douglas briefly argues that it is actiygbossible to commit this offense and cause
such a result without using veit force. He does not cite to any case in which a defendant was
convicted of battery resulting serious bodily injury without hang used at least a degree of
force capable of causing pain or injury, thoughtA® contrary, the decisions addressing such

convictions all involveorceful, violent conduct.Instead, Mr. Douglas tdrs a hypothetical that

3 E.g., Whitlow v. Indiana, 901 N.E.2d 659, 661-62 (Ind. Ct. App. 2009) (the defendant
repeatedly struck the victimith a belt, causing severe pand leaving marks on her body);
Buckner v. Indiana, 857 N.E.2d 1011, 1018 (Ind. Ct. App. 2006)(defendant repeatedly struck
the victim with his hand and fist, causisgvere pain and leaving marks on her bo8yfon v.
Indiana, 714 N.E.2d 694, 696 (Ind. Ct. App. 1999) (the defendant struckdtientivice in the
face with an open hand, causing a large contusitimet@ictim’s temple and a swollen knot, plus
vision problems and a migraine-like headatimat lasted for one to two weekidpllowell v.
Indiana, 707 N.E.2d 1014, 1010-21 (Ind. Ct. App. 1999) (tefendant stabbed the victim in the
side, causing internal bleeding, a kidney lattena and a four-centimeter stab wound requiring
emergency surgeryRausch v. Indiana, 616 N.E.2d 13, 15-16 (Ind. 1993) (the defendant beat
the victim with his fists over the course of mulifhours, causing the victim to suffer “a broken
nose; swollen shut eyes; and lacerations andgdsub her face, neck, chest, and extremities,
with over 20 sutures requiredrfber nose and b injuries”);Schweitzer v. Indiana, 552 N.E.2d
454, 458 (Ind. 1990) (the defendant shot the viatithhe arm, causing pain greater than the
victim had ever experienceddy v. Indiana, 470 N.E.2d 380, 383 (Ind. Ct. App. 1984) (the
defendant beat the victim with a cue stick arak&d him continuously for from three to five
minutes, breaking the victim’s leg in #& places and leaving him with a limgge also Davisv.
Indiana, 813 N.E.2d 1176 (Ind. 2004) (overturningraninal recklessness conviction due to
insufficient evidence of serioumdily injury, even though the tendant pushed the victim onto
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an individual could commit battery resultingsarious bodily injury by intentionally poking a
victim in the chest, causing the individual to sbeggk and fall over a ¢, hitting their head on
the ground. As the Seventh Circuit recently reited, though, “in ‘applying the categorical
approach, we are concerned with the mady case, not fringe possibilitiesUnited States v.
Duncan, 833 F.3d 751, 757-58 (7th Cir. 2016) (quotihgted Satesv. Taylor, 630 F.3d 629,
634 (7th Cir. 2010))see also James v. United Sates, 550 U.S. 192, 208 (2007) (categorical
approach does not require that eveonceivable factual offense qualifyyerruled on other
grounds by Johnson, 135 S. Ct. 2551)nited Sates v. Woods, 576 F.3d 400, 404 (7th Cir. 2009).
For example, the court duncan acknowledged that “some extraordinary set of
circumstances could arise in which a defendantd be guilty of robbery by placing someone in
fear of bodily injurywithout threatening physical force833 F.3d at 757. It nonetheless found
that the offense still satisfied the elements staas “such circumstances would be outliers, to
put it mildly.”® 1d. Likewise, the Seventh Circuit found Tiaylor that Indiana battery committed
by means of a deadly weapon satidfthe elements clause, as dwd entail at least a threatened
use of force. 630 F.3d at 634. The defendant had argued that “there are ways to touch someone in
a rude, insolent, or angry mamnesing a deadly weapon that dat necessarily involve the use,

attempted use, or threatenea w$ force,” but the court disssed that argument: “While there

the street and, when she attempted to get ugheahher in the mouth, causing the victim to
have a swollen, lacerated lip, an abrasion to the knee, and a broken pinky finger). Mr. Douglas’
own convictions for battery resulting serious bodily injuryare no exception.

4 Of course, that would not rise to the leg€kerious bodily injuryunless the victim was
knocked unconscious or suffered extreme pain.

5 Mr. Douglas also citeBuncan for the proposition that battery cannot be transformed into a
crime of violence “with the addition of simple hlydinjury.” But as just discussed, the Class C
felony battery of which Mr. Douglas was conedtdoes not involve “siple bodily injury”; it
requires serious bodily injury.
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may be hypothetical sittians where this might be true (om¥olving utensils at a particularly
contentious Thanksgiving dinneame up during oral argument) cbupossibilities are outliers.”
Id.

Thus, it is not enough for Mr. Douglas to hypdatize about a forceless touching that sets
off a Rube Goldberg that happengégult in a serious bodily injuryne must show that there is a
realistic chance that the offense woulduadly be applied to such a situaticee Gonzalesv.
Duenas-Alvarez, 549 U.S. 183, 193 (2007) (“[T]o find thattate statute creates a crime outside
the generic definition of a listed crime in a fedetatute requires more than the application of
legal imagination to a state si&’s language. It requires a reatigprobability, nota theoretical
possibility, that the State would apply its statute to conduct that falls outside the generic
definition of a crime.”). If there has ever begeronviction for battery seilting in serious bodily
injury that did not involve an tentional use of force capable @dusing physical injury or pain,
Mr. Douglas has not cited @nd it would surely be an digr. Simply put, knowingly or
intentionally touching asther person in a rude, insoleat angry manner, thereby causing
serious bodily injury, will entaién intentional use of force capable of causing physical pain or
injury in all but the most exceptional circumstantes.

Therefore, the Court finds that battery resgjtin serious bodily injury under Indiana law
has as an element the use of force and quadifiesviolent felony. MiDouglas’ two convictions

for that offense, along with his conviction for aisas drug offense, medhat he still has at

 Mr. Douglas criticizes the govament for referring to this offeesas battery “causing” serious
bodily injury, since the offense is actually defd as battery that “res” in serious bodily

injury. Mr. Douglas correctly quotes the statuttet the Court fails to see the difference. The
serious bodily injury must result from the rude, insolent, or angry touching, so it is fair to say
that the touching causes th@uny (even if, as Mr. DouglaBypothesizes, it could happen
indirectly).
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least three qualifying convictionsder the Armed Career Criminatt, so his sentence is lawful
even aftedohnson. His motion under § 2255 must accordingly be denied.

V. CERTIFICATE OF APPEALABILITY

Pursuant to Rule 11 of the Rules Governing Section 2255 Proceedings for the United
States District Courts, the Countust “issue or deny a certificate of appealability when it enters a
final order adverse to the applicant.” A certifeaif appealability may be issued “only if the
applicant has made a substantial showing of the denial of a constitutional right.” 28 U.S.C.

§ 2253(c); Rule 11, Rules Governing Section 2RE&ceedings for the United States District
Courts. The substantial showing standard iswieen “reasonable jurstcould debate whether
(or, for that matter, agree that) the petition stidiave been resolvad a different manner or
that the issues presented were ‘adequate to deserve encouragement to proceedSiacker."”
McDaniel, 529 U.S. 473, 484 (2000) (quotiBgrefoot v. Estelle, 463 U.S. 880, 893 & n.4
(1983)). Here, the Court finds that the issuesented in Mr. Douglashotion are adequate to
deserve encouragement to proceed further. Therfie Circuit has not yet held in a precedential
opinion whether an Indiana conviction for battexgulting in serious bodily injury constitutes a
violent felony, andrlores presents a reasonable basis tuarthat it does not. Accordingly, the
Court grants Mr. Douglas a ceitifite of appealability as wwhether his sentence under the
Armed Career Criminal Act is unlawful in light adhnson.

The Court advises Mr. Douglas that Rd{@) of the Federal Rules of Appellate
Procedure governs the time to appeabater entered under the rules governing § 2255
proceedingsSee Rule 11(b), Rules Governing Section 2255 Proceedings for the United States
District Courts. Under Rule 4(a), when the Uni&dtes is a party in@vil case, any notice of
appeal may be filed by any party within 60 dafter the judgment or order appealed from is

entered. Fed. R. App. P. 4(&uyton v. United Sates, 453 F.3d 425, 427 (7th Cir. 2006) (stating
12



that “the time to contest thereneous denial of [the defendajffirst § 2255 motion was within
60 days of the decision”).
V. CONCLUSION

Mr. Douglas’ motion to vacate his senterunder § 2255 is DENIED. However, the
Court GRANTS a certificate of appealability tive question of whethédr. Douglas’ sentence
under the Armed Career Criminatt is lawful in light of Johnson.

SOORDERED.

ENTERED: December 21, 2016

/s/ JON E. DEGUILIO

Judge
United States District Court
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